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PRELIMINARY    REPORT 


State  of   New   York 


No.  42 


IN     SENATES 


March  30,  1916 


Preliminary  Report  of  the  Joint  Legislative 
Committee  appointed  to  investigate  the  Public 
Service  Commissions,  and  to  ascertain  what,  if 
any,  change  in  the  Public  Service  Commissions 
Law  are  desirable. 


To  the  Legislature: 

Your  Committee,  appointed  pursuant  to  joint  resolution  of  the 
Legislature,  passed  January  21,  1915,  heretofore  made  final  report 
thereunder  April  20,  1915.  In  accordance  with  the  recommenda- 
tion in  said  report  your  Committee  was,  by  a  further  joint  reso- 
lution, passed  April  24,  1915,  continued  with  the  same  powers 
as  in  the  original  resolution,  which  said  joint  resolutions  read  as 
follows : 

"  By  Mr.  Brown. —  Resolved  (if  the  Assembly  concur), 
ri;^t  a  joint  committee  of  the  'Senate  and  Assembly  is  hereby 
created  to  consist  of  four  members  of  the  Senate  to  be  ap- 
pointed by  the  President  of  the  Senate  and  five  members  of 
the  Assembly  to  be  appointed  by  the  Speaker  of  the  As- 
sembly, to  investigate  and  examine  into  the  organization  of 
the  Public  Service  Commissions  of  the  first  and  second  dis- 
tricts, and  the  administration  of  the  functions  of  such  com- 
missions, with  a  view  to  ascertaining  what  changes,  if  any, 
in  such  organization  and  administration,  or  either,  is  advis- 
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able  in  the  interest  of  the  public  welfare  and  the  efficiency 
of  such  commissions.  Such  Committee  shall  make  its  report 
to  the  Legislature  thereon  as  speedily  as  possible  and  may 
recommend  the  enactment  of  such  laws,  if  any,  as  the  Com- 
mittee may  deem  proper;  and  it  is  further 

"  Resolved,  That  such  Committee  is  hereby  authorized  to 
choose  from  its  members  a  chairman  and  to  sit  within  and 
outside  the  city  of  Albany,  to  subpoena  and  compel  the  at- 
tendance of  witnesses,  including  public  officers  and  employees, 
and  to  require  the  production  of  books  and  papers,  including 
any  public  record  or  document  pertaining  to  the  subject  of 
investigation,  to  take  and  hear  proofs  and  testimony,  and  have 
all  the  powers  that  a  legislative  committee  is  provided  by 
legislative  law,  including  the  adoption  of  rules  for  the  con- 
duct of  its  proceedings.  Such  Committee  may  employ  a 
secretary,  counsel  and  such  other  assistants  as  may  be  neces- 
sary for  the  purpose  of  the  investigation. 

"  It  is  further  Eesolved,  That  the  sum  of  $5,000,  or  so 
much  thereof  as  may  be  necessary,  shall  be  paid  from  the 
funds  appropriated  for  the  contingent  expenses  of  the  Legis- 
lature, by  the  Treasurer  on  the  warrant  of  the  Comptroller 
upon  the  certificate  of  the  chairman  of  such  Committee  for 
the  expenses  of  such  committee  and  its  inv^tigation. 

"  Referred  to  Finance  Committee.  Jan.  20.  Reported 
and  Adopted." 

Jan.  21.     The  above  resolution  was  handed  down  in  the  As- 
sembly, amended  to  read  as  follows,  and  adopted: 

"Resolved  (if  the  Assembly  concur).  That  a  joint  com- 
mittee of  the  Senate  and  Assem.bly  is  hereby  created  to  con- 
sist of  five  members  of  the  Senate,  to  be  appointed  by  the 
President  of  the  Senate,  and  six  members  of  the  Assembly, 
to  be  appointed  by  the  Speaker  of  the  Assembly,  to  make  an 
investigation  of  the  Public  Service  Commissions  of  the  first 
and  second  districts  with  reference  to  their  organization  and 
their  powers  and  duties  together  with  their  administration  of 
the  same  and  further  to  examine  into  the  question  of  dupli- 
cation of  functions  by  the  Federal  Interstate  Commerce  Com- 
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mission  and  tlie  Public  Service  Comniissious  of  this  State 
to  determine  whether  useless  effort  and  expense  on  the  part  of 
the  State  and  the  corporations  affected  is  being  caused  there- 
by, with  a  view  to  ascertaining  what  changes,  if  any,  in  such 
organization,  powers,  duties  and  administration,  or  either, 
is  advisable  in  the  interest  of  the  public  welfare  and  the 
efficiency  of  such  commissions.  Such  Committee  shall  make 
its  report  to  the  Legislature  thereon  as  speedily  as  possible 
and  may  recommend  the  enactment  of  such  laws,  if  any,  as  the 
Committee  may  deem  proper;  and  it  is  further 

"  Resolved,  That  such  Committee  is  hereby  authorized  to 
choose  from  its  members  a  chairman  and  to  sit  within  and 
outside  of  the  city  of  Albany,  to  subpoena  and  compel  the 
attendance  of  Avitnesses,  including  public  officers  and  em- 
ployees, and  to  require  the  production  of  books  and  papers, 
including  any  public  record  or  document  pertaining  to  the 
subject  of  the  investigation,  to  take  and  hear  proofs  and  testi- 
mony, and  have  all  the  powers  of  a  legislative  committee  as 
provided  by  the  legislative  law,  including  the  adoption  of 
rules  for  the  conduct  of  its  proceedings.  Such  Committee 
may  employ  a  secretary,  counsel,  and  such  other  assistants 
as  may  be  necessary  for  the  purpose  of  the  investigation. 

"  It  is  further  Resolved,  That  the  sum  of  five  thousand 
dollars  or  so  much  thereof  as  may  be  necessary,  shall  be  paid 
from  the  funds  appropriated  for  contingent  expenses  of  the 
Legislature,  by  the  Treasurer  on  the  warrant  of  the  Comp- 
troller upon  the  certificate  of  the  chairman  of  such  Commit- 
tee for  the  expenses  of  such  Committee  and  its  investiga- 
tion. 

"  The  Senate  concuri-ed  in  the  Assembly  amendments." 

The  following  committee  wasi  appointed:  Senators  G.  F. 
Thompson  of  Niagara,  Chairman,  Cromwell  of  Richmond,  Mills 
of  New  York,  Lawson  of  Kings,  Republicans ;  and  Foley  of  New 
York,  Democrat.  Assemblymen  Maier  of  Seneca,  Knight  of 
Wyomiru!:,  MoQuistion  of  Kings,  Kincaid  of  Onondaga,  Republi- 
cans ;  and  Burr  of  Kings,  and  Donohue  of  New  York,  Democrats. 
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April  21,  1915: 

"  By  Mr.  G.  F.  Thompson. —  Resolved  (if  the  Assembly 
concur),  That  the  Committee  appointed  under  joint  resolu- 
tion heretofore  adopted  by  the  Senate  and  Assembly  Jan- 
uary 21,  1915,  creating  a  joint  Committee  for  the  investiga- 
tion of  the  Public  Service  Commissions  Law  and  of  the  ad- 
ministration of  the  Public  Service  Commissions  of  the  flrsr 
and  second  districts,  be,  and  it  hereby  is  continued  and  further 
authorized  and  directed  to  examine  and  revise  the  Public 
Service  Commissions  Law  and  sucli  other  laws  or  parts  of 
laws  as  may  be  necessary  to  harmonize  all  existing  provisions 
of  statute  law  applicable  to  the  regulation  of  public  utilities, 
and  to  report  to  the  Legislature  on  or  before  the  first  Mon- 
day in  February,  1916,  and  to  submit  to  such  Legislature 
as  a  part  of  its  report  such  legislative  bills  as  in  the  judg- 
ment of  the  Committee  may  be  deemed  to  be  necessary  and 
proper  for  tli<'  purpoie^  aforesaid;  and  be  it  further 

"  Resolved,  That  such  Committee  have  and  retain  during 
its  continuance  as  a  Committee  all  the  powers  conferred  upon 
it  by  the  Legislature  and  the  resolution  under  which  such 
Committee  was  created;  and  it  is  further 

"  Resolved,  That  the  printing  necessary  for  the  woA  of 
said  Committee  be  done  by  the  public  printer  at  the  expense 
of  the  State  and  that  the  sum  of  $15,000,  or  so  much  thereof 
as  may  be  necessary,  shall  be  paid  from  the  funds  appro- 
priated for  contingent  expenses  of  the  Legislature,  by  the 
Treasurer  on  the  warrant  of  the  Comptroller,  upon  the  certifi- 
cate of  the  chairman  of  such  Committee  for  the  expense  of 
such  Committee  and  for  the  expenses  of  such  investigations 
as  the  Committee  shall  conduct. 

"  To  Finance  Com.  Committee  discharged.  Adopted. 
April  22.     In  Assembly.     Adopted." 

Proceedings  of  'Committee 

Pursuant  to  such  resolution,  the  Committee  reconvened  at  the 
city  of  ISTew  York  on  June  24,  1915,  Hon.  George  F.  Thompson 
of  ISTiagara,  presiding;  Hon.  J.  Leslie  Kincaid  of  Onondaga, 
chosen  vice-chainnan ;  Hon.  R.  Hunter  McQuistion,  continuing  as 
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secretary;  Hou.  Merton  E.  Lewis,  first  deputy  attorney-general 
and  Clarence  E.  Shuster,  Esq.,  of  Rochester,  IST.  Y.,  continuing 
as  counsel  and  associate  counsel,  respectively,  of  said  Committee. 

Thereafter  and  during  the  further  proceedings  of  the  Com- 
mittee the  following  members  thereof  resigned: 

Hon.  Ogden  L.  Mills  of  ISTew  York ;  Hon.  William  J.  Maier  of 
Seneca;  Hon.  Charles  D.  Donohue  of  Xew  York,  and  Hon.  John 
Knight  of  Wyoming,  and  were  succeeded  by  the  appointment  to 
said  Committee  of  Hon.  James  E.  Towner  of  Putnam;  Hon. 
Charles  J.  Hewitt  of  Cayuga ;  Hou.  Joseph  31.  Callahan  of  JJroi^x, 
and  Hon.  Wm.  C  Baxter  of  Albany. 

During  the  further  proceedings  of  the  Committee,  Hon.  Alcrton 
E.  Lewis  retired,  as  counsel  to  the  Committee,  and  was  succeeded 
therein  by  Bainbridge  Colby,  Esq.,  of  New  York,  who  was  later 
succeeded  as  counsel  by  Erank  Moss,  Esq.,  of  New  York.  .J. 
Frank  Smith,  Esq.,  of  Lockport,  was  appointed  as  an  associate 
counsel  to  the  Committee. 

The  Committee  began  its  hearings  on  July  15,  1915,  at  the 
Bar  Association  Building,  Eorty-fourth  street,  in  the  city  of  ISTew 
York,  and  later  continued  such  hearings  at  the  rooms  of  the  New 
York  County  I^awyers'  Association,  ISTo.  165  Broadway,  in  the 
city  of  ISTew  York,  and  the  coroner's  court  room,  in  the  Municipal 
Building  in  the  city  of  New  York,  at  which  latter  place  its  hear- 
ings are  now  being  held. 

The  life  of  the  Committee  has  been  further  extended  from 
time  to  time  by  joint  resolutions  passed  January  26,  1916,  and 
March  6,  1916,  reading  as  follows: 

"  By  j\fr.  George  F.  Thompson. — ^AVhereas,  By  joint  reso- 
lution of  the  Senate  and  Assembly  passed  January  21st,  1915, 
that  a  joint  Committee  of  the  Senate  and  Assembly  was  cre- 
ated to  make  an  investigation  of  the  Public  Service  Com- 
missions of  the  first  and  second  districts  with  reference  to 
their  organization  and  their  powers  and  duties,  together  with 
their  administration  of  the  same  and  further  to  examine  into 
the  question  of  the  duplication  of  functions  by  the  Federal 
Interstate  Commerce  Commission  and  the  Public  Service 
Commissions  of  the  State,  to  determine  whetiher  useless 
effort  and  expense  on  the  part  of  the  State  and  the  corpora- 
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tions  affected  is  being  caused  therebj^,  with  a  view  to  ascer- 
taining what  changes,  if  any,  are  necessary  in  such  organiza- 
tion, powers,  duties  and  administration  or  either  is  advisable 
in  the  interest  of  the  public  welfare  and  the  efficiency  of  said 
commissions ; 

''And  Whereas,  By  joint  resolution  of  the  Senate  and  As- 
sembly adopted  April  22,  1915,  said  Committee  was  thereby 
continued  and  further  authorized  and  directed  to  examine 
and  revise  the  Public  Service  Commissions  Law  and  such 
other  laws  or  parts  of  laws  as  may  be  necessary  to  harmonize 
the  existing  provisions  of  statute  law  applicable  to  the  regii- 
lation  of  public  utilities  and  to  report  to  the  Legislature  on 
or  before  the  first  ilonday  in  February,  1916,  and  to  submit 
to  said  Legislature  as  a  part  of  its  report  such  legislative  bills 
as  in  the  judgment  of  the  Committee  may  be  deemed  to  be 
necessary  and  proper  for  the  purposes  aforesaid;  and 

'■  "Whereas,  Said  Committee  has  not  j'et  concluded  its 
duties  and  desires  additional  time  in  which  to  perform  the 
same, 

''  Eesolved  (if  the  Assembly  concur),  That  the  time  within 
which  such  a  report  to  the  Legislature  is  required  to  be  made, 
as  in  said  resolution  provided,  be  and  the  same  hereby  is 
extended  to  and  until  the  first  ^londay  in  March,  1916. 

"Adopted,  -Tan.  20,  in  Assembly.  To  Ways  and  [Means 
Committee.     Tan.  20.    Reported  and  adopted." 

"  By  Mr.  G.  F.  Thoni]ison. — Whereas,  By  joint  resolution 
of  the  Senate  and  Assembly,  passed  January  21,  !1915,  a  joint 
Committee  of  the  Senate  and  Assembly  was  created  to  make 
an  investigation  of  the  Public  Service  Commissions  of  the 
First  and  Second  Districts  with  reference  to  their  organiza- 
tion and  their  powers  and  duties,  together  with  their  ad- 
ministration of  the  same  and  further  to  examine  into  the 
question  of  the  duplication  of  functions  by  the  Federal  Inter- 
State  Commerce  Commission,  and  the  Public  Service  Com- 
missions of  the  State,  to  determine  whether  useless  effort  and 
ex])ense  on  the  part  of  the  State  and  corporations  affected  is 
being  caused  thereby,  with  a  view  to  ascertaining  what 
changes,  if  any,  are  necessary  in  such  organization,  powers, 
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duties  and  adininistration  or  either  is  advisable  in  the  inter- 
ests of  the  piiblic  -welfare  and  the  efficiency  of  said  com- 
mission ; 

"And  Whereas,  By  joint  resolution  of  the  Senate  and  As- 
sembly adopted  April  22,  1915,  said  Committee  was  thereby 
continued  and  further  authorized  and  directed  to  examine 
and  revise  the  Public  Service  Commissions  Law  and  such 
other  laws  or  parts  of  laws  as  maj'  be  necessary  to  harmonize 
the  existing  provisions  of  Statute  Law  applicable  to  the  regu- 
lation of  public  utilities  and  to  report  to  the  Legislature  on 
or  before  the  first  Monday  in  February,  1916,  and  to  submit 
to  the  said  Legislature  as  a  part  of  its  report  such  legislative 
bills  as  in  the  judgment  of  the  Committee  may  be  deemed  to 
be  necessary  and  proper  for  the  pui-poses  aforesaid; 

"And  Wbereas,  By  a  joint  resolution  of  the  Senate  and 
Assembly  passed  January  26,  1916,  said  Committee  was' 
granted  to  and  until  the  first  Monday  in  March,  1916,  within 
which  report  to  the  Legislature  is  required  to  be  made,  as  in 
said  resolution  pro-vided ; 

"And  Whereas,  Said  Committee  has  not  yet  concluded  its 
duties  and  requests  additional  time  in  which  to  perform  the 
same; 

"  Resolved  (if  the  Assembly  concur).  That  the  time  of  such 
Committee  to  conduct  its  examination  and  investigation  be 
and  hereby  is  extended  until  the  first  day  of  July,  1916,  and 
that  the  powers  and  duties  of  such  Committee  as  set  forth  in 
said  resolution  herein  mentioned  be  and  the  same  hereby  are 
continued  until  that  time.  The  said  Committee  may  make 
such  preliminary  reports  to  the  Legislature  at  any  time,  and 
is  continued  after  July  1  and  until  January  10,  1917,  for  the 
purpose  of  preparing  and  presenting  its  final  report. 

"Adopted.     March  6,  in  Assembly.     Adopted." 

Such  last  quoted  resolution  extending  the  time  for  purposes  of 
bearings  and  investigation  until  the  1st  day  of  July,  1916,  and 
for  the  purpose  of  making  a  final  report  until  the  10th  day  of 
January,  1917. 

The  report  of  this  Committee,  submitted  to  the  Legislature  on 
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April     20,     1915,     contained     the     following     reconmiendation 
(page  42) : 

"As  a  result  of  this  investigation  your  Committee  believes 
that  an  extensive  and  careful  examination  of  the  Public 
Service  Commissions  Law,  the  Transportation  Corporations 
Law,  the  General  Corporations  Law,  and  the  Stock  Corpora- 
tions Law  should  be  had.  In  view  of  the  brief  period  re- 
maining in  which  this  Committee  is  permitted,  under  the 
resolution  creating  it,  to  act,  it  would  seem  to  your  Com- 
mittee desirable  that  a  resolution  be  adopted  under  which 
such  a  general  revision  may  be  had,  providing  for  a  compre- 
hensive and  thoroughly  digested  system  of  law,  relating  to 
the  regulation  of  public  utilities." 

During  the  progress  of  the  investigation  made  by  this  Com- 
mittee, prior  to  its  final  report  of  April  20,  1915,  a  very  con- 
siderable body  of  evidence  had  been  submitted  to  the  Committee, 
pertaining  to  the  foregoing  recommendation,  but  which,  for  lack 
of  time,  had  not  been  thoroughly  digested  and  studied.  Since 
the  resumption  of  hearings  of  the  Committee,  pursuant  to  your 
joint  resolution,  beginning  at  JSTew  York  on  July  15,  1915,  much 
additional  testimony  and  data  has  been  collected  by  the  Committee 
in  respect  thereto,  all  of  which  data  has  been  and  still  is  being 
carefully  examined  and  a  thorough  study  thereof  made,  on  the 
part  of  the  Committee,  and  its  counsel,  but,  owing  to  the  unex- 
pected but  very  important  developments  resulting  from  the  in- 
vestigation into  the  administration  of  the  Public  Service  Commis- 
sions Law  by  the  Commission  for  the  First  District,  and  the  time 
necessarily  devoted  thereto,  it  has  not  been  practicable  for  the 
Committee  to  prepare  and  submit  its  recommendations  in  full, 
with  the  proposed  legislative  changes  and  revisions  in  support 
thereof  at  this  time,  and  largely  for  that  reason  your  Committee 
was  compelled  recently  to  procure  an  extension  of  its  existence  un- 
til the  10th  day  of  January,  1917. 

At  the  resumption  of  its  hearings  on  July  15,  1915,  your  Com- 
mittee began  an  extended  examination  by  public  hearings,  as  to 
the  state  of  the"  laws  referred  to  in  its  recommendation.  Con- 
siderable testimony  and  constructive  criticisms  in  respect  thereto 
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were  submitted  by  various  officials  of  the  city  and  others.  It 
was  the  expectation  and  contemplation  of  your  Committee  at  its 
resumption  of  hearings  to  devote  its  whole  time  to  this  branch 
of  its  inquiry,  however,  during  the  first  month  of  its  investiga- 
tion, your  Committee  had  presented  to  it,  voluntarily,  by  sub- 
stantial citizen  and  civic  interests,  particularly  in  the  borough 
of  Brooklyn,  evidences  of  public  dissatisfaction  with  the  manner 
of  the  construction  of  the  elevated  third  tracking  in  that  borough, 
then  in  process,  pursuant  to  the  provisions  of  a  certificate  granted 
by  the  Public  Service  Commission  for  the  First  District  to  the 
jSTew  York  Municipal  Railway  Corporation,  and  which  said  third 
track  construction  is  to  be  a  part  of  the  so-called  Dual  Subway- 
System  of  Rapid  Transit  for  the  City  of  jSTew  York.  The  mat- 
ters thus  brought  to  the  attention  of  the  Committee  were  deemed 
by  it  of  such  vital  public  importance,  that  it  thereupon  began  an  in- 
vestigation of  the  entire  rapid  transit  situation  of  the  city  of  New 
York,  and  particularly  in  respect  to  the  additional  facilities  for 
rapid  transit  contemplated  in  what  is  known  as  the  new  subway 
system.  This  investigation  is  still  in  progress.  The  interests 
both  of  the  city  and  the  corporations  affected  as  well  as  the  con- 
troversial matters  involved  in  the  investigation  are  of  such  im- 
portance that  your  Committee  has  concluded  that  its  report  in 
detail  in  respect  thereto  should  be  withheld  until  its  final  report 
as  required  by  your  joint  resolution,  to  be  submitted  January  10, 
1917. 

In  the  course  of  this  investigation  it  became  necessary  for  your 
Committee  to  examine  carefully  into  the  transactions  leading  up 
to  the  making  of  the  contracts  by  the  Public  Service  Commission 
for  the  First  District  on  behalf  of  the  city  and  the  Interborough 
Rapid  Transit  'Company-,  and  the  ISTew  York  Municipal  Railway 
Corporation,  respectively,  which  contracts  were  entered  into  on 
March  19,  1913.  TTnder  the  provisions  of  these  contracts,  the 
city  of  New  York  is  constructing  additional  subways  for  rapid 
transit,  the  same  to  be  leased  and  operated  when  completed  by  the 
Interborough  Rapid  Transit  Company  and  the  New  York  Munic- 
ipal Railway  Corporation,  respectively,  each  of  which  said  rail- 
road corporations  in  pursuance  of  the  provisions  of  the  contracts, 
contribute  money  toward  the  cost  of  the  construction  thereof,  as 
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a  part  consideration  tor  the  lease  and  right  to  operate  such  sub- 
way railroads.  In  addition  each  of  said  railroad  corporations  is 
subject  to  supervision  and  regulation  by  the  Public  Service  Com- 
mission for  the  First  District.  Thus,  it  became  necessary  in  the 
investigation  of  the  subway  contracts  to  reopen  the  investigation 
earlier  made  by  your  Committee  into  the  administration  of  the 
Public  Service  i>aw  by  the  Comniission  for  the  First  District, 
and  particularly  as  to  the  part- taken  by  the  individual  commis- 
sioners in  the  mailing  and  carrying  out  of  such  contracts. 

Growing  out  of  that  phase  of  its  investigation,  the  Committee 
presented  chargeis  against  the  Hon.  Edward  E.  McCall,  chairman 
of  such  (!oi]imission,  on  the  grounds  set  forth  in  the  statute,  in 
relation  to  the  removal  of  commissioners.  These  charges  were 
in  due  course  heard  before  the  Governor,  and  thereafter  the  said 
commissioner  was  removed  from  his  office  as  such  by  the  Gov- 
ernor on  the  2d  day  of  December,  1915. 

During  the  progress  of  the  investigation.  Commissioner  George 
V.  S.  Williams  resigned  on  December  27,  1915,  and  Commis- 
sioner Robert  Colgate  Wood  resigiied  on  January  4,  1916. 

By  reason  of  the  vacancies,  occurring  as  aforesaid,  together 
with  the  expiration  of  the  terms  of  office  of  Commissioners  Milo 
R.  Maltbie  and  J.  Sargent  Cram,  the  entire  membership  of  the 
Commission  of  the  First  District  has  been  changed,  since  the  ap- 
pointment of  yoTir  Committee  on  January  21,  1915. 

Your  Committee  submits  herewith,  as  a  part  of  this  report,  all 
of  the  testimony  and  exhibits  taken  before  your  Committee  from 
the  15th  day  of  July,  1915,  up  to  March  1,  191C. 

Proposed  JjEgislation 

Your  Committee  has,  in  process  of  preparation,  a  compre- 
hensive revision  of  the  Public  Service  Commissions  I^aw,  together 
with  amendmenis  to  the  Railroad  Law  and  the  Transportation 
Corporations  Law  of  the  State.  Considerable  additional  study 
will  be  necessar\-  to  complete  the  laljors  of  >our  Committee,  in  re- 
lation thei'ctii,  and  as  the  matters  are  of  such  vital  public  im- 
portance, and  in  view  of  the  (ixtension  of  the  time  of  your  Com- 
mittee until  the  10th  day  of  January,  1917,  it  is  deemed  advisalJe 
to  withhold  the  presentation  of  such  proposed  changes  in  the  law 
uiilil  the  fiiui]  report  is  made. 
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Rapid  Transit  Act 

Thoro  is,  however,  one  subject  of  verv  great  public  intercut 
which  your  Committee  deems  of  such  importance  as  to  require 
inimediatc  legishition  and  to  that  end  recommends  the  adoption 
of  the  amendments  proposed  in  rehition  to  the  Laws  of  1891,  chap- 
ter 4,  as  amended,  and  kno^\Ti  as  the  '"  Rapid  Transit  Act ""  for 
the  creation  of  a  municipal  commission  to  exercise  the  powers 
thereunder. 

The  Rapid  Transit  Act,  so-called,  was  an  act  to  provide  for 
rapid  transit  service  in  cities  of  more  than  one  million  inhabitants, 
and  as  such  has  been  applicable  from  its  enactment  to  the  present 
time,  only  to  the  City  of  Greater  New  York,  and  will  continue  to 
be  appl  legible  only  to  said  city  for  many  years  to  come. 

Inunediately  prior  to  the  enactment  of  the  Public  Service  Com- 
missions Law,  the  powers  and  duties  provided  for  in  the  said 
Rapid  Transit  Act  were  vested  in  a  body  known  as  the  ''Board  of 
Rapid  Transit  Railroad  Commissioners."  ITpon  the  enactment 
of  the  Rublic  Service  Conunissions  Law,  all  of  the  powers  and 
duties  of  the  Board  of  Rapid  Transit  Railroad  Commissioners  was 
transfernxl  and  vested  in  the  Public  Service  Conmiission  for  the 
First  District,  which  said  powers  have  since  continued  to  be 
vested  in  and  to  be  exercised  by  such  Commission. 

The  contracts  hereinbefore  referred  to,  known  as  the  "Dual 
Subwav  Contracts"  were  entered  into  on  behalf  of  the  city  by 
the  Commissioners  of  the  First  District,  in  their  capacity  as  Riipid 
Transit  Commissioners,  and  the  construction  of  such  subways 
and  the  contracts  therefor,  together  with  the  supervision  of  such 
construction  has  been  carried  on  by  the  Commissioners  of  the 
First  District,  in  their  capacity  as  Rapid  Transit  Commissioners, 
and  not  as  Public  Service  Commissioners. 

Under  the  Public  Service  Commissions  Law,  all  of  the  expenses 
for  the  maintenance  of  the  Commission  in  the  First  District  ex- 
cept the  salaries  of  the  Commissioners,  the  counsel  to  the  Commis- 
sion, and  the  Secret^iry  to  the  Commission,  are  paid  by  the  city  of 
Now  York.  The  expense  of  maintaining  the  Commission  in  the 
First  District  is  now  aggregating  more  than  three  million  dollars 
per  annum ;  of  this  amount,  all  but  the  officers'  salaries,  amounting 
to  $91,000,  is  paid  from  the  freastiry  of  the  city  of  New  York, 
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and  is  appropriated  for  purposes  of  the  city  government,  and  as 
such  is  deemed  a  city  government  expense.  Of  the  total  expense 
of  maintaining  the  Commission  in  the  First  District,  approxi- 
mately five-sixths  thereof  is  required  in  the  exercise  of  their  Rapid 
Transit  powers,  v^hile  one-sixth,  or  approximately  a  half  million 
dollars,  is  required  in  the  exercise  of  their  powers  of  supervision 
and  regulation  of  the  Public  Service  Corporations,  doing  business 
within  that  district. 

The  Public  Service  Commissious  Law  was  designed  primarily 
to  furnish  an  efficient  and  expeditious  method  of  regulating  the 
service,  facilities  and  rates  of  corporations  and  persons  furnishing 
transportation  and  other  public  utilities  within  the  State  of  New 
York,  and  in  the  main  provides  the  organization  and  machinery 
through  the  Commissions,  for  that  purpose. 

The  Commission  of  the  Second  District  is  vested  with  powers 
that  are  exclusively  regulatory,  whereas,  the  Commission  of  the 
First  District,  by  the  inclusion  of  the  powers  of  the  Rapid  Transit 
Commission,  is  called  upon  to  perform  two  separate,  and  in  many 
essential  particulars  inconsistent  and  antagonistic  functions, 
namely,  constructing  and  maintaining  railroads  for  transportation 
of  persons  and  property  while  regulating  and  supervising  the  oper- 
ating transactions  of  such  railroad  enterprises.  Thus  to  the  ex- 
tent that  the  Public  Service  Commission  for  the  First  District  con- 
structs and  maintains  the  subway  transportation  facilities,  it  is 
also  called  upon  to  regulate  and  supervise  its  own  transactions  in 
relation  thereto. 

This  conflict  of  powers  residing  in  the  same  Commission  is  in 
considerable  part  responsible,  in  the  opinion  of  your  Committee 
for  the  delinquencies  in  the  administration  in  the  First  District 
disclosed  by  this  investigation,  and  by  reason  of  which  there  seems 
just  ground  to  believe  that  both  the  city  of  'New  York,  its  inhabit- 
ants, and  the  public  utilities  corporations  have  suffered  loss  or 
been  imwarrantably  burdened  with  unnecessary  and  improvident 
obligations. 

Such  conflict  of  powers  necessarily  involves  neglect  of  one  or 
other  set  of  duties  and  as  might  naturally  be  expected  those  powers 
and  functions  which  seemed  the  more  important  received  the 
^eater  attentiqn,  which,  in  this  instance  was  the  Rapid  Transit 
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construction;  whereas,  the  more  truly  beneficial  service  must  re- 
sult to  the  public  at  large  and  to  the  citizen  individually,  from 
a  consistent  and  effective  regulation  of  service  and  rates.  The 
actual  result,  as  disclosed  by  this  investigation,  is  discouraging 
from  either  view  point.  The  administration  of  the  regiilatory 
functions  has  been  inefficient  and  extremely  unsatisfactory  both 
to  the  public  and  the  consumer,  and  there  is  a  wide  spread  feeling 
of  distrust  of  the  Commission  as  partial  to  the  corporations  and 
interest  to  be  regulated  and  supervised.  As  to  the  Rapid  Transit 
work:  the  conclusion  is  unavoidable  that  unwise  and  improvi- 
dent contracts  have  been  approved  and  entered  into  by  the  Com- 
mission thereby  imposing  upon  the  property  of  the  taxpayers  of 
the  city  and  upon  the  users  of  its  transit  facilities,  for  many  years 
to  come,  burdensome  and  unjust  demands  if  not  to  imperil  the 
solvency  of  the  city  itself. 

Further  inconsistency  in  their  functions  and  relations  is  that, 
as  Public  Service  Commissioners  they  are  constituted  as  a  state 
body,  comprised  of  state  officials,  appointed  by  the  executive  of 
the  state  and  exercising  purely  state  powers  and  functions;  and 
city  officials,  appointed  by  the  state,  exercising  purely  municipal 
powers  and  functions. 

The  Public  Service  Commission  of  the  First  District,  in  exer- 
cising its  powers  both  as  Public  Service  Commissioners,  and  as 
Rapid  Transit  Commissioners  has  been  compelled  by  the  very 
nature  of  the  powers  and  duties,  to  keep  separate  and  distinct  as 
far  as  practicable  their  activities  and  transactions  in  each  field. 

As  Rapid  Transit  Commissioners,  they  have  deemed  it  essen- 
tial to  maintain  a  large  and  expensive  engineering  force,  super- 
vising contracts  and  construction.  Likewise,  elaborate  and  costly 
systems  of  record,  statistics  and  accounts,  no  part  of  which  is  es- 
sential or  required  for  the  exercise  of  its  powers  as  a  regulating 
body. 

Thus  in  transferring  the  powers  and  duties  to  the  proposed 
Rapid  Transit  Commission  as  is  recommended  herein  this  ex- 
perienced working  and  field  organization  of  engineers,  inspectors 
and  other  experts  now.  used  by  the  Commissioners  of  the  First 
District  in  its  subway  work  can  and  should  be  turned  over  intact 
to- Bocli  proposed  Transit  Oomioission,  ther'eby  avoiding  delay  in 
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the  progress  of  the  work  and  expense  incident  to  the  creation  of  a 
new  organization.  The  possible  objection  that  a  body  of  new 
conmiissionej-s  will  render  delay  in  the  construction  of  the  subways 
inevitable  is  fully  met  by  the  fact  that  the  present  membership 
of  the  Public  Service  Commission  for  the  First  District  is  prac- 
tically new  to  the  powers  and  duties  of  that  body. 

The  construction  by  the  Public  Service  Commission,  as  Eapid 
Transit  Conmiissioners  of  the  new  subway  system  in  New  York 
City,  involves  contracts  and  expenditur&s,  aggregating  approxi- 
mately three  hundred  million  dollars.  This  vast  enterprise  of 
money  and  projjerty  is  by  the  Public  Service  Commissions  Law 
imposed  upon  the  Public  Service  Commission  for  the  First  Dis- 
trict, and  is  an  enterprise  of  such  magnitude  that  your  Commit- 
tee believes  that  it  can  only  be  efficiently  and  economically  carried 
out  for  the  best  interests  of  the  City  of  ISlew  York,  by  a  separate 
and  distinct  body,  devoting  its  entire  time  and  abilities  to  the 
problems  involved  therein,  exercising  exclusively  the  powers  and 
duties  provided  for  in  the  Rapid  Transit  Act,  and  directly  re- 
sponsible to  the  taxpayers  and  electors  of  the  City  of  New  York. 

The  proposed  amendments  to  the  Eapid  Transit  Act,  makes  it 
necessary  that  amendments  to  the  Public  Service  Commissions 
Law,  be  had  in  order  that  in  transferring  powers  from  the  Public 
Service  Commission  of  the  Second  District  to  a  new  and  separate 
board  of  Eapid  Transit  Commissioners,  the  said  Commission  in  the 
First  District  be  divested  of  the  powers  and  duties  which  it  is  now 
exercising  in  relation  thereto,  reserving,  however,  to  the  Public 
Service  Commission  for  the  First  District,  the  same  jurisdiction, 
powers  and  duties  of  supervision  and  regulation  over  the  proposed 
Eapid  Transit  Commission,  and  the  facilities  constructed  and 
created  by  it,  as  are  now  exercised  by  the  Public  Service  Commis- 
sion over  railroads. 

MuNioiPAX  Eepresentatiojst  gist  Boards  of  Directors 

Tt  is  further  recommended  by  your  Committee  that  an  amend- 
ment to  the  Stock  Corporations  Law,  providing  for  representation 
by  the  city,  upon  the  board  of  directors  of  every  corporation  leas- 
ing or  operating  any  railroad  or  other  .transit  facilities  belonging 
to  the  citv. 
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The  need  for  legislatioii  giving'  inuuicipalitiet;  representation  on 
the  boards  of  directors  of  corporations  leasing  or  operating  transit 
facilities  owned  by  any  such  municipality  is  peculiarly  demanded 
at  this  time  as  a  protection  to  the  rights  of  the  City  of  New  York 
growing  out  of  the  subway  contracts  existing  l^etween  the  city  and 
the  Interborough  Rapid  Transit  Company  and  the  city  and  the 
Kew  York  Municipal  Railway  Corporation,  respectively. 

Under  those  contracts  the  parties  have  assumed  relations  and 
will  enjoy  rights  in  their  nature  similar  to  that  of  copartners, 
which  relations  and  duties  will  subsist  in  all  probability'^  for  the 
entire  period  of  the  lease,  namely,  for  the  period  of  forty-nine 
years  from  the  date  of  the  commencement  of  operation  under  the 
leases.  The  city  and  corporations  under  the  contracts  each  con- 
tribute millions  of  dollars  toward  the  construction  of  the  railroads, 
and  will  shai-e  in  whatever  net  profits  or  earnings  accrue  from  the 
operation  thereof.  The  credit  of  the  city  of  ISTew  York  is,  in  effect 
at  least,  behind  the  operation  of  the  railroads  as  well  as  the  con- 
struction thereof.  The  manner  and  character  of  the  operation 
of  the  railroads  as  well  as  the  business  and  financial  management 
of  the  enterprise  by  the  lessee  corporations  are  of  as  vital  concern 
to  the  taxpayers  of  New  York  city  as  to  the  stockholders  of  the 
said  corporations. 

And  finally  your  Committee's  investigation  has  demonstrated 
that  regardless  of  its  broad  powers  the  Public  Service  Commission 
inherently  is,  and  perhaps  properly  must,  be  limited  in  its  control 
over  the  transactions  incident  to  the  business  and  financial  man- 
agement of  the  corporations  it  supervises.  The  city,  either  as 
copartner  or  as  owner  and  landlord  of  this  subway  enterprise, 
must  be  protected  in  its  large  investment  of  money  and  credit  by 
more  direct  and  accurate  information  with  respect  to  the  business 
thereof  than  can  be  afforded  by  Ccmmission  supervision. 

Rate  Decisions 

The  regTilation  of  rates  under  the  present  law,  and  particularly 
in  relation  to  gas  service,  has  been  very  inadequate  and  provocative 
of  widespread  popular  dissatisfaction  in  practicallv  every  part 
of  the  State  where  such  questions  have  arisen. 

The  matter  of  rate  adjustment  -must  always  remain  a  subject 
of  first  importance  in  any  system  of  public  regulation  which  might 
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be  adopted.  The  interests  affected  are  in  large  part  antagonistic, 
the  parties  involved  hostile  and  the  rights  of  each  substantial  and 
entitled  to  the  full  protection  of  the  law.  Under  such  circum- 
stances orderly  procedure,  while  proper  and  right,  necessarily  in- 
volves the  parties  in  large  expense  and  irksome  delays,  either  or 
both  of  which  not  infrequently  results  in  injustice  and  if  carried 
too  far  or  endured  too  long  must  imperil  not  only  the  rights  of 
the  immediate  parties  in  interest,  but  in  a  matter  of  such  public 
concern  as  the  cost  to  the  public  of  a  necessary  commodity  like 
gas  or  electricity,  may  undermine  the  integrity  of  the  State  itself. 

The  Committee  recognizes  the  fact  that  in  contested  proceedings 
on  rate  adjustments  time  and  opportunity  for  each  side  to  submit 
its  case  must  be  allowed  and  that  thereafter  the  commissioners 
must  employ  further  time  for  a  proper  study  and  consideration 
of  the  evidence  in  order  to  render  just  and  proper  relief.  Further- 
more the  amount  of  such  time  properly  required  in  pny  such  in- 
quiry must  depend  largely  upon  the  facts  and  circumstances  de- 
veloped in  each  case.  Arbitrary  limitations  by  statute  applicable 
alike  to  all  cases  has  not  proved  satisfactory  and  obviously  never 
will. 

In  all  rate  cases  the  corporation  exacting  the  rate  com- 
plained against  is  necessarily  on  the  defensive  and,  right  or  wrong, 
will  in  most  such  cases  strive  for  delay  against  a  final  decision 
which  may  reduce  its  revenue.  Such  practices  msLj  not  be  with- 
out some  excuse,  and  possibly  in  some  cases  justifiable.  However, 
your  Committee  feels  that  aside  from  such  methods  there  has 
grown  up  within  the  organization  of  the  Commission  a  disposition 
to  deal  vsdth  rate  cases  in  a  more  or  less  indirect  manner  through 
over-elaboration  of  details  and  complex  and  involves  computation 
resulting  ofttimes  in  the  decision  being  more  the  judgment  of 
the  Commission's  subordinates  than  the  independent  judgment  of 
the  Commissioners  expressly  charged  with  that  duty,  and  further 
resulting  in  creating  in  the  minds  of  the  complainants  the  sus- 
picion that  their  interests  have  been  prejudiced  by  a  too  generous 
consideration  for  the  rights  of  the  corporation  complained  of.    . 

In  order  to  coiTect  this  condition  your  Committee  recommends 
as  an  addition  to  the  powers  of  the  Commission  in.  respect  to  rate 
adj-ustments  the  power  to  compel  reparation  to  the  consumer,  by 
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the  corporation  complained  of,  of  excess  payments  made  pending 
the  final  determination  of  every  such  case.  Your  Committee  ac- 
cordingl}^  recommends  amendments  to  the  Public  Service  Com- 
missions Law  carrying  out  its  foregoing  recommendation. 

^^^ATER  Companies 

Goverumeiital  control  over  public  franchises  and  privileges  and 
the  regulation  and  supervision  of  the  corporations  and  persons 
exercising  the  same  by  Commissions  has  now  become  a  fixed 
policy  of  most  of  the  states,  some  of  which  have  extended  their 
powers  of  control  and  supervision  to  every  class  of  corporations 
rendering  a  service  deemed  to  be  of  a  public  nature,  whether 
through  the  exercise  of  public  franchises  or  by  reason  of  the 
relation  of  the  service  rendered  in  conjunction  with  a  service  dis- 
tinctively recognized  as  a  public  utility;  such  for  instance  as  in 
this  State:  car  corporations,  sleeping-car  companies,  freight  and 
freight  line  corporations,  baggage  and  transfer  corporations,  and 
stock  yards  which  while  not  required  by  law  to  be  franchise  hold- 
ing corporations  are  nevertheless  made  subject  to  the  Public 
Service  Commissions  Law. 

In  its  report  dated  April  20,  1915,  your  Committee  at  page  40 
under  the  subject  of  franchises  suggests  that 

"  The  powers  of  the  Commissions  over  the  exercise  of  fran- 
chises might  however  with  propriety  be  enlai-ged  so  as  to 
apply  to  all  public  franchises  sought  to  be  exercised  in 
respect  to  all  class  of  public  utilities  of  the  State." 

In  line  with  its  foregoing  suggestion  your  Committee,  as  a 
result  of  its  study  of  this  matter,  is  now  prepared  to  and  does 
recommend  that  all  water  corporations  and  waterworks  corpo- 
rations furnishing  potable  water  for  public  and  private  use  and 
consumption  within  the  State  be  made  subject  to  the  Public 
Service  Commissions  Law  and  placed  under  the  supervision  of 
the  Commission  for  the  Second  District. 

Water  companies,  like  gas  and  .electric  corporations,  both  of 
which  have  been  subject  to  the  Public  Service  Commissions  Law 
since  its  enactment,  are  required  -by  law  to  operate  under  public 
franchises.     The  service  rendered  by  water  corporations  is  neces- 
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sarily  of  a  public  nature  and  the  character  of  facilities  essential 
to  the  supplying  of  water  compels  the  use  by  such  corporations  of 
the  public  streets  and  highways;  thus,  in  every  essential  feature 
the  same  fundamental  reasons  exist  for  placing  water  corporations 
and  their  service  and  facilities  under  the  regulatory  powers  of  the 
iState  as  other  franchise  holding  corporations.  Furthermore,  the 
iState  owes  no  greater  duty  and  the  Legislature  can  enact  no  con- 
structive legislation  of  more  vital  public  and  private  importance 
than  that  which  will  afford  eff'ective  protection  to  the  public  health 
against  disease  and  pestilence  while  supplying  water  adequately 
for  the  daily  need  and  convenience  of  the  individual  citizen  and 
the  protection  of  both  public  and  private  property  against  con- 
flagration and  disaster. 

The  Committee  has  taken  a  large  amount  of  evidence  which  is 
submitted  herewith  which  clearly  discloses  the  fact  that  water 
companies  in  many  parts  of  the  State  have  acquired  all  of  the 
available  supply  of  water  for  needs  of  the  people  for  such  localities, 
and  are  now  engaged  in  delivering  such  water  to  the  consumers  at 
exorbitant  prices.  The  evidence  further  discloses  the  fact  that  in 
many  localities  the  service  is  inadequate  and  unsatisfactory. 

Conclusion 

Your  Committee  believes  that  the  legislative  changes  recom- 
mended herein  are  all  required  in  the  public  interest  and  to  that 
end  urges  the  enactment  at  this  session  of  legislation  carrying  into 
effect  each  of  such  recommendations. 

Dated,  March  24,  1916. 

GEOEGE  F.  THOMPSON, 

Chairman. 
KOBT.  R  LAWSON, 
JAMES  E.  TOWNER, 
C.  J.  HEWITT, 
JAMES  A.  FOLEY, 
AARON  A.  FEINBERG, 
JOSEPH  M.  CALLAHAN, 
FREDERICK  S.  BURR. 
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I  am  opposed  to  divestment  of  constructive  fmictious  of  the 
Public  Sev\ico  Commission  of  the  First  District;  otherwise  1 
concur. 

R.  HUNTER  McQUISTIOiV, 

Secretary. 

T  concur  except  as  stated  in  attached  memoranda. 

J.  LESLIE  KINCAID, 
WM.  C.  BAXTER. 
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Minority  Report  of  the  Joint  Legislative 
Committee  for  the  Investigation  of  the  Public 
Service  Commissions  of  the  State  of  New  York. 

To  the  Senate  and  Assembly: 

Believing  that  the  majority  report  of  the  Joint  Legislative 
Committee  appointed  to  investigate  the  Public  Service  Commis- 
sions of  the  State,  in  so  far  as  it  deals  vpith  the  question  of  the 
transfer  of  the  control  over  construction  of  rapid  transit  lines 
from  the  Public  Service  Commission  of  the  First  District  to  a 
new  commission  does  not  fairly  or  adequately  state  the  conditions 
and  that  the  recommendation  of  such  a  transfer  is  unwise,  we  re- 
spectfully submit  the  following  minority  report: 

To  meet  the  peculiar  transit  conditions  existing  in  New  Yorlv 
City  in  1907  v.'ith  respect  to  existing  lines  and  the  imperative 
need  for  additional  facilities  both  the  control  over  the  operation  of 
railway  lines  and  the  construction  of  new  lines  -was  placed  in  the 
Public  Service  Commission  of  the  First  District.  Governor 
Hughes  in  his  first  message  to  the  Legislature '  in  1907  urged  the 
desirability  of  such  action.    He  said : 

"  The  board  that  is  to  have  the  power  to  supervise  gener- 
ally these  operations  should  have  the  power  of  initiating 
plans  and  of  making  contracts  for  the  construction  and  opera- 
tion of  new  lines.  Instead  of  two  boards  dealing  with  dif- 
ferent phases  of  the  same  problem,  there  should  be  one  board 
empowered  to  deal  with  it  in  its  entirety."  *  *  "'■'  "  The 
urgent  need  of  an  increase  in  transportation  facilities,  and 
the  unique  conditions  existing  in  Greater  New  York,  justify 
the  creation  of  a  separate  board  to  deal  with  the  entire  mat- 
ter of  transportation  in  that  part  of  the  State."  *  *  "" 
"  Provision  should  be  made  for  the  retention  by  the  board  of 
estimate  and  apportionment  of  the  city,  of  all  the  ]iowers, 
iiiclnding  poAvers  of  approA'al,  which  it  now  enjoys." 

The  City  of  New  York  has  entered  into  contracts  known  as  the 
dual  subway  contracts  for  the  constinzction  and  operation  of  new- 
rapid  transit  lines  and  extensions  and  additions  to  existing  lines 
which  involve  a  total  expense  of  approximately  $350,000,000. 
These  contracts  were  made  with  the  approval  of  both  the  board  of 
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estimate  and  apportionment  and  the  Public  Service  Commission. 
The  responsibility  for  the  work  under  these  contracts  is  vested  in 
the  Public  Service  Commission  of  the  First  District.  Its  acts 
are  subject  to  the  check  and  control  of  the  city  authorities  in  the 
following  important  respects : 

1.  Contracts  for  all  construction  work  must  be  approved 
by  the  board  of  estimate  and  apportionment,  which  board 
must  also  prescribe  a  limit  to  the  amount  of  bonds  available 
for  work  under  contracts  involving  the  expenditure  of  city 
money. 

2.  Contracts  must  be  approved  as  to  form  by  the  coTpora- 
tion  counsel. 

3.  Condemnation  proceedings  may  only  be  conducted  by 
the  corporation  counsel. 

4.  Routes  and  general  plans  adopted  by  the  Commission 
must  be  approved  by  the  board  of  estimate  and  apportionment 
and  by  the  mayor. 

It  is  now  proposed  by  the  majority  report  of  this  Committee 
that  the  responsibility  for  the  construction  of  rapid  transit  lines 
be  transferred  from  the  Public  Service  Commission,  a  body  free 
from  control  by  the  city  administration,  to  a  new  commission  con- 
sisting of  the  mayor,  the  comptroller  and  five  other  members  to 
be  appointed  by  the  mayor.  Whether  or  not  this  centralized 
power  under  the  mayor  at  the  time  of  the  creation  of  the  Public 
Service  Commission  could  have  been  provided  for  with  adequate 
safeguards,  it  would  be  entirely  improper  to  attempt  it  now.  At 
the  time  the  city  obligated  itself  under  the  dual  contracts,  it  was 
contemplated  that  the  work  would  be  done  subject  to  all  the  checks 
and  safeguards  then  provided  and  no  legislation  should  now  be 
enacted  that  in  any  way  weakens  the  protection  furnished  the  city. 

Assuming  that  any  such  transfer  would  not  impair  the  eifective 
prosecution  of  the  work,  it  would  occasion  without  doubt  serious 
financial  loss  to  the  city.  It  involves  not  only  a  change  in  per- 
sonnel but  also  a  change  in  system.  It  would  mean  the  division 
of  tlie  present  staff  of  the  Commission  in  the  midst  of  the  work 
which  is  imder  way.  The  Commission  does  not  have  two  distinct 
and  separate  staffs,  one  in  charge  of  construction  and  one  in  cbargo 
of  regulation.  A  division  of  its  staff  would  inevitably  slow  up' 
the  work  and  delay  construction.     Aside  from  the  fact  that  addi- 
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tioual  transit  facilities  are  demanded  at  the  earliest  possible 
moment,  some  idea  of  the  financial  cost  to  the  city  which  a  year's 
delay  would  mean  is  apparent  from  the  fact  that  the  annual  inter- 
est and  sinking  fund  charges  for  the  investment  imder  these  con- 
tracts will  amount  to  about  i$20,000,000'  a  year. 

The  fact  that  only  about  fifteen  per  centum  of  the  annual  ex- 
pense of  the  First  District  Commission  is  now  chargeable  to  regu- 
latory work  does  not  mean  that  this  is  the  total  cost  of  that  work, 
for  the  construction  staff  is  used  very  largely  in  an  advisory 
capaeit)'  on  problems  of  regulation.  It  is  safe  to  say  that  if 
separate  staffs  were  maintained  under  two  heads  instead  of  one 
the  total  cost  would  be  twenty-five  to  thirty  per  centum  higher 
than  at  present.  The  fact  that  not  only  new  lines  are  being  built 
but  practically  all  of  the  elevated  roads  in  this  city  are  being  re- 
constructed and  that  service  must  be  maintained  during  this 
period,  it  is  essential  that  the  regulation  and  control  of  existing 
lines  be  co-ordinated  with  the  construction  work.  Such  difficult 
construction  work  as  joining  the  Seventh  Avenue  subway  to  the 
old  subway  line  at  42d  street  and  at  the  same  time  carrying  the 
new  Broadway  line  underneath  must  be  done  without  interruption 
to  the  present  service.  If  the  engineering  staff  of  the  Commission 
did  not  have  such  situations  well  in  hand  there  would  be  a  con- 
flict of  control  between  the  regulation  of  traffic  and  the  supervision 
of  construction,  and  delays  and  serious  accidents  with  loss  of  life 
might  result. 

]\[ayor  Mitchell  and  Comptroller  Pendergast,  whom  it  is  sug- 
gested should  be  made  members  of  the  proposed  new  commission, 
have  already  expressed  disapproval  of  the  entire  plan.  It  is  a 
well  known  fact  that  these  officials  with  their  present  duties  have 
all  the  work  they  can  do. 

We  respectfully  submit  that  this  proposed  legislation  would 
cause  serious  delay  in  the  completion  of  this  important  transit 
dc\'clopment,  so  urgently  needed  by  the  city  of  New  York;  that, 
at  least  temporarily,  it  would  materially  decrease  the  efficiency 
in  handling  the  work;  and  that  the  cost  to  the  city  would  be 
greatly  increased. 

Alhany.  N.  Y.,  March  28,  1916. 

Respectfully  submitted, 

J.  LESLIE  KINCAID, 
WM.  C.  BAXTEE. 


IN  THE  MATTER  OF  THE  INVESTIGATION  BY  JOINT  COM- 
MITTEE OF  THE  LEGISLATURE,  PURSUANT  TO  THE 
RESOLUTION  OF  JANUARY  15,  1915,  TO  INQUIRE  INTO 
THE  PUBLIC  SERVICE  COMMISSIONS  OF  THE  STATE 
OF  NEW  YORK 
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JANUARY  27,  1916 

Kew  '\"oi;k  Goukty  Lawyees'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

C  'hairman  Tliompson. —  This  Committee  will  do  no  work  to-day, 
and,  without  objection,  we  will  suspend  until  to-morrow  at  eleven 
o'clock. 

Whereupon  at  12:10  o'clock  p.  m.,  an  adjournment  was  taken 
to  eleven  o'clock  a.  m.,  January  28,  1916,  at  the  same  place. 


JANUARY  28,  1916 

New  York  County  Lawyers'  Association  Board  Koom, 
165  Broadway,  JSTew  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson. —  There  will  be  nothing  to-day,  either, 
except  that  I  will  gniarantee  the  Committee  will  be  busy  all  day 
in  an  attempt  to  earn  its  money.  We  will  suspend  now  until  to- 
morrow at  eleven  o'clock,  and  I  expect  to  be  able  to  go  on  then, 
or  possibly  tomorrow  we  might  not  go  on,  but  we  will  be  ready  to 
do  so  the  first  of  next  week,  and  I  expect  to  take  practically  every 
day  of  the  week,  and  get  excused  from  the  sessions  of  the  Legis- 
lature at  Albany,  and  work  every  day  when  I  get  ready  to  go  on 
with  the  work. 

Whereupon  an  adjournment  was  taken  at  12 :55  o'clock  p.  si., 
to  11  o'clock  A.  M.,  January  29,  1916,  at  the  same  place. 

[27] 
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JANUARY  29,  1916 

ISTew  Yoek  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment; 
Chairman  Thompson  presiding. 

Chairman  Thompson. —  We  will  now  suspend  until  2 :30  o'clock, 
at  which  time  we  will  make  any  announcements  that  are  neces- 
sary. 


AFTEENOOlSr  SESSIOIst 
Chairman  Thompson  presiding. 

Chairman  Thompson. —  The  Committee  will  come  to  order. 
The  Chair  announces  the  appointment  of  Mr.  Bainbridge  Colby 
as  counsel  for  the  Committee,  concerning  matters  of  continued 
investigation  in  New  York.  This  conclusion  was  arrived  at  to-day, 
and  we  will  begin  Monday  morning  to  continue  the  investigation, 
in  the  same  course  which  the  Committee  suspended  week  before 
last,  and,  of  course,  being  an  investigating  Committee,  as  to  the 
subjects  of  investigation  we  have  not  any  announcements  to  make 
as  to  what  the  investigation  will  find,  because  if  we  knew  exactly 
what  the  investigation  was  to  find  it  is  our  idea  there  would  be 
no  need  of  an  investigating  Committee.  This  Committee  has  been 
a  Committee  of  investigation  to  ascertain  facts  that  were  not  fully 
known  before  the  Committee's  work  commenced,  and  the  investi- 
gation will  continue  on  that  line,  and  Mr.  Colby  will  be  present 
at  the  Committee  meeting  on  Monday  morning  and  the  work  will 
proceed,  and  we  are  going  to  devote  all  of  our  time  and  attention 
to  it  and  let  the  results  count  for  themselves,  whatever  they  are. 

If  there  is  no  objection  we  will  suspend  until  ]\Ionday  morning 
at  11  o'clock  at  this  place. 

Whereupon  at  2  :45  o'clock  p.  m.,  an  adjournment  was  taken  to 
j\ronday,  January-  31,  1916,  at  11  o'clock  a.  m.  at  the  same  place. 
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JANUARY  31,  1916 

New  Yoek  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

Meeting  called  to  order  by  Chairman  Thompson,  at  11  a.  m., 
a  quorum  being  present. 

Mr.  Colby. —  I  am  ready.     Is  Mr.  Hedley  present  ? 

Hedley,  Frank,  being  duly  sworn  testified  as  follows : 

Mr.  Quackenbush  (counsel  to  Mr.  Hedley). —  I  was  asking 
about  a  stenographer.  I  was  wondering  whether  or  not  we  could 
take  the  minutes. 

Chairman  Thompson. —  We  made  it  a  rule  some  time  ago  that 
we  would  not  allow  our  record  to  be  taken  except  by  the  official 
stenographer  for  many  reasons. 

Mr.  Quackenbush. —  I  want  to  say,  Mr.  Chairman,  that  it  is 
a  mere  matter  of  convenience.  It  might  expedite  things  if  we 
knew  just  what  you  wish  to  know. 

Examination  by  Mr.  Colby: 

Q.  Where  do  you  reside,  Mr.  Hedley  ?  A.  I  reside  in  Yonkers, 
sir. 

Q.  What  is  your  position  with  the  New  York  Railways  Com- 
pany ?    A.  Vice-president  and  general  manager. 

Q.  Do  you  fill  that  position  with  other  companies  engaged  in 
the  transportation  field  in  New  York?  A.  Some  of  the  other 
companies,  yes,  sir. 

Q.  Name  them?  A.  Interborough  Railway  Company,  I  am 
also  vice-president  and  general  manager. 

Q.  Any  other  companies  ?  A.  That's  the  only  railway  company, 
sir. 

Q.  You  mean  the  only  company  eng-aged  in  the  transportation 
of  passengers  within  the  greater  city  of  New  York?  A.  That  is 
correct,  sir. 

Q.  The  Interborough  Rapid  Transit  Company  is  the  company 
operating  the  existing  subway  line  ?  A.  Yes,  sir,  and  the  elevated 
line. 
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Q.  The  New  York  Ixailvsfays  Company  of  whick  you  are  also 
vice-president  and  general  manager,  controls  and  operates  the  sur- 
face lines  throughout  the  boroughs  cf  Manhattan  and  the  Bronx, 
is  that  right?  A.  The  majority  of  them,  yes,  sir.  Not  all  of 
them.  We  have  nothing  whatever  to  do  with  the  Third  Avenue 
street  car  system  and  nothing  whatever  to  do  with  the  Second  Ave- 
nue system. 

Q.  With  these  exceptions,  however,  it  may  be  said  with  suffi- 
cient accuracy  that  the  New  York  Railways  Company  controls 
and  operates  the  surface  lines  in  Manhattan  and  Bronx  boroughs  ? 
A.  No.     Manhattan  but  not  the  Bronx. 

Q.  How  long  have  you  occupied  the  position  as  vice-president 
and  general  manager  with  these  companies  i  A.  With  the  sub- 
way and  elevated  for  several  years  before  the  subway  was  opened 
and  with  the  street  railways  since  January,  1912. 

Q.  Do  I  understand  from  that  that  you  were  vice-president 
and  general  manager  of  the  elevated  line  prior  to  the  opening  of 
the  present  subway  ?  A.  No,  sir.  I  was  not  vice-president  and 
general  manager  at  that  time.  I  was  first  general  superintendent 
and  then  I  was  made  general  manager  and  then  vice-president  and 
general  manager. 

Q.  And  you  had  risen  to  that  important  office  before  the  sub- 
way was  completed  and  placed  in  operation  I  A.  If  I  recall  it 
right  I  was  general  manager  of  the  elevated  before  the  subway 
was  in  operation.      I  am  not  sure  of  that,  sir. 

Q.  What  position  have  you  filled  since  the  subway  began  opera- 
tion with  the  Interborough  Rapid  Transit  Company  %  A.  I  had 
been  general  manager  and  vice-president  or  general  manager  ever 
since  it  commenced  operation. 

Q.  How  long  have  you  been  vice-president  of  the  Interborough  ? 
A.  I  should  say  about  nine  years. 

Q.  And  general  manager  for  the  same  period?  A.  General 
manager  from  the  time  the  subway  was  opened. 

Q.  Are  you  an  engineer  by  profession?  A.  I  am  a  mechanical 
engineer. 

Q.  Holding  degrees  as  such  ?     A.  No,  sir. 

Q.  A  graduate  of  a  scientific  school  ?  A.  In  a  practical  way. 
I  learned  the  trade  in  a  practical  way  and  T  followed  engineering 
over  since. 
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Q.  Weve  you  connected  with  any  of  the  financing  or  construc- 
tion companies  at  the  time  the  construction  of  the  Interborough 
was  undertaken,  I  mean  the  construction  of  the  subway  was  under- 
taken ?  A.  1^0,  sir.  That  is  to  ssij,  not  before  it  was  opened. 
I  have  been  connected  and  am  still  connected  with  what  is  known 
as  the  Subway  Construction  Company. 

Q.  Tell  me  what  that  company  is '(  A.  That  is  the  company 
that  does  construction  work,  subway  construction  work. 

Q.  Was  it  organized  for  the  purpose  of  doing  construction 
work  for  the  ISTew  York  subway?  A.  I  assume  that  it  was.  It 
was  organized  prior  to  1903.      This  fall  I  came  with  the  company. 

Q.  You  are  still  connected  with  that  company  ?  A.  I  am  vice- 
president  of  that  company  in  charge  of  construction. 

Q.  Who  is  the  president  of  that  company?  A.  Mr.  Theodore 
P.  Shonts. 

Q.  What  is  its  capital  ?     A.  I  don't  know,  sir. 

Q.  Do  you  know  the  names  of  its  directors  ?  A.  No,  sir.  I 
don't  know  its  directors.     I  cannot  name  all  of  them. 

Q.  Will  you  name  those  whom  you  can  recall?  A.  I  think 
Mr.  Berwind  is  one.      I  think  Mv.  Belmont  is  another. 

Q.  You  mean  Mr.  August  Belmont?  A.  Yes.  Mr.  Andrew 
Friedman  is  another. 

Q.  He  is  dead.  A.  Yes.  I  think  Mr.  Cornelius  Vanderbilt 
is  another.      I  don't  know  the  others. 

Q.  Are  there  any  other  companies  related  to  or  affiliated  with 
the  Interborough  Company  of  which  you  are  an  officer  ?  A.  Yes, 
sir.  I  am  an  officer  if  you  consider  a  director  an  officer.  I  am 
a  director  of  the  Queens  County  Line.  I  am  a  member  of  the 
board  of  Directors  of  the  145th  Street  Crosstown  Line  and  of  the 
23d  Street  Line.  I  think  that's  all.  I  will  fill  out  a  complete 
list  and  send  it  to  the  counsel  but  I  think  that  is  all  there  is  to  it. 

Q.  Do  all  these  companies  with  which  you  are  identified  pay 
you  a  salary?     A.  ISTo,  sir. 

Q.  From  what  companies  do  you  receive  compensation?  A.  I 
receive  compensation  from  the  Interborough  Rapid  Transit  Com- 
pany, from  the  ISTew  York  Railways  Company  and  from  the  Sub- 
way Construction  Company. 

Q.  Will  you  specify  in  each  case  the  compensation  the  com- 
pany pays  you  ?     A.  Why  I  think  it  is  $6,000  from  the  Subway 
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Construction  Company.  I  don't  remember  what  the  others  are. 
Let  me  see  if  1  can  figure  it  from  what  it  should  be.  I  think  that 
is  on  the  statement  that  you  requested  of  us,  Mr.  Colby.  I  have 
no  statement  containing  that  data.  It  was  sent  to  Mr.  Morse.  I 
am  not  sure  how  it  is  divided.  I  think  it  is  $6,000  for  the  New 
York  Railways.  I  mean  $6,000  for  the  Subway  Construction 
Company,  $12,000  from  the  New  York  Railways  and  $32,000 
from  the  suliwa}'  and  elevated.  However,  the  statement  that  I 
sent  you  is  correct  because  the  statement  is  from  the  distribution 
of  the  auditor's  figures.      That  is  in  detail. 

Q.  Can  you  tell  me  approximately  how  the  $32,000  that  you 
receive  as  an  annual  salary  from  the  subway  and  Manliattan  Rail- 
way' is  projDortioned  between  the  companies  l  A.  I  think  it  is 
about  half  and  half. 

Q.  So  that  it  would  appear  that  your  annual  salary  from  these 
various  companies  aggregates  $50,000  ?     A.   That  is  correct,  sir. 

Chairman  Thompson. —  Would  you  have  time  to  take  another 
salary  from  another  railway  if  that  was  operating  in  the  city  of 
New  York  '. 

j\lr.  Hedley. —  There  would  be  no  question  but  what  I  would 
have  time  to  take  it,  Mr.  Chairman,  but  I  don't  know  of  any 
other  railway  just  now  that  is  looking  for  a  man  of  my  size  that 
wants  to  add  to  my  personal  pay  roll.  If  they  do  I  am  open  for 
something  more. 

Chairman  'J'hompson. —  Do  you  receive  any  other  compensation 
from  any  of  the  corporations  mentioned  ?  Do  you  receive  any 
other  compensation  from  any  of  the  companies  for  a  salary? 

Mr.  Hedley. —  No,  sir. 

Chairman  Thompson. —  Will  you  specify  how  your  salary  is 
received,  on  what  theory  it  is  paid  ? 

Mr.  Hedley. —  Well,  I  have  invented  a  good  many  very  valu- 
able devices  and  when  I  originate  a  new  device  I  patent,  take  out 
patents  on  it.  I  pay  for  these  patents  and  I  pay  the  attorney's 
fees  and  government  fees  out  of  my  own  pocket.  If  the  railway 
companies  that  I  am  employed  by  desire  to  use  these  patents  they 
do  so  and  I  give  them  their  right  to  do  so  without  payment  of 
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any  royalty  to  auyoiic.  Tliey  have  a  free  right  to  purchase  these 
devices  anywhere  they  can  secure  them  iu  the  open  market. 
There  have  been  cases  where  the  devices  have  proved  meritorious, 
have  added  to  the  safety  of  passengers,  to  the  incomes  of  the  op- 
erating company  and  in  some  cases  the  board  of  directors  have 
by  resolution  paid  to  me  sums  of  money. 

Q.  The  board  of  directors  of  the  companies  that  you  represent  ? 
A.  ISTo,  sir.  The  board  of  directors  of  the  companies  that  I  am 
employed  by  may  pay  me  but  none  of  the  companies  of  which  I 
am  a  member  of  the  board  of  directors.  In  other  words,  I  have  no 
voice.  It  is  entirely  voluntary  with  the  company  through  its 
board  of  directors  whether  they  pay  me  anything  or  not  for  the 
patents.      I  give  them  the  free  right  to  use  them. 

Q.  Mr.  Hedley,  you  said  something  about  the  companies  being 
able  to  purchase  these  devices  in  the  open  market  if  they  regarded 
them  as  meritorious.  What  campanies  had  you  in  mind  ?  A.  I 
mean  the  companies  I  am  employed  by,  the  Interborough  Rapid 
Transit  Company  and  the  New  York  Railways  Company. 

Q.  And  is  that  the  only  way  in  which  they  could  acquire  the 
right'  or  license  to  use  your  patent  devices  ?  A.  ISTo.  I  give  them 
the  license  to  use  and  then  if  they  want  to  buy  they  can  get  it 
wherever  they  can  get  it  the  cheapest  and  best.  I  give  them  a 
free  license  to  use  it.  They  can  have  it  manufactured  by  any 
party  they  may  like  to  have  it  manufactured  by.  I  have  nothing 
whatever  to  do  with  it. 

Q.  You  refer  to  some  resolutions  of  \arious  boards  of  directors 
authorizing  and  directing  the  payment  to  you  of  sums  of  money 
for  your  patents.  What  companies  had  you  in  mind  as  having 
taken  that  action?  A.  The  Interborough  Rapid  Transit  Com- 
pany. That  is  the  company  that  I  am  employed  by,  that  is  one  of 
them.  There  are  many  other  com]ianies  that  I  am  not  employed 
by  that  are  paying  me  royalties. 

Q.  When  did  the  board  of  directors  of  the  Interborough  Rapid 
Transit  Company  by  a  resolution  authorize  the  payment  to  you 
of  a  substantial  sum  of  money  for  your  patent?  A.  Well,  I 
wouldn't  say  that  it  was  a  substantial  suin  of  money  when  you 
consider  the  value  of  the  devices,  but  it  seems  to  me  that  this 
occurred  about  1909.      That  is  the  best  of  my  recollection. 
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Q.  \\'as  this  formal  resolution,  1  mean  tliis  formal  reeognition 
more  than  once?     A.   Yes,  sir.     It  occurred  twice. 

Q.  And  no  of tener  to  your  knowledge  ?  A.  Yes.  I  was  for- 
getting another  case,  it  was  so  far  back.  In  1903  when  I  came 
with  the  company  I  had  a  patent  that  they  thought  was  very  valu- 
able. I  told  them  they  could  put  it  on  and  they  did  put  it  on. 
They  gave  me  a  sum  of  money. 

Q.  You  are  speaking  of  the  Interborough  Eapid  Transit  Com- 
pany ?     A.  Yes,  sir. 

Q.  And  then  in  1909  they  did  it  again?  A.  Yes,  sir.  With 
another  device. 

Q.  Then  about  four  _years  ago  they  did  it  again  vs'ith  another 
device,  did  they  not  ?     A.  Yes,  sir. 

Chairman  Thompson. —  If  I  may  interrupt  a  minute.  The 
Committee  notes  the  presence  of  Senator  Simpson  of  New  York, 
one  of  the  Senators. 

By  Mr.  Colby  (continuing)  : 

Q.  Did  the  Subway  Construction  Company  ever  formally 
award  you  a  sum  of  money  for  your  patent  devices  —  in  other 
words,  with  the  exception  of  the  three  instances  you  have  men- 
tioned, was  any  such  action  ever  taken  by  any  company  with 
which  you  are  connected  officially  ?     A.   No,  sir. 

Q.  ISTo  such  action  was  taken  by  the  board  of  directors  of  the 
New  York  Railways  Company  ?     A.   No,  sir. 

Q.  Any  constituent  company?     A.   No,  sir. 

Q.  Nor  by  the  Manhattan  Elevated  Company  ?     A.  No,  sir. 

Q.   Or  its  predecessors?     A.  No. 

Q.  What  was  the  device  that  in  1912  was  the  basis  of  this 
award  that  you  have  testified  to  ?  A.  That  was  a  device  that  I 
had  been  working  on  for  about  fifteen  years.  I  was  working  on 
that  long  before  I  came  into  the  employ  of  the  company. 

Q.  I  asked  you  what  it  was  ?  A.  I  am  telling  you  exactly  so 
that  you  will  understand  it.  It  is  a  machine  that  prints  the 
records  in  the  machine  itself  and  shows  the  motorman  what  time 
he  has  coasted  in  making  a  trip  from  one  end  of  the  road  to  the 
other.  That  coasting  time  is  valuable  because  from  that  you  can 
'determine  whetlier  the  man  is  operating  economically  or  not. 
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Q.  Ill  other  words  it  registers  tlie  application  or  attachments 
of  the  electrical  power  to  the  motor,  is  that  right  ?  A.  No,  it 
registers  the  time  that  the  train  is  passing  over  the  road  when  it 
is  not  using  any  power  either  for  driving  the  train  or  for  stop- 
ping the  train.  The  device  is  on  all  the  subway  and  elevated  cars 
or  a  sufficient  number  on  each  train  so  that  it  amounts  to  a  sav- 
ing of  about  six  hundred  thousand  dollars  to  the  company. 

Q.  You  call  that  the  coasting  clock?    A.  Yes,  sir. 

Q.  You  give  prizes  to  the  motormen  for  the  best  record  ? 
A.  Yes. 

Q.  In  other  words  if  they  can  maintain  their  schedule  and 
cover  their  route  with  a  minimum  of  applied  electric  power  it  is 
considered  a  good  thing  from  the  operating  standpoint  ?  A.  Yes, 
sir.     We  recognize  that  by  payment. 

Q.  And  this  invention  called  the  coasting  clock  measures  the 
time  of  application  or  cut  off  of  power  ?    A.  Yes. 

By  Chairman  Thompson: 

Q.  You  buy  your  power  on  peak  load  basis,  do  you  not? 
A.  We  don't  buy  any  power. 

Q.   You  use  your  own  power  ?     A.  Yes,  sir. 

Q.  And  you  produce  it  by  a  steam  plant  ?    A.  Yes. 

Q.  Do  you  have  the  same  annoyance  with  peak  load  that  other 
producers  of  power  have  ?     A.  We  do  not  have  that  trouble. 

Q.  It  don't  bother  you  as  to  how  much  of  a  peak  you  might 
have  ?  A.  It  would  but  we  have  sufficient  surplus  power  all  the 
time  to  take  care  of  that. 

Q.  The  question  of  peak  load  don't  interfere  with  your  power  ? 
A.  It  does  not  because  we  furnish  enough  generating  units  in  the 
power  plant  to  take  care  of  that.  The  question  of  peak  is  taken 
care  of  on  our  cars  in  the  subway  in  one  way  and  the  elevated  in 
another  way. 

Q.  Well  the  best  use  of  power  is  to  keep  an  average  load  just 
as  near  an  average  load  per  day  as  you  can?  A.  Yes,  sir, 
certainly. 

Mr.   Colby   (continuing)  : 

Q.  You  patented  the  coasting  clock  device?  A.  I  did,  sir.  I 
have  worked  on  it  for  a  number  of  years.  I  took  in  our  Mr. 
Doyle,  our  superintendent  of  car  equipments. 


36  IxvESTiGATiox  OF  PrBLic  Seevice  Commissions 

Q.  The  patent  is  taken  in  your  name  ^  A.  Yes,  sir.  In  the 
name  of  myself  and  Doyle. 

Q.  I  direct  your  mind  to  the  action  taken  by  the  board  of 
directors  in  1912  in  relation  to  this  subject.  What  amount  of 
of  money  did  they  pay  you?  A.  They  paid  me  $7.50  per  clock 
per  year ;  half  of  it  to  Mr.  Doyle  and  half  of  it  to  me. 

Q.  That  was  the  only  payment  authorized  by  the  board  with 
reference  to  this  invention  ?    A.  That's  all. 

Q.  How  many  of  these  clocks  are  now  installed  or  in  use  by 
the  Interborough  Rapid  Transit  Company  or  the  New  York  Rail- 
ways Company  ?  A.  Well  on  the  subway  there  is  about  four  hun- 
dred, I  think,  somewhere  around  there,  and  I  have  eight  or  nine 
hundred  on  the  elevated.  I  can't  give  you  the  correct  aggregate 
figures. 

Q.  I  wish  j'ou  would  put  yourself  in  position  to  do  that.  Who 
manufactures  the  coasting  clock?  A.  The  clock  part,  which  is  a 
mechanical  part,  is  made  by  the  Time  Register  Company,  Endi- 
eott,  ~N.  Y.  I  think  that  was  the  name  of  the  concern.  They 
make  the  clock  part  and  the  General  Electric  Company  or  the 
Westinghouse  Company  have  both  made  portions  of  the  electrical 
parts.  Y'^ou  see  this  device  is  partly  electrical  and  partly 
mechanical. 

Q.  From  whom  does  the  Interborough  Rapid  Transit  Company 
buy  the  clocks  completed  ?  A.  The  Interborough  has  always 
bought  these  clocks  direct  from  the  manufacturers. 

Q.  From  the  Time  Register  Company  or  its  successor?  A.  Yes. 

Q.  To  your  best  recollection  there  are  about  thirteen  or  four- 
teen hundred  now  in  use  ?     A.   Yes. 

Q.  And  you  and  Mr.  J.  S.  Doyle,  the  superintendent  of  car 
equipments,  also  an  official  or  employee  of  the  company,  are  re- 
ceiving $7.50  per  annum  for  each  clock?  A.  Yes,  $7.50  between 
us. 

Q.  Dividing  it  equally?    A.  Yes. 

Q.  That  is  one  of  the  three  devices  that  you  refer  to  in  your 
former  testimony?     A.   That  is  so. 

Q.  What  was  the  particular  device  which  in  1909  was  the 
basis  of  some  special  compensation  from  the  company?  A.  That 
was  known  as  the  anti-climbing  device.  It  is  a  device  that  goes 
on  the  end  of  tlic  cars,  either  fixed  or  bolted  on  the  end  or  made 
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a  part  of  the  car  construction  to  prevent  cars  from  telescoping 
in  a  collision.  It  is  a  device  that  is  made  with  rolled  steel.  When 
[  iirst  got  it  out  1  patented  it  myself.  That's  owned  by  me 
solely.  I  paid  -my  counsel  fees,  paid  the  Washington  fees  and 
sent  some  $2,700,  I  think  it  was,  to  the  steel  company  for  making 
np  a  special  set  of  rolls,  all  of  which  I  personally  paid  for.  The 
company  studied  it  with  its  engineer  and  immediately  after  it 
was  pnt  on  the  market  it  was  taken  up  hy  a  great  many  railroads. 
T'here  are  a  great  many  railroads  using  it  today.  The  Inter- 
borough  Rapid  Transit  'Company  adopted  it  on  both  its  subway 
and  elevated  cars.  It  has  in  a  great  many  cases  saved  human 
life  and  property  for  the  Interborough  Rapid  Transit  Company 
and  elsewhere.  The  Interborough  Rapid  Transit  Company 
directors  apparently  recognized  that  and  they  passed  a  resolu- 
tion, as  I  said  I  believe  it  was  in  1912,  to  pay  me  a  sum  of  money 
for  every  car  on  which  this  device  was  attached  and  they  have 
been  doing  so  ever  since.     That  action  was  taken  in  1912. 

Q.  You  say  they  have  been  paying  you  that  ever  since  this 
action  was  taken  in  1912  ?  A.I  think  so.  The  record  will  show. 
I  can  furnish  you  with  a  complete  record  showing  all  these  facts. 

Q.  I  shall  ask  you  to  exhibit  to  me  the  resolution  or  resolu- 
tions authorizing  that  action.  When  did  you  patent  the  anti- 
climbing  device  ?  A.  I  think  it  was  about  a  year  or  so  before  the 
board  of  directors  passed  this  resolution  that  I  am  telling  you 
about. 

Q.  Approximately  in  1911  ?    A.  Yes. 

Q.  As  I  understand  this  anti-climbing  device  it  consists  of  a 
sort  of  protection  to  the  end  of  the  ear  platform  ?    A.  Yes. 

Q.  It  is  a  sort  of  preventative  in  the  event  of  collision  or  ac- 
cident arising  from  any  source?     A.  Yes. 

Q.  To  prevent  telescoping?    A.  Yes. 

Q.  Was  this  idea  suggested  to  you  by  the  experience  of  the 
Manhattan  Elevated  or  the  subway,  which  you  had  observed  ? 
A.   It  grew  out  of  thirty  years'  experience. 

Q.  When  did  you  begin  the  work  of  this  anti-climbing  device? 
A.  Oh  I  have  seen  the  necessity  for  it  for  a  great  many  years, 
twenty-eight  or  thirty  years.  I  saw  the  necessity  of  it  for  all  that 
time  and  T  should  say  that  it  was  perhaps  two  or  three  years  be- 
fore I  patented  it  that  — 
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Q.  I  think  I  understand  the  situation  perfectly,  Mr.  Hedley. 
Now  I  want  to  ask  you  what  do  the  companies  by  whom  you  are 
employed  pay  you  by  way  o£  additional  compensation  for  these 
devices 't  K.  Well  I  wouldn't  say  by  way  of  additional  compensa- 
tion.    They  pay  mc  $10  for  each  car  it  is  put  on. 

Q.   The  Interborough  Eapid  Transit  Company  ?    A.  Yes. 

Q.  The  Manhattan  Elevated  Company?  A.  Yes,  sir.  That's 
the  same.  The  Interborough  Eapid  Transit  Company  operates 
the  Manhattan  Elevated. 

Q.  These  inventions  you  own  exclusively  ?     A.  Yes. 

Q.   The  patents  are  in  your  name  i     A.   Yes. 

Q.  How  many  cars  are  equipped  with  this  anti-climbing  de- 
vice on  the  subway  ?     A.   All  of  them,  sir. 

Q.  How  many  ?     A.  About  twelve  hundred. 

Q.  That  is  the  total  number  of  cars  now  operated  down  in  the 
subway 't  A.  Yes.  We  are  operating  about  twelve  hundred.  I 
can  give  you  the  cori-ect  figures  on  this. 

Q.  Well  this  will  do.  How  many  on  the  elevated  lines?  A. 
About  sixteen  hundred  on  the  elevated  lines. 

Q.  That  makes  in  all  twenty-eight  hundred  ?  A.  That's  about 
right,  sir. 

Q.  And  you  receive  $10  a  car  from  these  cars  per  annum  ? 
A.  No,  $10  a  car  for  a  total.  They  put  these  on  all  the  cars  and 
pay  me  $10  a  car  and  they  have  access  to  it  for  all  times. 

Q.  When  did  that  arrangement  begin?     A.  About  1912. 

Q.  And  since  then  you  have  received  approximately  $30,000 
for  that?  A.  Yes,  that  is  from  these  companies  that  I  am  em- 
ployed by.  There  are  thousands  of  cars  using  it  on  other 
companies. 

Q.  Did  you  receive  the  same  price  from  other  companies? 
A.  Some  of  them  I  got  more.  If  I  can  get  more  I  make  them  pay 
more. 

Q.  How  many  companies  use  this  anti-climbing  device?  A.  T 
should  say  thirty  or  forty. 

Q.  Steam  railroads?  A.  Steam  railroads  with  the  electrical 
equipment,  yes,  sir. 

Q.  They  are  scattered  throughout  the  country?  A.  Yes,  sir, 
throughout  the  world. 
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Q.  How  maiiy  companies  pay  you  more  than  $10  per  car  for 
the  use  of  this  device?    A.  Not  very  many. 

Q.  That's  just  a  little  incomplete  as  an  answer.  Can  you  ap- 
proximately tell  me  ?  A.  There  was  one  company  that  I  have  in 
mind  that  paid  me  more. 

Q.  Did  this  company  pay  more  than  $10  per  car?     A.   Yes. 

Q.  How  many  companies  pay  less  than  $10.  A.  Quite  a  lot, 
quite  a  lot,  of  course,  pay  me  less  than  $10  per  car  now. 

Q.  What  is  the  lowest  price  that  any  company  has  paid  you  for 
this  device  ?    A.  The  lowest  price  that  I  remember  is  $5. 

Q.  How  many  of  the  companies  have  paid  you  that  ?  A.  Some 
of  them  have  paid  more  than  that.  When  the  demands  have  been 
made  direct  to  me  they  have  paid  no  less  than  $10.  When  the 
demands  are  made  to  the  Railway  Improvement  Company,  that  I 
used  to  be  a  stockholder  in  and  in  which  I  no  longer  have  connec- 
tion therewith,  the  Railway  Improvement  Company  have  the  right 
to  sell  these  anti-climbers  to  anyone  other  than  the  companies  that 
I  am  employed  by.  Then  they  make  their  own  deal  with  the  out- 
side railway  companies  as  to  what  royalty  they  get  but  under  no 
circumstances  can  they  make  a  deal  with  any  railway  that  vsdll  be 
made  less  than  $5  a  car. 

Q.  And  if  they  deal  directly  with  you  and  you  are  an  officer  of 
the  company  they  have  got  to  pay  you  $10  per  car  ?  A.  That  was 
made  in  1912  and  I  recall  it  and  a  resolution  was  passed  at  that 
time,  this  award  of  $10  per  car.     In  fact  I  think  it's  worth  more. 

Q.  How  many  companies  buy  the  right  to  use  this  device  di- 
rectly from  you?  A.  None  of  them.  I  don't  give  them, —  (In- 
terruption by  Mr.  Colby). 

Q.  The  companies  that  do  not  use  this  device  are  whom? 
A.  The  Interborough  and  the  New  York  Railways  Company.  The 
New  York  Railways  Company  have  not  used  any  of  the  devices. 
They  are  not  necessary  on  a  street  car. 

Q.  In  other  words  the  subway  and  elevated  companies  are  the 
only  ones  that  use  this  device,  deal  with  the  Improvement  Com- 
pany?   A.  That's  correct. 

Q.  And  the  Railway  Improvement  Company  sell  this  device  at 
varying  figures,  the  only  restrictions  therein  being  that  they  must 
pay  you  $5  per  ear  for  this  device?  A.  I  think  that's  the  way 
the  agreement  roads. 
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Q.  That  is  a  written  agreement,  is  it  not  ?    A.  I  think  it  is. 

Q.  I  don't  want  to  ask  you  any  question  that  is  stray  of  the 
boundaries  of  direct  relevancy  to  this  inquiry,  Mr.  Hedley,  but  it 
appears  that  there  is  only  one  company  that  pays  more  for  the 
privilege  of  using  this  device  than  does  the  Interborough  Rapid 
Transit  Company  in  which  you  are  an  officer,  that  all  with  the  ex- 
ception of  that  one  company  and  the  Interborough  Eapid  Transit 
Company  deal  with  the  Railways  Improvement  Company  on  ap- 
parently easier  terms  than  either  the  Interborough  or  the  elevated 
deal  with  you  for  this  device.  It  seems  to  me  that  I  should  there- 
fore ask  to  have  you  name  the  companies, —  (interruption  by 
witness).  A.  Well  the  statement  that  you  have  made  is  not  en- 
tirely true.  I  would  like  you  to  understand  that  I  am  perfectly 
willing  to  tell  you  everything.  I  have  nothing  to  conceal.  I  have 
got  a  clear  conscience  and  I  will  tell  you  everything  you  want  to 
know.  Why  the  Hudson  and  Manhattan,  the  McAdoo  tunnel,  the 
Pennsylvania  railroad  are  people  paying  $10  per  car.  They  pay 
$10  per  car  to  me. 

Chairman  Thompson. —  You  said  one  compau)-  paid  .you  more 
than  $10.  A.  I  think  it  was  the  Southern  Pacific,  and  Electric 
Apparatus.     I  am  not  sure  but  I  think  they  paid  $15. 

Q.  How  many  cars  have  they  ?  A.  I  haven't  the  slightest  idea, 
several  hundred  I  believe. 

Mr.  Colby  (resuming)  : 

Q.  How  does  the  Interborough  pay  you  on  this  device,  from 
month  to  month  as  new  cars  are  equipped  with  it?  A.  As  new 
cars  are  equipped  they  send  me  a  check  and  voucher  at  the  rate  of 
$10  per  car. 

Q.  What  did  you  receive  last  niontli  on  this  account  ?  A.  Oh, 
we  have  got  some  new  cars  coming  iu.  I  think  I  got  eight  or  nine 
hundred  dollars. 

Q.  What  did  you  receive  last  year  on  this  account  ?  A.  Oh,  I 
don't  know. 

Q.  Can  you  give  us  that  amount  approximately?  A.  No,  I 
don't  think  I  can. 

Q.  Have  you  any  workshop?    A.  What  do  you  mean? 
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Q.  Well,  where  do  yon  do  your  work  upon  these  measurements 
of  your  devices  or  where  is  your  workshop  for  the  purpose  of  per- 
fecting these  various  devices  that  you  have  spoken  of  'i  A.  No,  I 
have  no  workshop  outside  the  workshop  I  have  in  my  own  house. 

Q.  How  extensive  is  that  workshop  ?  A.  I  have  got  about  every- 
thing there  that  I  know  of.  I  haven't  used  it  very  much  of  late. 
I  have  any  amount  of  tools,  as  far  as  bench  tools  are  concerned. 

Q.  Have  you  a  private  dwelling  in  the  city,  Mr.  Hedley  * 
A.  jSTo,  sir. 

Q.  Where  do  you  live  ?    A.  In  Yonkers. 

Q.  You  live  in  a  house  there  ?    A.  Yes. 

Q.  And  it  is  in  that  house  where  this  workshop  is  ?  A.  No.  It 
used  to  be  in  that  house  but  I  have  moved  it  out  in  the  country 
house. 

Q.  What  was  the  other  device  that  you  sold  to  the  Interborough 
Rapid  Transit  Company,  which  you  licensed  the  Interborough 
Rapid  Transit  Company  to  use  ?  A.  That  is  the  third  rail  clean- 
ing device. 

Q.  Will  you  explain  that  to  us  briefly  ?  A.  That  is  a  device  for 
sweeping  the  snow  or  sleet  off  the  third  rail  when  there  is  a  snow 
or  sleet  storm.  That's  known  as  the  Hedley  Third  Rail  Scraper. 
I  patented  that  before  I  came  in  the  employ  the  last  time  of  these 
companies.  I  was  then  employed  in  Chicago.  The  first  year  I 
came  down  here  they  had  a  lot  of  trouble  with  a  sleet  and  snow 
storm.  Perhaps  you  remember  they  didn't  run  these  cars  for  a 
while. 

By  Chairman  Thompson: 

Q.  On  the  subwa}-  ?    A.  On  the  elevated. 

By  Mr.  Colby: 

Q.  The  devices  were  installed  on  all  the  elevated  cars  ?  A.  They 
were  purchased  in  the  open  market,  in  fact  most  of  them  were 
manufactured  in  shops  in  — 

Chairman  Thompson. —  You  mean  in  the  Manhattan  Elevated 
shops  ? 

Mr.  Hedley. —  Yes. 

■Chairman  Thompson. —  And  in  the  Interborough  shops? 
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Mr.  Hedley. —  In  tlie  Mauliattaii  shops  at  that  time.  They  were 
applied  to  the  Manhattan  cars  and  the  company  had  the  free  right 
to  use  it  and  do  use  it  now  without  payment  of  royalty.  They  had 
however  recognized  the  value  of  it  and  they  paid  me  a  sum  of 
money  for  the  patent. 

Chairman  Thompson. —  How  much  ? 

Mr.  Hedley. —  Five  thousand  dollars  if  I  recall  it. 

Chairman  Thompson. —  For  all  your  rights? 

Mr.  Hedley. —  Yes. 

Chairman  Thompson. —  And  that  was  for  permanent  use? 

Mr.  Hedley. —  Yes. 

'Chairman  Thompson. —  That  is  sort  of  a  whisk  broom  ? 

Mr.  Hedley. —  No,  it  has  no  bristles  on  it  whatever.  It's  reaUy 
a  steel  scraper. 

By  Mr.  Colby: 

'Q.  What  other  devices,  if  any,  have  you  patented  and  disposed 
of  to  the  companies  by  whom  yoii  are  employed  ?  A.  I  have 
patented  a  great  many  other  things  that  the  company  is  using 
and  in  all  these  things  I  always  paid  my  personal  patent  attor- 
ney's fees  and  my  Washington  fees  and  all  money  connected  with 
the  matter  I  paid  personally.  I  have  done  that  in  a  great  many 
cases,  for  the  Interborough  Rapid  Transit  Company  are  using 
these  devices  for  which  I  have  not  received  and  may  not  receive 
any  compensation  therefor.  I  liaven't  even  got  my  money  yet 
for  that  that  T  paid  in. 

Chairman  Thompson. —  How  much  does  it  cost  to  get  out  a 
patent  ? 

Mr.  Hedley. —  It  costs  anywhere  from  $75  to  $5,000. 

Chairman  Thompson. —  Have  you  got  any  patents  that  cost  you 
$5,000? 

Mr.  Hedley. —  1  can't  recall  any  just  now. 
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Chaii-man  Thompson. — ^Ilave  you  got  any  that  cost  over  $200? 

!&.  Hedley. —  Oh,  yes. 

Chairman  Thompson. —  Got  any  that  cost  over  $500? 

Mr.  Hedley. — ^  Yes. 

Chairman  Thompson. —  How  many?  Well,  generally  they 
cost  between  $100  and  $200  as  a  rule,  don't  they? 

Mr.  Hedley. —  I  think  that  is  the  proper  price. 

By  Mr.  Colby: 

Q.  Will  you  enumerate  briefly  the  devices  that  you  obtained  and 
which  are  used  by  the  Interborough  Eapid  Transit  Company  on 
the  subway  or  the  elevated  line  ?  A.  I  obtained  the  railroad  truck 
which  is  used  very  largely  on  the  Interborough  Rapid  Transit 
Company  and  on  many  other  companies,  for  which  the  Inter- 
borough Company  has  paid  no  royalty.  I  patented  a  number  of 
things  in  connection  with  low  level  and  double  deck  cars.  I 
patented  a  device  for  interlocking  the  car  doors  with  the 
controller. 

Q.  Was  that  called  the  Hedley  door  ?     A.  IS^o. 

Q.  You  don't  mean  the  door  at  the  side  of  the  car  that  is  opened 
or  which  is  opened  by  the  g-uard  of  the  platform  ?  A.  I  mean  the 
center  side  door.  It  is  a  device  for  locking  the  center  side  door 
so  that  it  cannot  be  opened  by  the  g-uard  when  the  steps  are  down. 

Q.  Not  for  opening  or  shutting  it,  but  for  locking  it?  A.  ISTo, 
not  for  opening  or  shutting  it.  I  patented  a  device  for  regulating 
the  ventilation  of  the  car  that  was  graduated  according  to  the  num- 
ber of  people  that  there  were  in  the  car.  If  there  were  more  peo- 
ple, more  air,  less  people  and  of  course  less  air. 

Chairman  Thompson. —  It  is  a  safeguard  against  too  much  ven- 
tilation ? 

Mr.  Hedley. —  No,  I  would  not  say  so.  It  is  a  safeguard 
against  getting  too  much  ventilation,  and  retaining  as  much  venti- 
lation as  is  necessary  without  regard  as  to  whether  the  car  is 
crowded  or  not.  That  was  the  idea  of  the  device.  I  patented 
another  device  that  regulates  braking  efficiency  on  the  car  with  a 
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view  1 0  maintaining  tlie  maximum  braking  efficiency  that  you  can 
have  on  any  car  whether  it  is  loaded  or  empty. 

By  Mr.  Colby: 

Q.  In  simple  terms  that  is  a  device  for  maintaining  the 
efficiency  o£  the  brakes  on  the  car,  isn't  it  ?    A.  Yes,  sir. 

Q.  In  other  words  a  more  simple  braking  system  ?  A.  No.  I 
wouldn't  call  it  a  simple  braking'  system. 

Q.  Well,  what  does  it  do  ?  What  is  it  ?  A.  I  think  I  would 
describe  it  to  you  in  simple  language  in  this  way.  If  you  get  a  hun- 
dred thousand  pound  car,  the  foundation  brake  on  that  car  has  got 
to  be  arranged  so  that  you  will  use  about  ninety  to  ninety-five  per 
cent  of  the  correct  load  of  the  car  for  breaking  purposes  and  now  if 
the  load  of  one  hundred  thousand  pounds  is  stopped  in  that  car 
then  your  braking  efficiency  is  immediately  gone  down  to  about 
half  or  about  forty-five  per  cent.  This  device  is  supposed  to  be 
applied  to  a  car  with  a  hundred  thousand  pounds  capacity  if  you 
please  and  then  if  it  is  loaded  with  a  hundred  thousand  pounds 
more  that  you  will  have  the  same  ninety-five  per  cent  braking 
efficiency  on  the  two  hundred  thousand  pounds. 

Q.  Now,  what  is  the  device  ?  Have  you  investigated  to  accom- 
plish these  desirable  results?  A.  That's  described  very  fully  in 
the  patent  of  which  I  can  give  you  a  copy. 

Q.  Would  you  give  me  a  simple  st.atemeiit  of  the  nature  of  the 
mechanism?  A.  Well,  this  is  to  increase  the  pressure.  You  see, 
under  this  device  the  brakes  may  project  so  that  it  is  pressed 
down  to  one  inch  and  you  get  more  air;  if  it  comes  down  to  two 
inches  of  course  you  get  more  still. 

Q.  What  is  that  done  for,  to  save  air?  A.  That's  to  increase  the 
pressure. 

Q.  That's  applicable  to  any  railroad  company  in  the  country? 
A.  That's  done  so  that  if  you  have  a  train  of  empty  cars  and  yon 
are  running  along  at  forty  miles  an  houi',  you  can  stop  in  a  thou- 
sand feet  while  that  same  train  if  it  were  loaded,  instead  of  stop- 
ping in  a  thousand  feet  you  would  run  about  fifteen  hundred  feet. 

Q.  Will  you  please  continue  your  enumeration  of  these  different 
devices  that  you  have  patented  ?  A.  When  I  say  a  great  many  of 
these  things  were  patented  T  mean  they  were  patented  between 
Mr.  Doyle,  our  superintendent  of  car  equipments,  and  myself. 
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Q.  You  might  distinguish  just  which  ones  you  patented  yourself 
and  the  ones  that  were  patented  jointly  between  you  and  Mr. 
Doyle  ?  A.  The  trucks  that  I  mentioned  is  entirely  mine  and  the 
anti-climber  is  entirely  mine.  The  others  have  all  been  joint  pat- 
ents. We  had  a  patent  on  a  low  level  car,  several  patents  on  that. 
There  is  a  patent  on  double  deck  cars.  There  is  a  patent  on  an 
electric  contact  shoe.  That  is  on  all  of  the  subway  cars  and  the 
chances  are  it  is  going  on  all  the  elevated  cars  too.  It  looks  as 
though  we  would  have  to  put  that  on.  If  he  didn't  have  we 
would  have  to  move  the  trolley  rail.  To  move  the  trolley  rail 
would  cost  about  six  hundred  thousand  dollars. 

Q.  How  much  did  you  get  for  the  patent?  A.  The  patent  up 
to  date  cost  me  about  $200  of  my  own  money  and  I  have  never 
had  anything  back  yet.  I  paid  for  the  securing  of  the  patent, 
counsel  fees,  and  so  forth.  The  company  uses  it  and  have  never 
paid  a  dollar  for  it.  Then  there  is  the  straphanger  that  I  have 
seen  lef erred  to  in  the  papers. 

Q.  I  have  sometimes  heard  that  term  myself. 

Chairman  Thompson. —  That  is  the  thing  that  is  most  in  use 
by  the  citizens  of  New  York,  isn't  it  ? 

Mr.  Hedley. —  I  hope  it  will  continue  to  be  used  because  if  it 
isn't,  the  city  of  New  York  and  the  Int«rborough  Rapid  Transit 
Company  both  may  go  into  the  hands  of  a  receiver. 

Q.  I  really  like  to  hang  on  to  a  strap  because  I  feel  that  for  the 
time  at  least  I  am  bringing  about  a  dividend  for  the  company? 
A.  That  listens  very  satisfactorily.  But  getting  back  to  this  mat- 
ter of  the  strap  that  you  refer  to,  the  company  has  been  permitted 
to  use  it  and  never  paid  a  penny  for  it. 

Chairman  Thompson. —  And  you  paid  out  about  $200. 

Mr.  Hedley. —  Yes.     I  don't  know,  it  may  have  been  less. 

Chairman  Thompson. —  Well,  a  patent  runs  anywheres  from 
$100  up? 

Mr.  Hedley. —  Well,  I  suppose  it  does 

Q.  Will  you  continue  your  enumerations  ?  A.  That's  about  all 
I  think  of.  There  may  be  a  lot  of  othei-s.  I  cannot  think  of  them 
now  but  I  will  be  glad  to  give  you  a  list  of  them. 
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Q.  I  wish  you  would  give  me  a  complete  statement  of  the 
patents.  That  is,  I  would  like  a  statement  of  the  devices  patented 
by  yourself  individually  or  jointly  with  Mr.  Doyle. 

Chaimian  Thompson. —  Or  jointly  with  anybody  fise. 

Mr.  Hedley. —  I  will  give  you  a  complete  list. 

Q.  Can  you  let  me  have  this  at  2  o'clock?  A.  I  don't  know. 
I  think  I  can.     I  will  try. 

Q.  Were  these  devices  that  you  have  enumerated  all  developed 
and  completed  within  the  last  few  years  ?  A.  ISTo,  sir.  They  have 
been  developed  for  the  last  twenty  years. 

Q.  Is  that  true  of  all  these  devices  ?  A.  Oh,  no,  some  of  tliem 
are  very  new.     Some  of  the  patents  are  pending  yet. 

Q.  Will  you  mention  any  patent,  the  period  of  whose  develop- 
ment and  perfection  antedates  your  connection  with  the  Inter- 
borough  Rapid  Transit  Company  ?  A.  Oh,  yes.  The  car  truck 
did.    There's  another  thing  there  also.    I  patented  a  cylinder  cock. 

Q.  Now  with  the  exception  of  the  car  trucks  were  there  any 
patents  that  antedate  your  connection  with  the  Interborough  Rail- 
way Company  ?  A.  ISTo,  except  the  third  rail  cleaner,  that's  the 
sleet  scraper.     I  think  that's  all. 

Q.  The  rest  you  have  worked  uprn  and  developed  and  perfected 
while  you  have  been  in  the  employment  of  the  Interborough  Rapid 
Transit  Company  ?    A.  That's  correct. 

Q.  Some  of  these  experiments  involved  a  number  of  failures, 
did  they  not  ?     A.  ISTo.     Any  that  we  are  using  proved  successful. 

Q.  I  mean  that  in  perfecting  these  devices  to  a  usable  degree 
of  perfection  j'ou  have  been  obliged  to  discard  some  complet.ed 
devices  as  imperfect.  In  other  words  there  has  been  considerable 
use  of  material  and  waste  of  material  in  perfecting  them  to  the 
point  where  tliey  could  be  used.  A.  TSTo,  sir,  I  wouldn't  say  that. 
There  has  been  some  work  of  course  that  would  be  partially 
completed  and  when  we  got  there  perhaps  there  wa5  something 
lacking  and  we  would  change  it. 

Q.  Whom  do  you  mean  by  we  ?  A.  Why  myself  and  Mr.  Doyle 
or  anyone  in  the  engineering  department  associated  with  the 
Railway  Company. 

Q.  It  would  be  very  extraordinary  for  investors  to  carry  into 
certain  and  practical  form  any  idea  that  has  occurred  to  them. 
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would  it  not  ?  A.  It  caunot  be  done.  They  have  an  instance  of 
that  at  14th  street.  We  are  spending  a  lot  of  money  on  that  and 
we  find  it  necessary  to  make  a  great  many  changes.  W&  have  made 
a  great  many  changes.  It  isn't  completed  in  a  satisfactory  form 
yet.  Of  course  the  company  is  doing  that,  doing  it,  because  we 
want  to  save  the  lives  of  the  people.  We  want  to  make  it  safe 
at  that  point.  I  have  paid  for  all  these  patents.  I  own  them 
myself  and  JMr.  JJoyle  together  and  the  company  will  use  it  with- 
out payment  of  any  money  to  us. 

Q.  'J'hat  the  company  is  paying  for  the  mechanical  and  prac- 
tical work  of  developing  and  perfecting  your  patents?  A.  Yes. 
Q.  Well,  isn't  that  the  real  cost  of  the  patenti  i?  A.  ISTo.  Some- 
times it  is  and  sometimes  it  is  not.  In  a  number  of  these  instances 
I  don't  suppose  the  company  spent  anything.  I  aon't  believe 
they  spent  a  cent. 

Q.  IIow  many  double  deck  cars  have  you  built  ?    A.  Only  one. 
Q.  IIow  many  have  you  completed,  or  partially  completed? 
A.  Nothing  but  the  one,  sir.     We  built  a  model  car  in  the  ear 
house. 

Q.  You  mean  the  Interborough  Rapid  Transit  Company?  A. 
No,  sir,  the  New  York  Railways. 

Q.  The  patent  is  in  the  name  of  yourself  and  Kr.  Doyle? 
A.  Yes. 

Q.  How  many  shops  has  the  Interborough  Rapid  Trajisit 
Company?  A.  We  have  shops  at  99th  street  and  Third  avenue. 
We  have  got  shops  at  148th  street  and  Lenox  avenue,  129th  street 
and  Third  avenue,  that  is  between  Second  and  Third  avenues. 
They  are  the  principal  shops.  We  have  many  other  smaller 
places. 

Q.  That  is  where  the  experiments  are  made  on  these  patents? 
A.  When  we  have  anything  new  to  make  we  would  make  it  at 
148th  street  or  at  99th  street,  one  of  these  two  shops. 

Q.  How  long  have  you  been  in  receipt  of  $50,000  per  annum 
from  the  traction  companies?  A.  Oh,  it's  less  than  a  year.  I 
think  it's  about  eight  months. 

Q.  What  was  your  salary  prior  to  that?  A.  My  salary  was 
$40,000.    It  isn't  enough  either. 

Q.  You  are  entitled  to  receive  more  salary  ?  A.  I  feel  that  I 
am,  yes,  sir. 
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Q.  Have  you  taken  it  up  with  the  board?  A.  No,  sir.  I 
wouldn't  ask  for  it. 

Q.  What  is  the  total  revenue  you  derive  from  the  Tnterborough 
Rapid  Transit  Company,  the  Manlip.ttan  Railway  Company,  the 
Subway  Construction  Company  and  all  these  companies  with 
which  you  are  connected  ?  A.  I  have  told  you  all  of  it  outside  of 
the  securities. 

Q.  I  don't  refer  to  the  securities.  You  have  mentioned  a  salary 
of  $50,000  and  you  mentioned  the  income  from  the  patent  devices 
amounting  to  a  certain  amount  ?  A.  Well,  I  have  given  you  the 
amount  of  my  salary. 

Q.  Well,  now  how  much  do  you  receive  from  the  coasting  clock  ? 
A.  Well,  at  $7.50  a  machine. 

Chainnan  Thompson. —  That's  Kpproximately  $9,750,  that's 
about  $5,000  apiece  for  Mr.  Hedley  and  Mr.  Doyle. 

Q.  Well,  there  are  other  devices  which  produce  you  an  income  ? 
A.  Yes,  I  have  already  stated  them. 

Chairman  Thompson. —  How  much  do  you  get  out  of  the  strap- 
hanger device? 

Mr.  Hedley. —  IsTot  a  cent.     Not  from  the  Interboj-ough. 

By  Chairman  Thompson : 

Q.  Do  you  get  any  income  from  any  corporation  ?  A.  I  don't 
think  I  have  ever  had  anything  out  of  that. 

Q.  You  have  arrangements  by  which  you  do  get  an  income? 
A.  By  which  I  will.     I  haven't  any  now. 

By  Mr.  Colby: 

Q.  You  were  president  of  the  Railway  Improvement  Com- 
pany for  a  number  of  years  ?  A.  Yes,  sir.  I  caused  the  Railway 
Improvement  Company  to  be  organized.  I  organized  it  for  the 
purpose  of  having  a  company  that  would  sell  the  device  that  I  was 
interested  in  and  only  to  the  railway  companies,  outside  of  the 
railway  companies  that  I  was  employed  by.  I  retained  the 
presidency  of  that  company  all  the  while  I  was  connected  with  it, 
and  the  reason  I  did  that  was  that  I  insisted  that  the  companies 
that  I  was  employed  by  could  not  purchase  a  penny's  worth  of 
materia]  from  the  Railway  Improvement  Company.  I  was  presi- 
dent of  that  company  up  to  February  of  last  year,  and  the  Railway 
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Company  that  I  was  employed  by  never  did  buy  a  penny's  worth 
from  the  Railway  Improvement  Company. 

Q.  Did  not  the  Railway  Improvement  Company  deal  in  mate- 
rials and  economical  devices  ?  A.  They  did,  sir,  but  I  wanted 
to  have  my  record  absolutely  clear. 

■Q.  Even  if  the  company,  of  which  you  are  or  were  an  officer, 
was  thereby  deprived  of  obtaining  material  contracts?  A.  They 
never  did  that  while  I  was  connected  with  that  company.  I  had 
given  instructions  that  they  were  not  even  to  quote  the  Intei'- 
borough  Rapid  Transit  Company  on  anything,  and  they  didn't. 
As  far  as  these  devices  are  concerned,  they  could  buy  these  from 
the  manufacturer  out  in  the  open  market,  and  do  it  today. 

Q.  How  does  it  come  that  Mr.  Doyle,  also  an  employee  of  the 
Interborough  Rapid  Transit  Company,  was  the  treasurer  of  this 
Railway  Improvement  Company?  A.  Because  he  owned  the 
same  amount  of  stock  as  I  did  in  that  company.  He  had  the 
same  amount  of  stock  as  I  did,  and  I  wanted  him  to  know  of  the 
position  that  I  was  taking,  that  I  did  not  believe  it  proper  for  him 
to  be  interested  in  any  ofEcer  in  a  supply  company. 

Q.  Is  not  Mr.  Doyle  the  purchasing  agent  of  the  Interborough 
Rapid  Transit  Company?    A.   No. 

Q.  Is  he  interested  in  the  matter  of  the  purchasing?  A.  ISTo, 
sir.  He  is  the  superintendent  of  car  equipment  of  the  Inter- 
borough Rapid  Transit  Company. 

Q.  In  other  words,  the  position  very  closely  related  to  the 
character  of  merchandise  that  the  Railway  Improvement  Company 
was  engaged  in  promoting  ?  Is  that  not  correct  ?  A.  Mr.  Doyle 
makes  out  requisitions  for  materials. 

Q.  What  I  mean  is  this :  You  were  dealing  in  railway  equip- 
ment ?    A.  No,  not  in  the  broad  sense. 

Q.  I  mean  in  the  true  sense  you  were  dealing  with  devices  that 
was  a  part  of  the  equipment  of  the  railway?  A.  Substantially, 
yes,  sir. 

Q.  Mr.  Doyle  is  the  superintendent  of  car  equipment  of  the 
Interborough  Rapid  Transit  Company?    A.  Yes. 

Q.  How  much  stock  does  he  own  in  the  Railway  Improvement 
Company?  A.  He  owned  the  same  as  I  did,  and  I  think  it  was 
130  shares. 
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Q.  Par  value  of  .what  amount '^    A.  Par. 
Q.  Did  you  receive  a  salary  as  president  ?    A.  No,  sir. 
Q.  Did  vou  receive  a  dividend  as  a  shareholder  ?     A.  No,  sir. 
Q.  Did  you  ever  make  any  money  out  of  the  Railway  Improve- 
ment  Company  ?     A.   Xo,  sir,  not  by  dividends. 

Q.  Is  the  company  solvent  ?  A.  Oh,  yes,  I  believe  so.  1  don't 
know  of  its  financial  standing  since  February,  a  year  ago.  I  sold 
every  interest  that  I  had  in  it. 

Q.  To  whom  did  you  sell  your  stock '^  A.  I  sold  it  to  Mr. 
Andrew  Pazermann. 

Q.  What  is  his  address  'i    A.  He  lives  at  the  Ansonia. 
Q.   His  business  address?    A.   I  think  he  is  at  61  Broadway. 
Q.  Is  Mr.  Kenyon  your  Patent  Attorney?     A.  Perhaps  Mr. 
Kenyon  has  passed  on  some  patent  papers  for  me. 

Q.  Was  he  associated  with  you  in  the  Railway  Improvement 
Company.  A.  He  was.  That  is,  he  had  some  legal  work  advising 
us  on  papers. 

Q.  Mr.  Kenyon  was  a  member  of  the  board  of  directors  ?  A. 
He  was.     I  don't  think  he  is  now. 

Q.   AVho  were  the  other  members  of  the  board  of  directors  ?    A. 

The  other  member  of  the  board  of  directors  I  think  was,  the  only 

one  I  can  remember,  is  Senator  Fairchild,  Congressman  Fairchild. 

Q.  When  did  you  sell  your  stock  to  Mr.  Pazermann.     A.  I 

sold  it  in  February,  1915. 

Q.  You  had  owned  it  for  five  years  or  more  ?  A.  About  that 
time,  I  don't  remember  just  how  long. 

Q.  Had  it  ever  paid  a  dividend  ?  A.  No,  sir.  There  was  so 
much  extra  work,  engineering  work,  on  the  outside,  private  en- 
gineers, in  experimenting,  that  we  were  not  in  position  to  pay  a 
dividend.     I  understand  the  company  is  making  money  now. 

Q.  Was  Mr.  Pazermann  anxious  to  secure  your  stock?  A. 
Yes. 

Q.  Did  he  ever  make  any  offer  to  buy  your  stock  prior  to 
1913  ?  A.  Yes,  he  had  been  after  it  for  several  years,  at  least  two 
or  three  years  for  me  to  sell  before  I  did. 

Q.  Did  he  want  to  get  you  out  of  the  company  ?  A.  Well,  I 
don't  know.     I  don't  know  of  any  reason  why  he  should. 

Q.  And  ordinarily  a  man  would  like  to  have  a  man  in  your 
important  position  own  stock  in  the  company?  A.  I  don't  know 
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that  that  would  be  so.  As  long  as  1  own  stock  in  his  company  I 
recognize  the  fact  the  company  of  which  I  was  an  employee  would 
certainly  never  buy  anything  from  him,  that  is  the  Railway  Im- 
provement Company.  I  mean  that  the  company  that  I  was  em- 
ployed by  would  never  buy  anything  from  this  Railway  Improve- 
ment Oompany. 

Q.  As  I  understand  it,  Mr.  Pazermann  bought  not  only  your 
stock,  but  Mr.  Doyle's?    A.  Yes. 

Q.  Was  he  trying  to  get  control  of  this  company  that  paid  no 
dividends  i  A.  Yes.  The  statement  showed  it  could  pay  a  div- 
idend if  they  wanted  it. 

Q.  Did  you  and  Mr.  Doyle  have  some  talk  about  disposing  of 
your  holdings  in  the  Railway  Improvement  Company  ?  A.  Yes, 
two  or  three  days  before  we  did. 

Q.  Did  Mr.  Pazermann  pay  you  cash  for  your  stock  ?  A.  Yes, 
sir.  He  paid  some  cash  and  gave  me  his  note  for  the  balance,  and 
has  since  paid  that.     I  have  got  the  cash  for  this  stock. 

Q.  How  much  did  you  get?  A.  For  a  hundred  and  thirty 
shares,  I  got  twelve  thousand  five  hundred  dollars.  Just  a  little 
bit  below  par,  and  the  note  has  been  paid. 

Q.  That's  pretty  good  stock,  despite  the  fact  that  it  has  not  paid 
any  dividends  ?  A.  Of  course  it  is.  I  would  advise  you  to  buy 
some,  if  you  can  get  it. 

Q.  After  holding  it  for  four  or  five  years,  why  did  you  sell  it, 
when  it  was  just  getting  in  condition  to  pay  dividends  ?  A.  Well, 
I  had  no  particular  reason  for  selling  it. 

Q.  Didn't  you  consider  that  you  had  buttressed  yourself  against 
criticism  as  between  the  Railway  Improvement  Company  and  the 
Interborough  Rapid  Transit  Company,  if  any  sales  should  be 
made  between  the  two  corporations?  A.  I  think  I  had  a  very 
c'ean  record  on  that.  I  know  I  did.  I  know  I  had  a  clean 
conscience. 

Q.  Your  conscience  might  probably  have  been  just  a  little 
elastic?     A.  Not  a  bit. 

Q.  Then  why  did  you  sell  your  stock  ?  A.  It  was  only  a  matter 
of  the  price  of  the  stock,  namely  twelve  thousand  five  hundred 
dollars,  and  rather  than  have  any  trouble  for  minds  that  have  not 
been  properly  trained,  I  would  rather  sell  the  stock  and  leave  no 
room  open  for  criticism. 
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Q.  To  what  minds  as  improperly  trained  have  you  reference? 
A.  There  are  always  people  whose  minds  are  not  properly  trained. 

Q.  Is  it  or  is  it  not  a  fact  that  you  sold  your  stock  in  this  im- 
provement company  to  Mr.  Pazermann  after  this  Committee  had 
opened  its  sessions  ?    A.  I  sold  it  in  February. 

Q.  This  Committee  began  its  hearings  in  January,  1915.  A.  I 
never  heard  of  this  Committee  until  four  months  ago.  That  is 
news  to  me. 

Q.  When  did  you  resign  as  President  of  the  Railway  Improve- 
ment Company  ?    A.  In  February  I  got  out  bag  and  baggage. 

Q.  And  did  your  fellow  corporate  employee,  Mr.  Doyle,  also 
resign  at  that  time  ?    A.  Yes. 

Q.  You  resigned  simultaneously?     A.  Yes. 

Q.  He  sold  his,  then  you  sold  yours  ?    A.  Yes. 

Q.  And  you  had  held  it  since  the  organization  of  the  company  ? 
A.  Yes. 

Q.  And  you  remained  with  the  company  during  its  time  of 
adversity  until  it  showed  promise  of  producing  a  dividend?  A. 
Yes,  sir. 

Q.  You  had  brought  the  stock  to  a  point  where  it  began  to  show 
a  possibility  of  profit?     A.  Yes,  sir. 

Q.  Do  you  mean  to  tell  me  that  you  did  this  with  no  idea  in 
your  mind  that  this  joint  Legislative  Committee  was  on  your 
trail  ?    A.  I  did  not. 

Mr.  Colby. — We  will  now  take  a  recess  until  2  p.  m. 

Whereupon,  a  recess  was  taken  to  2  o'clock  p.  m.,  same  day  and 
same  place. 


AFTERNOON  SESSION 

The  Committee  was  called  to  order  at  2:20  p.  m.,  'Chairman 
Thompson  in  the  Chair. 

The  Chairman. — ^AU  witnesses  under  subpoena  for  2  o'clock  — 
that  don't  mean  those  under  subpoena  for  11  o'clock  this  morning, 
does  it? 

Mr.  Colbv.— No. 
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The  Chairman. —  Those  for  11  o'clock  arc  not  excused  yet,  but 
all  those  for  2'  o'clock  today  are  now  excused  until  tomorrow  morn- 
ing at  11  o'clock,  the  subpoena  to  stand.  You  are  directed  to  appear 
to-morrow  morning  at  11  o'clock. 

Feank  Hedley,  recalled. 
Mr.  Colby. —  Shall  we  resume,  Mr.  Chairman  ? 
The  Chairman. —  Proceed. 

Examination  by  Mr.  Colby: 

Q.  Had  you  a  contract  of  employment  with  the  Interborough  l 
A.  I  had  one,-  but  I  don't  remember  whether  it  has  run  ovit  or 
not.     I  have  had  a  contract  with  them  for  employment. 

Q.  You  consider  yourself  under  a  contractual  engagement  to 
the  Interboro  ?    A.  Why,  I  do  for  each  year,  yes. 

Q.  Has  it  been  customary  to  renew  or  re-execute  your  contract 
of  employment  from  year  to  year  ?  A.  It  has  been  renewed,  but 
as  I  say,  I  don't  recall  whether  it  has  run  out  or  not,  but  a  reso- 
lution of  the  board  of  directors  is  passed  every  year  appointing 
me  to  the  position  that  I  now  hold,  for  a  year. 

Q.  Have  you  a  copy  of  your  last  contract  with  the  Inter- 
borough ?  A.  Yes,  I  must  have  a  copy,  if  it  has  not  run  out ;  and 
if  it  has  run  out,  I  will  have  a  copy. 

Q.  Will  you  let  me  have  that  contract?    A.  Yes. 

Q.  Have  you  a  contract  of  hiring  or  employment  with  the 
Manhattan  Elevated  ?  A.  No,  sir.  The  Interborough  Rapid 
Transit  Company  operate  the  Manhattan,  so  that  from  the  Inter- 
borough Rapid  Transit  Company  contract,  if  it  still  is  running, 
it  will  include  the  running  of  the  Interborough  —  the  elevated. 

Q.  Have  you  a  contract  of  employment  with  any  company  other 
than  the  Interborough  ?    A.  No,  sir. 

Q.  At  the  present  time?     A.  No,  sir. 

Q.  And  have  you  had  contracts  of  employment  with  other  com- 
panies at  any  time  during  your  relations  with  the  Interborough 
as  an  officer  ?    A.  No,  sir. 

Q.  Have  you  been  able  to  complete  a  list  of  the  various 
patented  articles  or  devices  that  you  own  individually  or  in  con- 
junction with  ]\rr.  Doyle  ?    A.   No,  sir,  I  asked  that  a  list  ))e  pre- 
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The  Witness. —  Yes,  I  think  I  received  a  copy  of  this.     This 
looks  the  same  as  I  received. 

Mr.   Colby. —  May  I  ask  you,  Senator  Thompson,  if  that  has 
been  made  a  part  of  the  record  ? 

Chairman  Thompson. —  Yes,  I  think  so.     I  am  not  sure. 

Mr.  Perley  Morse. —  It  has  not  been. 

Mr.  Colby. —  I  would  like  to  have  this  letter  entered  as  a  paii; 
of  the  record  and  set  forth  as  read. 

Q.  You  replied  to  this  request?     A.  Yes. 

Chairman  Thompson. —  Take  it  as  an  exhibit. 

(The  letter  was  marked  Exhibit  ISTo.  1  of  January  31,  1916, 
and  is  as  follows:) 

The  Senate  of 
THE  State  of  New  Yoek 
Albany 
Geoege  F.  Thompson, 

47th  District,  Chaii-man, 

Committee  on  Public  Service. 
Dear  Sir: 

—  re  Joint  Legislative  Committee  to  Investigate  Public 
Service  Commissions. 

Please  be  kind  enough  to  send  to  our  accountants,  Messrs. 
Perley  Morse  &  Company,  Certified  Public  Accountants, 
61  Broadway,  New  York,  IST.  Y.,  immediately,  answers  to 
the  following  questions: 

Question  No.  1. —  What  are  the  names  and  addresses  of 
all  corporations,  firms  or  indi^^iduals,  subject  to  the  provi- 
sions of  the  New  York  State  Public  Service  Law,  in  which 
you  have  had  a  financial  interest  during  the  years  1914  and 
1915? 

(a)  What  is  the  par  value  of  stock  owned  or  controlled  by 
you  in  such  corporation ;  is  it  preferred  or  common  ? 

(b)  What  is  the  par  value  of  bonds  owned  or  controlled 
by  you  in  such  corporation ;  what  is  the  description  thereof  ? 

(c)  What  interest  have  you  in  such  firms  or  individuals 
and  what  have  you  received  on  the  investment  ? 
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This  relates  to  investments  standing  in  your  own  name  or 
that  of  another,  provided  you  control  same,  either  personally 
or  as  agent  or  trustee. 

Question  No.  2. —  Have  you  any  interest  in  rny  firm  or 
corporation  from  whom  purchases  have  been  made  during 
1914  or  1915  by  any  corporation  of  which  you  are  an  officer, 
director  or  employe?  If  so,  state  the  amount  of  such  inter- 
est, nature  and  value  thereof;  when  acquired  and  price  paid 
by  you  therefor. 

Question  ISTo.  3. —  If  you  have  any  such  interest  mentioned 
in  Question  No.  2,  have  you  loaned  money  to  or  borrowed 
money  from  any  corporation,  firm  or  individual,  or  any  em- 
ployee thereof,  subject  to  the  provisions  of  the  New  York 
State  Public  Service  Law  during  the  years  1914  and  1915? 
Has  any  corporation,  firm  or  individual,  or  any  employee 
thereof,  subject  to  the  New  York  State  Public  Sendee  Law 
loaned  money  to  or  borrowed  money  from  you  during  the 
years  1914  and  1915  ? 
In    answering   this    question,    please   give   names,    diites    and 
amounts.     This  relates  to  loans  standing  in  your  own  name  or 
that  of  another,  provided  you  control  same,  either  personally  or 
as  an  agent  or  trustee. 

Yours  veiw  truly. 


Chainnan,  Joint  Legislative  Com- 
mittee  to  Investigate  Public 
Service  Commissicns. 

Q.  Mr.  Morse,  the  accountant  of  the  Committee,  called  my  at- 
tention to  the  fact  that  this  copy  bears  the  date  of  January  27, 
1916.  It  was  a  form  letter,  and  inasmuch  as  your  reply  was 
dated  January  19>  1916,  I  assume  that  a  copy  of  this  letter  under 
an  earlier  date  than  it  bears  was  sent  to  you,  Mr.  Hedley?  A. 
Yes,  sir,  that  looks  exactly  the  same  as  a  letter  I  had,  without 
reading  it  in  detail. 

Mr.  Perley  Miorse. —  You  received  that  on  the  13th  of  January  ? 

The  Witness. —  T  don't  remembei'  when  T  received  it  or  when 
it  was  dated. 
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Q.  I  hand  you  a  letter  apparently  written  by  you  dated  Janu- 
ary 19,  1916,  and  ask  you  if  it  is  your  reply  to  the  request  for 
the  information  above  referred  to,  received  from  tha  Committee. 
I  think  it  is  unquestionably  correct  —  A.  (Witness  looks  at  let- 
ter.) Yes,  sir,  that  is  my  reply  to  the  Chairman  of  this  Committee 
and  to  the  accountant  of  the  Committee. 

(Assemblyman  I3urr  takes  the  Chair.) 

Mr.  Colljy. —  I  will  road  this  reply  from  Mr.  Hedley,  and  ask 
that  it  be  set  forth  in  the  record  and  entered  as  a  letter  received 
by  the  Committee  from  Mr.  Hedley,  Mr.  Chairman. 

Hon.  GEt)i;(ac  F.  Tiiomi'son,  Chairmcm,  Joint  Legislative 
Cojumitiee  to  luvestigale  Puhlic  Service  Commissions: 

Silt. —  Pursuant  to  your  former  request  of  January  13, 
1916,  the  undersigned  has  transmitted  to  your  accountants, 
Messrs.  Perley  Morse  &  Company,  61  Broadway,  in  answer 
to  your  questions  Nos.  1  and  2,  tlie  names  and  addresses  of 
all  corporations,  firms  or  individuals  subject  to  tho  provisions 
of  the  New  York  State  Public  Service  Commissions  Law, 
in  which  he  has  had  a  financial  interest  or  with  whom  he  has 
had  personal  business  relations  during  the  years  1914  and 
1915.  Also  the  names  and  addresses  of  corporations,  firms  or 
individuals  who  have  had,  according  to  his  knowledge  or 
information,  financial  relations  or  business  transactions  with 
corporations,  firms  or  individuals  subject  to  the  provisions  of 
the  New  York  State  Public  Sei-vice  Commissions  Law,  in 
which  the  undersigTied  had  a  financial  interest  or  with  whom 
he  has  had  personal  business  relations  during  the  years  1914 
and  1915. 

In  answer  to  your  question  No.  3,  the  undersigned  states 
that  he  has  not  loaned  money  to  or  borrowed  money  from  any 
corporation,  firm  or  individual,  or  any  employee  thereof,  sub- 
ject to  the  provisions  of  the  New  York  State  Public  Service 
Commissions  Law  during  the  years  1914  and  1915. 

Li  addition  to  the  above  information,  you  have  requested 
the  exact  extent  of  such  financial  interest  through  stock  or 
bouf]  ownership  or  otherwise,  from  whom  acquired,  and  the 
price  paid  nnd  tlie  return  which  snch  investment  has  yielded. 
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It  is  respectfully  submitted  that  such  matters  are  not  material 
proper,  legal  or  pertinent  to  the  subject  your  Committee  was 
appointed  to  investigate,  which  is  the  Public  Service  Com- 
missions with  reference  to  their  organization,  powers  and 
duties,  and  their  administration  of  the  same,  with  a  view  to 
ascortaining  what  changes,  if  any,  in  such  organization,  pMDw- 
ers,  duties  and  administration  are  advisable  in  the  interest  of 
the  public  welfare  and  efficiency  of  such  commission,  and  to 
examine  and  revise  the  Public  Service  Commissions  Law 
and  such  other  laws  or  pai-ts  of  laws  as  may  be  necessary  to 
harmonize  all  existing  provisions  of  such  law  applicable  to 
the  regulation  of  public  utilities. 

The  line  of  inquiry  to  which  objection  is  taken  if  pur- 
sued would  become,  as  was  said  by  the  Supreme  Court  of  the 
United  States,  simply  a  fruitless  investigation  into  the  per- 
sonal affairs  of  individuals,  and  would  constitute,  as  the 
undersigned  is  advised  by  counsel,  an  invasion  of  the  liberty 
of  the  individual,  the  protection  of  which  is  guaranteed  by 
our  State  and  Federal  Constitutions. 

The  answers  given  to  your  questions  have  been  thus  limited, 
not  because  of  any  desire  to  withhold  pertinent  information 
from  your  Committee,  but  in  the  hope  that  when  attention  is 
called  to  the  scope  of  your  inquiries,  your  Committee  will 
be  glad  to  limit  the  questions  to  the  sphere  which  has  been 
clearly  defined  both  by  the  Federal  Courts  and  the  courts  of 
this  State.  If,  however,  your  counsel  does  not  agTee  with  the 
decision  taken,  the  undersigned  will  co-operate  to  expedite  a 
judicial  decision  as  to  the  propriety  of  such  questions. 

(Signed)  Feank  Hedley,  Vice-President 

arid  General  Manager. 

Q.  You  refer  to  a  decision  of  the  Supreme  Court  of  the  United 
States,  and  you  quote  the  words  "  Simply  a  fruitless  investiga- 
tion into  the  personal  affairs  of  individuals."  What  case  are  you 
referring  to  there,  Mr.  Hedley?  A.  I  don't  personally  know  of 
the  case.     That  part  of  the  letter  v/as  prepared  by  counsel  for  me. 

Q.  Wasn't  the  letter  in  its  entirety  prepared  by  counsel?  A. 
Very  largely,  yes,  sir,  although  I  did  look  it  over  during  its  course 
of  preparation. 
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Q.  Did  Mr.  Doyle  own  some  stock  iu  the  Agasote  Millboard 
Company  '^    A.  Not  that  1  know  of. 

Q.  Were  you  an  officer  ?    A.  No. 

Q.  Whom  did  you  sell  your  stock  to  ?    A.  Mr.  Outerbridge. 

Q.  Which  Mr.  Outerbridge  *  A.  The  president  of  the  company. 
He  is  the  president  — 

Q.   I  mean,  what  is  his  first  name,  Eugene  li.  ?    A.   Yes,  sir. 

Q.  When  did  you  sell  it  ?  A.  I  sold  it  only  a  few  weeks  ago. 
I  sold  it  for  what  I  paid  for  it. 

Q.  Did  you  sell  it  as  long  ago  as  February,  1915  ?  A.  Oh,  no, 
within  a  few  weeks  I  sold  that,  because  I  wanted  to  get  rid  of  it. 

Q.  Did  you  pay  cash  for  your  stock  ?    A.  Yes,  sir. 

Q.  Did  you  pay  par  for  the  stock  ?  A.  I  paid  50  cents  for  the 
common  stock  and  I  paid  par,  or  within  a  point  or  two  of  par,  I 
don't  remember,  for  the  preferred  stock.  And  I  asked  Mr.  Outer- 
bridge  how  much  I  paid  for  it.  He  said  "  I  will  look  it  up.  You 
paid  the  same  as  I  did.  You  paid  about  par."  That  is  the  best 
of  my  recollection. 

Q.  When  you  say  fifty  cents,  you  mean  fifty  per  cent  of  the  par 
value?  Par  value,  I  assume,  was  $100.  A.  On  the  common  it 
is  a  hundred ;  on  the  preferred  it  was  a  hundred,  and  I  paid  a  hun- 
dred dollars. 

Q.  How  much  of  the  preferred  did  you  own  ?  A.  T  tliink  T 
had  twenty-eight  shares  of  the  preferred,  1  think  it  was. 

Q.  And  how  much  of  the  common?  A.  Five  or  six  of  the 
common. 

Q.  What  is  the  Prepayment  Car  Sales  Company  ?  A.  That  i 
a  company  that  had  the  selling  right  for  the  pay-as-you-enter  cars, 
on  the  original  pay-as-you-enter  car  patents.  I  believe  that  is 
where  they  started  in  business. 

(Chairman  Thompson  resumes  the  Chair.) 

Q.  Did  the  New  York  Eailways  Company  buj-  cars  from  this 
company  ?     A.  No,  sir. 

Q.  Did  either  the  Interborough  or  the  New  York  Railways 
Company  have  any  dealings  with  this  company  ?  A.  No,  sir,  ex- 
cept in  one  thing,  that  I  can  recall  —  no,  they  didn't  buy  that. 
No,  T  don't  recall  anything,  although  there  may  have  been,  because 
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I  am  not  the  purchasing  agent.  I  have  nothing  to  do  with  the 
purchases. 

Q.  Whom  should  I  ask  that  question  of,  Mr.  Hedley  ?  A.  We 
have  a  vice-president  in  charge  of  purchases,  Mr.  Eoss,  D.  W. 
Ross.  I  don't  buy  anything  for  the  railway  company.  I  have 
troubles  enough  of  my  own. 

Q.  You  state  in  your  communication  of  January  l,9th  with 
reference  to  the  Prepayment  Car  Sales  Company,  you  made  a  con- 
tract with  the  Prepayment  Car  Sales  Company  giving  them  au- 
thority to  sell  certain  patented  devices  relating  to  cars.  A.  Yes, 
sir. 

Q.  Have  you  got  that  contract  ?  A.  Yes,  sir,  1  have  got  a  con- 
tract. That  means  that  I  made  a  contract  with  them  to  sell  my 
patented  devices  to  other  railroads,  not  including  the  New  York 
railways. 

Q.  What  devices  of  yours  were  included  in  this  contract  ?  A. 
The  low-level  car,  and  several  of  the  other  patents  which  I  cited  to 
you  this  morning,  are  incident  to  the  low-level  car  requirements. 

Q.  Is  it  not  a  fact,  Mr.  Hedley,  that  a  corporation  cannot  take 
out  a  patent  ?    A.   I  don't  know,  sir ;  I  don't  know. 

Q.  Do  you  know  of  any  corporation  claiming  to  be  the  origi- 
nator and  inventor  of  a  patentable  device  ?  A.  ISTo,  I  have  not 
known  a  corporation  to  take  a  patent  out,  but  I  did  not  know  it 
would  not  be  possible  for  me  to  do  it. 

Q.  It  is  true  that  the  statute  gives  this  qualified  monopoly,  this 
patent  protection,  only  to  the  originator  or  inventor  of  some  new 
and  useful  device?    A.  That  is  my  understanding. 

Q.  Do  you  claim  that  you  are  the  inventor  in  fact  of  these 
various  devices  ?    A.  Why,  I  don't  claim  it.    I  know  that  I  am. 

Q.  Of  all  of  them  ?    A.  Yes,  sir,  in  connection  with  Mr.  Doyle. 

Q.  They  are  the  children  of  your  brain  and  the  result  of  your 
mechanical  training  and  skill,  are  they?    A.  They  certainly  are. 

Q.  I^ot  to  any  extent  are  they  the  results  of  the  ingenuity  of  the 
mechanics  and  workmen  generally  of  the  Interborough  ?  A.  If 
they  were  I  would  give  them  the  credit  for  it.  I  have  got  a  lot  of 
good  men  — 

Q.  Did  any  employee  of  the  Interborough  make  any  patentable 
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invention  while  you  were  vice-president  and  general  manager? 
A.  Yes,  sir,  but  not  these  patents  I  am  referring  to. 

Q.  Any  that  the  Interborough  Company  have  seen  fit  to  take  up 
and  utilize?  A.  Yes,  sir.  We  encourage  that  spirit  among  our 
men,  to  develop  things,  to  get  up  new  and  useful  devices  that  will 
save  life  and  limb  and  reduce  our  operating  expenses. 

Q.  Will  you  mention  some  of  the  devices  which  the  Inter- 
borough is  using  which  have  been  patented  by  others  than  you  and 
Mr.  Doyle  ?  A.  Yes.  There  is  some  devices  which  were  patented 
by  Mr.  H.  D.  Stott,  superintendent  of  motor  power. 

Chairman  Thompson. —  He  was  asking  you  for  a  patent  by  a 
mechanic  in  the  employ  of  the  company. 

The  Witness. —  He  is  a  mechanic. 

Chairman  Thompson. —  He  is  a  foreman,  one  of  the  officers. 
He  means  a  regular  mechanic,  a  fellow  that  works  in  the  shop. 
Got  any  of  them  where  they  get  ten  dollars  a  car  ? 

The  Witness.- —  That  is  where  I  work,  and  took  out  some  of 
these  patents. 

Chairman  Thompson. — ■  He  is  asking  for  some  regnilar  patent. 

The  Witness. —  Well,  we  have  got  a  mechanic,  yes.  Let  me  see, 
now.  I  don't  know  that  we  have  got  a  man  that  is  below  the  rank 
of  foreman  who  ever  did  anything,  if  that  is  what  the  question  is 
intended  to  mean. 

By  Mr.  Colby: 

Q.  Do  you  recall  the  name  of  any  foreman  who  ever  invented 
a  valuable  or  useful  development  or  application  or  traffic  device, 
operating  devices  ?  A.  No,  I  don't, —  I  don't  recall  a  man  in  the 
class  of  foreman.  But  an  engineer  I  do.  Those  things  are  usually 
invented  by  an  engineering  mind. 

Q.  Can  you  name  the  engineer  ?  A.  Yes,  sir,  Mr.  Waldron,  our 
signal  engineer,  has  invented  some  very  useful  devices. 

Chairman  Thompson. —  Chief  signal  engineer  ? 

The  Witness. —  Yes,  sir.  That  have  increased  by  their  installa- 
tion the  capacity  and  tremendously  increased  the  factor  of  safety 
in  subway  operation. 
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By  Mr.  Colby: 

Q.  His  name,  please,  Mr.  Hedley  ?    A.  Waldron. 

Q.  What  is  his  salary  from  the  Interborough  ?  A.  Oh,  I  think 
it  is  about  $3,600  or  $4,000  a  year,  somewhere  around  there. 

Chairman  Thompson. —  Waldron  ? 

•The  Witness. —  Yes. 

Q.  Well,  what  did  he  invent,  what  do  you  call  it  ?  A.  Why,  he 
invented  one  thing  that  I  recall,  and  that  is  the  time  feed  control 
system  of  signals. 

Senator  Lawson. —  We  have  heard  about  speed  control  before. 
We  have  heard  about  that  before. 

The  Witness. —  That  is  a  very  creditable  device,  that  one  he 
got  up. 

Q.  Did  he  patent  it  ?    A.  Oh,  yes. 

Q.  Did  the  board  of  directors  vote  him  a  special  reward  for  it  ? 
A.  I  don't  know  that  the  board  of  directors  did  —  I  think  they 
did.    I  know  we  paid  him  the  money  for  it. 

Q.  How  much  did  you  pay?  A.  If  I  recall  it,  we  paid  him 
$1,500. 

Q.  For  the  right  to  use  it  or  for  the  ownership  of  it  ?  A.  Right 
to  use  it  in  the  subway  and  elevated. 

Senator  Lawson. — Exclusively  the  Interborough? 

The  Witness. —  No ;  the  Interborough  takes  the  right  to  use  it, 
and  then  he  himself  has  the  right  to  dispose  of  it  to  others,  for. 
other  railroads,  outside  of  the  Interborough,  so  that  the  Inter- 
borough does  not  pay  anything  for  royalties  to  anyone. 

Senator  Lawson. —  Did  he  ever  assign  the  right  to  use  it  to  ti.e 
Federal  Signal  Company  of  Rochester  ? 

The  Witness. —  I  don't  know.  I  don't  know  what  disposition  he 
made  of  it. 

Senator  Lawson. —  Is  it  workable  ? 

The  Witness. —  It  is  working  in  the  subway  now.  It  is  the 
signals  you  see  when  approaching  an  express  station.  They 
permit  a  man  to  run  by  those  signals  at  a  pre-determined  speed. 
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Senator  Lawson. —  I  know  about  them.     That  is  all. 
By  Mr.  Colby: 

Q.  But  it  was  not  apparently  near  so  valuable  as  Ihe  anti- 
climber  ?  A.  It  is  not  such  a  broad  patent.  It  is  only  applicable 
some  places.  ISTow,  for  instance,  the  only  place  we  are  using  it, 
care  to  use  it,  is  where  you  are  approaching  an  express  station  or 
approaching  a  dangerous  interlocking  point. 

Q.  Can  you  recall  any  other  employee  who  ever  hit  upon  some- 
thing valuable  and  useful  to  the  company?  A.  Why,  Mr.  H.  T. 
Stott,  I  think,  some  five  or  six  years  ago,  did  patent  some  power- 
house apparatus. 

Chairman  Thompson. — Who  is  he  ? 

Mr.  Hedley. —  He  is  our  man  in  charge  of  power-houses,  super- 
intendent of  motor  power,  his  title  is. 

Chairman  Thompson. —  Head  of  that  department  ? 

Mr.  Hedley. —  Head  of  that  department ;  yes,  sir. 

Q.  What  salary  does  he  receive?  A.  Oh,  I  think  Stott  get^, 
twelve,  eighteen,  twenty  thousand  dollars  a  year,  somewhere 
around  there.  He  is  worth  all  that  and  more  too,  the  best  power- 
house man  there  is  in  the  world. 

Q.  I  suppose  he  knows  what  he  receives.  A.  He  knows  what 
he  is  getting;  yes,  sir. 

Q.  You  and  Mr.  Doyle  seem  to  have  been  very  fortunate  in 
hitting  upon  the  really  and  truly  valuable  devices,  don't  you  ?  A. 
.,'Well,  judging  from  the  amount  of  money  I  received  from  them 
from  outside  companies,  I  think  that  statement  is  true  ? 

Q.  Well,  confine  the  question,  judging  from  the  amount  of 
money  you  received  from  the  Interborough  Company  ?  A.  Well, 
we  have  got  the  devices,  the  most  of  the  devices  that  have  been 
recognized  by  the  Interborough  and  others  as  being  of  great  value, 
yes. 

Q.  I  think  you  have  testified  that  —  I  have  not  the  notes  of  the 
testimony  before  me  —  that  you  and  Mr.  Doyle  made  a  royalty 
of  $7.50  per  anti-climber  —  per  coasting  clock. 

The  Chairman. —  Per  year  ? 

The  Witness. —  Yes,  sir. 
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Q.  That  is  more  than  you  are  paying  Mr.  Waldron  for  this  time 
speed  control  system  of  signals,  isn't  it  ?  A.  Yes,  a  very  difierent 
device,  entirely. 

Q.  Well,  as  I  see  it,  this  time  speed  control  system  is  the  very 
secret  of  your  safe  and  successful  operation  of  your  system,  and 
makes  it  possible  for  you  to  carry  this  traffic  which,  according  to 
experts,  is  gTeater  than  your  capacity?  A.  Well,  it  helps.  It 
is  one  of  the  things.  There  is  no  one  thing  that  does  it  down 
there.     That  thing  helps. 

Q.  Can  you  specify  anything  more  vital  or  essential  to  the 
operation  of  a  system  operating  upon  such  headway  as  the  subway 
does  than  a  dependable,  accurate  and  scientific  system  of  signals 
and  time  speed  control  ?    A.  That  is  one  of  the  essentials,  but  — 

Chairman  Thompson. —  Just  answer  the  question.  His  ques- 
tion was  if  you  conceive  of  anything  more  important  — 

Mr.  Hedley. — Yes,  the  developments  in  the  air-brake,  all  of 
which  have  been  made  down  in  the  subway. 

Q.  You  will  agree,  however,  that  it  is  a  matter  of  prime  im- 
portance to  your  operation,  to  have  a  system  of  speed  control, 
timing  and  signalling  that  is  scientific  to  the  last  degree  ?  A.  Oh 
A-es,  it  is  necessary. 

Chairman  Thompson. —  The  air-brake  is  the  only  thing  that  you 
mention  that  is  greater  in  importance,  as  I  take  it. 

Mr.  Hedley. —  The  motors  have  a  great  deal  to  do  with  it.  The 
signalling  has  permitted  us  to  run  a  certain  number  more  trains. 
Xow,  the  improvement  in  efficiency  of  the  brakes,  of  the  character 
of  brakes,  has  permitted  us  to  run  a  great  many  more  trains,  so 
that  if  you  are  going  to  put  that  on  a  value,  whj,  the  speed  time 
control  signal,  from  a  money  point  of  view,  is  insignificant,  a 
small  amount.  You  take,  as  compared  with  the  coasting  clocks, 
the  coasting  clocks  are  actually  saving  on  the  subway  and  e^.evated 
railroads  annually  over  $600,000  a  year  to  the  company. 

Chairman  Thompson. — And  the  other  thing  don't  do  anything 
only  save  lives  ? 

Mr.  Hedley. —  It  saves  lives,  and  it  increases  the  capacity  of  the 
property.     We  are  able  to  run  more  cars. 
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Chairman  Thompson. —  The  thing  that  saves  dollars  is  worth 
more  than  the  thing  that  saves  lives  ? 

Mr.  Hedley. —  I  didn't  say  so.  The  first  consideration  is  the 
thing  that  makes  transportation  in  ISTew  York  as  safe  as  it  is 
possible  to  make  it  under  the  known  state  of  the  art. 

Chairman  Thompson. —  That  is,  the  Waldron  patent  goes  to  the 
safety  operation  ? 

Mr.  Hedley. —  That  patent  does. 

Chairman  Thompson. — ^And  the  other  patents,  the  coasting 
clocks,  go  to  the  question  of  saving  money  for  power.  That  is  the 
difference  in  the  application  of  the  two  patents  ? 


;V 


Mr.  Hedley. —  Yes.  Now  you  refer  to  the  anti-climber  —  the; 
are  both  safety  measures.  The  anti-climber  does  not  earn  anj--- 
thing,  but  it  does  safeguard  the  lives  of  the  people  and  stops  the 
destruction  of  property. 

By  Mr.  Colby: 

Q.  Would  you  say  that  the  A.  Been  recognized  the 

world  over. 

Q.  Would  you  say  that  the  —  one  of  the  important  differences 
between  the  valuation  of  the  time  speed  control  system  of  signals 
and  the  coasting  clock,  which  enables  you  to  distinguish  between 
the  skill  of  your  motormen  in  economizing  power  —  would  you 
say  one  element  of  distinction  was  that  one  belongs  to  you  and  tlie 
other  to  Waldron  ?  A.  None  whatever,  sir.  None  whatever.  I 
do  not  set  what  I  receive  from  the  Interborough  Rapid  Transit 
Company.  As  I  have  told  you,  the  Interborough  Rapid  Transit 
Company  has  a  full  right  to  use  all  or  any  of  my  patents  withovt 
payment  of  a  dollar.  As  I  have  also  said,  the  Board  of  Directors 
on  several  occasions,  by  special  resolution,  have  recognized  that 
something  of  value  has  been  produced,  and  they  have  paid  me  for 
it.     They  set  the  sum;  not  me. 

Q.  How  many  men  in  the  employment  of  the  InterboroTigh 
are  occupied  in  the  development  and  perfection  of  these  varijus 
devices  ?  A.  Why,  that  varies  —  and  I  would  not  say  they  an 
occupied  in  the  development.     Sometimes  we  may  have  more  or 
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less  men  on.  And  I  show  you  how  impossible  it  is  for  me  to  gu.ess 
about  that  with  this  device  we  are  trying  to  put  at  14th  street  now, 
on  that  gap  device.  We  are  closing  up  the  gap  on  the  curved  plat- 
form. Sometimes  we  have  half  a  dozeu  men  working  at  +L:it. 
Sometimes  we  run  into  trouble  and  have  only  one  or  two  working 
at  it.    Then  again  we  have  a  dozen. 

Q.  You  and  Mr.  Doyle  are  the  patentees  of  that  ?  A.  Yes, 
sir.  I  have  taken  out  all  the  patents  in  Mr.  Doyle's  and  my 
name,  and  as  I  say,  I  have  paid  for  them,  paid  the  counsel  fees. 
The  company  will  have  the  right  to  use  them  without  payment  of 
a  dollar  to  me. 

Q.  That  has  been  a  very  baffling  problem,  to  close  up  the  gnp 
on  a  curved  platform?     A.  Yes,  sir. 

Q.  It  has  been  so  recognized  ?    A.  ISTever  been  dene. 

Q.  Have  you  been  long  at  work  to  find  some  solution  of  that 
problem  ?    A.  Eight  or  nine  years. 

Q.  How  many  working  on  it?  A.  Anywhere  from  two  to  a 
dozen  or  one  to  a  dozen. 

Q.  Of  the  employees  of  the  Interborough  ?    A.  Off  and  on. 

Q.  Have  you  made  many  models  ?  A.  No,  I  think  we  made  — 
we  made  four  or  five  models,  yes,  but,  not  —  we  only  made 
one  model  in  full  size.  We  will  make  a  small  model  and  so  build 
it  up  of  wood,  one-quarter  size,  so  as  to  make  it  as  cheaply  as 
we  can. 

Q.  You  have  tried  a  good  many  devices  that  have  been  satis- 
factory ?  A.  Yes,  we  have  tried  many  things  on  that,  to  get 
something  that  is  right. 

Q.  Have  you  and  Mr.  Doyle  taken  out  various  patents  on  these 
devices  ?     A.  Yes,  we  have  made  several  applications  on  that. 

Q.  What  I  mean  is  that  from  time  to  time  you  would  hit  upon 
some  suggestion  or  device,  and  promptly  patent  it  ?    A.     Yes,  sir. 

Q.  You  have  used  up  a  good  deal  of  material  and  labor  in  these 
eight  years  that  you  have  been  working  on  it  ?  A.  Oh,  yes.  We 
would  like  to  have  somebody  produce  something  for  us  that  would 
do  that.    We  have  many  accidents  there,  and  want  to  avoid  them. 

Q.  Have  more  than  one  of  your  shops  been  at  work  on  that  ? 
A.  Yes,  sir. 

Q.  How  many  of  your  shops  have  been  at  work  on  that 
problem?     A.  Why,  there  is  two  departments  have  taken  a  try 


72  Investigation  of  Public  Service  Commissions 

at  it.    One  was  the  car  department  and  the  other  was  in  the  chief 
engineer's  department. 

Q.  How  extensive  is  the  car  department  ?  A.  Why,  the  car 
department  have  done  practically  all  of  it.  The  investigation  ol 
the  chief  engineer's  department  and  the  device  they  set  up,  which 
I  went  and  looked  at,  was  not  satisfactory  at  all. 

Q.  I  asked  you  how  extensive  is  the  car  department  ?  A.  The 
car  department  ? 

Q.  Yes.  How  many  men  does  the  car  department  include? 
A.  Oh,  there  is  about  a  couple  thousand  men  there ;  about  fifteen 
hundred  men,  I  think,  in  the  car  department,  altogether. 

Q.  How  many  men  of  that  1,500  have  been  busied  on  this 
problem  ?  A.  Well,  for  the  last  eight  years,  I  would  say  from 
one  to  perhaps  a  dozen,  and  many  periods  where  we  had  nobody 
at  all.  We  have  been  trying  to  solve  it  for  the  last  eight  or  nine 
years. 

Q.  What  other  department  has  given  its  energies  ?  A.  The 
civil  engineer's  department,  the  chief  engineer. 

Q.  How  many  men  there  have  worked  on  it  ?  A.  One  or  two 
men  probably  set  up  a  little  wood  sample  I  saw,  and  I  told  them 
not  to  work  any  more  on  it.  I  could  see  they  were  not  on  the 
right  track.  And  I  took  it  out  of  the  hands  of  that  department 
and  put  it  in  the  hands  of  the  ear  department  entirely  to  de- 
velop it. 

Q.  How  do  you  come  to  be  the  inventor  of  all  these  models  ? 
A.  Why,  because  in  these  cases,  Mr.  Doyle  and  I,  we  get  together 
and  we  sit  down  and  we  talk  them  over,  and  he  has  one  thought 
and  I  have  another  thought,  and  in  each  one  of  these  things  we 
have  patented  it  has  some  of  his  ideas  in  it,  fundamental  with 
him,  and  some  of  them  have  been  fundamental  with  me,  and  we 
put  our  brains  together,  so  to  speak,  and  make  up  the  unit,  and 
we  patent  it  jointly. 

Q.  But  you  make  the  employees  of  the  Interborough  carry  out 
your  ideas  and  reduce  them  to  working  models  ?  A.  They  do  the 
physical  work  with  their  hands,  of  course,  in  making  the  things 
for  use  on  the  railroad  company. 

Q.  Neither  you  nor  Mr.  Doyle  pay  the  expenses  of  the  work- 
men who  are  occupied  for  various  periods  for  eight  years,  as  you 
testify  ?     A.   Oh,  no. 
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Q.  As  many  as  twelve  in  one  department  and  a  number  in 
another  department,  such  as  the  civil  engineers  department.  You 
pay  nothing  for  the  labor  involved  in  the  perfection —  A.  I 
personally  do  not  pay  the  payrolls  of  the  Interborough  Rapid 
Transit  Company. 

Q.  I  don't  ask  you  that.  Of  course  I  know  you  don't  pay  the 
payrolls  of  the  Interborough  Rapid  Transit  Company.  I  say  you 
have  paid  nothing  for  materials  or  labor,  the  vs^orking  out,  develop- 
ment and  perfection  of  these  devices  which  you  and  Doyle  have 
patented  ?    A.  No,  I  have  paid  nothing  and  I  received  nothing 

Q.  Why  should  you  receive  anything  for  Interborough  labor? 
A.  I  don't  expect  to,  and  I  don't.    Why  should  I  pay  it. 

Q.  Of  course,  an  inventor,  you  will  admit,  has  a  very  soft  snap, 
if  somebody  is  paying  for  the  maintenance  of  an  efficient  high 
grade  shop  of  mechanics  and  vs^orkmen  to  carry  out  his  impulse 
and  his  thought  and  his  suppositions,  looking  to  a  working  device. 
You  will  admit  that,  will  you  not  ?  A.  I  will  admit  that  if  an 
inventor  knows  his  business  he  won't  spend  too  much  of  his  own 
money  on  his  own  patents. 

Q.  I  don't  think  you  are  in  danger  of  falling  into  that  improvi- 
dence, sir.     A.  I  hope  not. 

Q.  You  have  testified  with  great  particularity  and  some  em- 
phasis that  you  always  paid  the  lawyer  for  filing  your  applica- 
tion and  paid  all  the  expenses  of  these  various  devices  for  which 
you  are  collecting  royalties,  some  from  the  Interborough.  Now 
I  ask  you  is  it  not  a  fact  that  the  real  cost  and  the  chief  ex- 
penditure involved  in  the  working  up  of  these  ideas,  the  perfec- 
tion of  these  devices,  you  did  not  pay  for  at  all,  but  the  Inter- 
borough paid  for  it  exclusively  ?    A.  No,  no. 

Q.  How  can  you  say  no  in  the  light  of  the  testimony  you  have 
just  given,  that  you  depended  wholly  upon  the  labor  and  material 
of  the  Interborough  for  working  up  these  Doyle-Hedley  devices  ? 
A.  I  told  you  this  morning  that  as  far  as  the  coasting  clock  was 
concerned,  I  worked  on  that  before  I  came  to  New  York  at  all. 
Q.  No  work  ever  done  on  that  in  the  shops  of  the  Inter- 
borough ?  A.  Very  little. 

Q.  What  do  you  mean  by  very  little?  A.  I  mean  perhaps  a 
hundred  dollars  or  may  be  two  hundred  dollars  was  not  spent. 
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Q.  Well,  may  be  that  is  an  exception.  A.  No,  tliat  is  not  an 
exception. 

Q.  Well,  will  you  mention  anything  you  have  invented  that  you 
or  Doyle  have  taken  patents  for  that  has  not  been  worked  up  in 
whole  or  in  part  in  the  Interborough  shops  ?  A.  Why,  we,  in  the 
first  place,  only  invent  things  that  are  applicable  to  the  railroad 
company. 

Q.  Just  answer  the  question.  A.  Of  course  they  are  worked 
up  in  the  railroad  company's  shops. 

Q.  In  other  words,  everything  applicable  to  the  railroad  com- 
pany has  been  worked  up  in  the  Interborough  shops  ?  A.  Yes, 
sir.  It  is  no  use  Mr.  Doyle  and  I  furnishing  the  brains  if  we 
don't  have  the  workmen  work  out  those  things  and  use  the 
thoughts  — 

Q.  When  was  the  coasting  clock  patented  ?  A.  Oh,  seven  or 
eight  years  ago. 

Q.  You  were  then  connected  with  the  Interborough,  were  you 
not?     A.   Yes,  sir.     I  have  the  list  of  those  patents  here  now. 

Q.  Have  you  ?  A.  My  boy  sent  them  down.  I  have  not  had 
an  opportunity  of  looking  them  over. 

Q.  I  won't  refer  to  them  until  you  have  had  a  chance  to  look 
them  over. 

Chairman  Thompson. —  You  look  them  over  and  see  if  they  are 
all  right. 

Mr.  Hedley. —  The  only  thing  I  have  in  mind  is  whether  he 
has  really  got  them  all  here.      (Witness  examines  list.) 

Q.  Mr.  Hedley,  when  you  or  Mr.  Doyle  undertake  to  begin  a 
series  of  experiments  looking  to  advancing  some  idea  that  is  in 
your  mind,  bringing  it  to  practical  form,  with  a  view  to  patent- 
ing it,  is  there  any  intimation  to  the  foreman  of  your  shops  that 
that  is  your  purpose  ?  Is  there  any  initiation  of  that  specific 
kind  of  work  in  your  shops?  A.  No,  sir.  No,  sir;  in  no  case 
that  I  have  known  of. 

Q.  Are  the  expenditures  made  by  the  Interborough  in  connec- 
tion with  the  Hedley-Doyle  patents  kept  in  any  special  account? 
A.  No,  sir.  They  are  not  made  in  connection  with  the  Hedley- 
Doyle  patents.  Whether  we  should  patent  a  thing  or  not  we  would 
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make  those  expenditures.  You  see,  whether  Doyle  or  I  were 
going  to  patent  it  or  not,  if  we  had  conceived  certain  new  ideas 
that  would  add  to  the  safety  or  efficiency  or  economy  of  anything, 
we  get  the  shop  men  and  put  them  to  work  on  certain  drawings 
to  make  and  produce  certain  things.  Now,  the  company  would 
pay  for  that  whether  Mr.  Doyle  and  I  in  the  end  patented  it  or 
not.  So  that  in  the  work  such  as  you  have  referred  to  as  ex- 
perimental work,  that  is  paid  by  the  railroad  company  in  de- 
veloping patents  that  Hedley  and  Doyle  have,  that  same  expense 
would  be  made  whether  Hedley  and  Doyle  patent  it  or  not.  There 
is  a  great  many  things  that  we  try  and  experiment  with,  if  you 
so  please,  that  we  don't  patent. 

Q.  But  the  Interborough  pays  the  expenses?  A.  The  Inter- 
borough  pays  for  everything  developed  in  the  Interborough  shjps. 

Q.  But  you  and  Doyle  get  the  patent  ?  A.  We  get  the  patent, 
the  United  States  letters  patent.  The  Interborough  has  the  free 
use  of  it,  if  she  wants  it. 

Q.  You  never  have  assigned  any  of  these  patents  to  the  Inter- 
borough simply  because  you  and  Doyle  were  employees  of  the  In- 
terborough and  the  Interborough  paid  you  and  also  paid  the  ex- 
penses of  your  work  ?  A.  ISTo,  the  patents  have  not  been  assigned 
to  the  Interborough. 

Q.  Do  you  allow  your  employees  generally  to  patent  any  de- 
vice or  invention  they  come  upon  in  the  course  of  their  work? 
A.  Yes,  sir ;  we  want  them  to  get  up  new  devices. 

Q.  And  yet  you  have  been  able  to  specify  only  one  thing 
patented  by  anyone  except  the  head  of  a  department  or  major 
officer  of  the  Interborough  ?    A.     I  think  that  is  right. 

Q.  How  many  mechanics  has  the  Interborough  in  its  employ? 
A.  Oh,  I  suppose  three  or  four  thousand  altogether. 

Q.  How  many  civil  engineers  ?    A.  Oh,  probably  twenty. 

Q.  How  many  mining  engineers?  How  many  electrical  en- 
gineers ?  A.  Well,  we  have  got  not  many  men  who  are  classed  as 
electrical  engineers.  Many  men  who  are  more  or  less  electricians 
call  themselves  electrical  engineers. 

Q.  But  you  have  a  considerable  number  of  electrical  engineers? 
A.  No. 

Q.  Have  you  any?    A.  Two  or  three. 
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Chairman  Thompson. —  How  many  have  you  that  call  them- 
selves that? 

Mr.  Hedley. —  I  don't  know.  All  these  young  students  over  to 
the  institute,  they  call  themselves  electrical  engineers.  I  may  say 
we  have  three  or  four  hundred  of  those. 

Chairman  Thompson. —  That  is  how  you  became  an  engineer, 
because  you  called  yourself  that? 

Mr.  Hedley. —  K"o,  sir.  I  don't  call  myself  that  unless  I  am 
driven  to  it. 

By  Mr.  Colby: 

Q.  What  I  mean  is  this ;  that  you  have  a  large  number  of  em- 
ployees who  are  graduates  of  technical  schools  who  have  had  the 
best  technical  training,  who  are  men  of  promise  and  capacity,  and 
of  unusual  ability  in  their  respective  professions.  That  is  true,  is 
it  not  ?     A.  No  doubt  about  that, 

Q.  And  yet  all  this  great  number  of  technically  trained,  scien- 
tific, expert  men,  although  working  in  the  shops  and  doing  noth- 
ing else,  concentrating  upon  these  problems,  have  only  been  able 
to  turn  out  one  invention,  while  you  and  Doyle  have  turned  up  a 
score  or  more  ?  A.  Well,  that  ought  to  be  creditable,  I  think,  I 
don't  think  T  should  be  condemned  for  that. 

Q.  I  am  merely  asking  you  if  that  is  not  the  fact.  A.  That  is 
the  best  of  my  recollection,  yes. 

Q.  You  have  many  duties  aside  from  your  mechanical  duties, 
have  you  not  ?     A.  Oh,  yes. 

Q.  What  are  your  duties  as  general  manager  and  vice-presi- 
dent of  all  these  companies  ?  A.  That  would  take  about  a  week  to 
tell  you,  I  guess. 

Q.  See  how  far  you  can  get  in  five  minutes.  A.  Why,  I  am  in 
charge  of  the  operation  and  maintenance  and  construction  of  the 
property.  That  means  that  the  head  of  ex'ery  department  reports 
to  me  and  we  discuss  all  matters  of  importance  and  arrive  at  con- 
clusions. That  refers  to  all  of  the  departments  that  I  have  men- 
tioned, including  the  operation.  The  operation  I  give  a  good  deal 
of  personal  attention  to.  I  watch  it  very  carefully.  I  know  what 
is  going  on  all  the  time,  and  see  to  it  that  in  so  far  as  my  ability 
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and  experience  goes,  that  the  people  of  New  York  get  the  best 
transportation  facilities  that  we  know  how  to  provide,  and  my 
job  is  to  see  that  they  get  it.  I  made  an  effort,  and  have  been 
fairly  successful,  I  think. 

Q.  You  are  the  head  of  the  department,  are  you  not  ?  A.  Why, 
you  might  put  it  that  way,  or  I  am  the  head  of  the  departments, 
every  department. 

Q.  You  are  the  general  executive  manager  of  that  company, 
are  you  not  ?  A.  Yes,  sir,  except  in  some  of  the  departments  I 
have  nothing  to  do  with.  The  auditing  department  and  the  treas- 
urer's department  and  the  purchasing  department  don't  come 
under  my  jurisdiction.  All  the  other  departments  in  the  organi- 
zation do. 

Q.  Have  you  anything  to  do  —  A.  And  the  legal  department 
does  not. 

Q.  Have  you  anything  to  do  with  the  financing  of  the  company 
and  its  financial  problems  ?  A.  No,  sir.  They  are  discussed  with 
me  sometimes,  but  I  have  no  official  duties  in  connection  with 
them. 

Q.  You  are  a  member  of  the  Board  of  Directors  ?  A.  ISFo,  sir, 
I  am  not,  and  would  not  be.     I  am  an  operating  man. 

Q.  Have  they  tried  to  make  you  a  member  of  the  Board  of 
Directors  ?    A.  Have  spoken  of  it  several  times. 

Q.  But  thus  far  you  have  evaded  it?  A.  When  I  try  to  dis- 
courage a  thing  with  my  own  company,  I  am  usually  successful. 

Q.  Do  you  think  being  a  member  of  the  board  or  executive  com- 
mittee would  impair  your  usefulness  to  the  company  ?  A.  Yes,  in 
many  cases  I  know  it  would.  I  can  do  better  work  for  the  com- 
pany if  I  am  not  —  if  I  attend  to  my  regular  job  than  if  I  am 
sitting  discussing  things  with  the  Board  of  Directors. 

Q.  In  other  words,  you  haven't  time  for  both  ?  A.  No,  I  don't 
believe  I  have,  and  do  both  justice. 

Q.  Your  duties  as  vice-president  and  general  manager  take  up 
practically  all  your  time,  do  they  not  ?  A.  Yes,  except  the  time 
that  T  steal  off  to  have  some  fun.  I  do  that  once  in  a  while,  but  I 
am  always  on  the  telephone  day  and  night.  They  always  know 
where  I  am.  I  don't  go  off  the  job  anywhere  for  an  hour  that 
they  don't  know  where  I  am.  They  know  I  am  right  down  here 
now  this  moment.     They  know  24  hours  of  the  day  where  I  am. 
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Q.  How  much  of  your  time  do  you  spend  in  inventing?  A. 
That  is  my  fun.  That  is  part  of  my  pleasure.  And  I  have  got 
several  things  in  mind  now  that  I  think  over  when  I  am  sitting 
by  myself,  some  of  which  look  pretty  good  to  me,  too.  I  think  I 
will  work  them  out. 

Chairman  Thompson. —  T  wish  you  would  tell  us  something 
of  that.     I  have  not  had  any  fun  like  that  since  — 

Mr.  Hedley. —  We  have  got  an  open  game  of  competition  down 
here,  if  any  of  you  can  bring  in  something  to  our  factor  of  safety 
and  save  us  some  money,  why,  we  will  pay  you  for  it  and  pay 
you  well  —  better  than  I  had  paid  me. 

Ey  Mr.  Colby : 

Q.  Isn't  it  a  fact,  Mr.  Hedley,  that  anything  that  is  good  that 
comes  along  in  your  shops  —     A.  ISTo. 

Q.  —  is  taken  by  Hedley  and  Doyle  and  promptly  patented, 
no  matter  who  did  it  ?     A.  No.     ISTo.  It  is  not  a  fact  at  all. 

Q.  Well,  isn't  it  a  fact  —     A.  I  resent  the  question,  because  • — 

Q.  I  think  the  question  would  be  something  that  you  might  re- 
sent if  it  were  not  for  the  evidence  you  have  already  given  here. 
I  think  it  is  a  quite  extraordinarj'  fact  that  over  a  period  of  some 
six  or  eight  years,  all  the  useful,  valuable  devices  evolved  in  your 
shop  with  all  these  employees,  happen  to  have  been  devices  of 
yourself,  Mr.  Doyle  and  possibly  Mr.  Stott  or  Stitt,  who  is  also  one 
of  the  major  officers  of  your  company.  That  is  a  fact,  isn't  if? 
A.   Yes,  sir.     I  have  not  said  anything  else  here  but  facts. 

Q.  That  is  a  surprising  coincidence  ?  A.  Yes,  sir,  a  very  cred- 
itable one,  too. 

Q.  Isn't  it  a  fact  that  it  is  a  practice  of  corporations  dealing 
with  employees  or  inventors  to  have  the  patents  taken  out  in  the 
name  of  the  inventor  and  licensee  and  have  the  patent  then  as- 
signed to  the  corporation  ?  A.  I  don't  know  what  the  practice  is, 
but  I  do  know  that  no  application  for  IT.  S.  patents  Avould  ever  be 
made  by  me  with  my  name  on  it  unless  I  was  the  inventor  or  par- 
tial inventor. 

Chairman  Thompson. —  I  am  afraid  if  you  worked  for  less 
than  two  dollars  a  day  that  they  would  take  it  away  from  you. 
That  is  what  they  would  do. 
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The  Witness. —  I  have  worked  for  two  dollars  a  day.  We  don't 
do  that  with  the  organization  of  the  Interborough.  A  man  earn- 
ing two  dollars  or  forty  dollars,  if  he  will  invent  something  that 
will  economize  our  operation  or  add  to  the  safety  of  the  public 
we  will  pay  him  good  money  for  it. 

Q.  Isn't  it  a  fact  that  has  only  occurred  in  one  instance,  and 
you  have  paid  only  $1,500  ?  A.  I  have  testified  to  the  full  facts 
here  about  it. 

Q.  That  is  what  you  have  testified  to  ?     A.  Yes,  sir. 

Q.  So  that  the  fact  is  hardly  as  sweeping  or  broad  as  your  state- 
ment of  the  company's  policy  ?  A.  Well,  I  have  not  stated  any- 
thing that  is  not  the  full  facts,  both  sweeping  and  broad. 

Q.  Is  it  not  a  fact  that  the  employer  owns  the  invention  of  his 
employee?     A.   No,  they  do  not  o^vn  mine  that  I  ever  knew  of. 

Q.  I  mean  in  the  absence  of  some  express  agreement  or  some 
express  stipulation?     A.   No,  not  that  I  ever  heard  of. 

Q.  Never  heard  of  such  a  rule  of  law  ?  A.  No.  I  always 
thought  I  was  the  owner  of  my  own  brains.     I  think  so  still. 

Chairman  Thompson. —  You  did  not  resen^e  that  in  your  con- 
tract of  employment  with  the  Interborough,  I  take  it?  There 
is  nothing  in  your  contract  of  employment  with  the  Interborough 
that  reserves  your  right  with  the  patents? 

Mr.  Hedley. —  I  would  not  make  a  contract  with  anyone  like 
that. 

Chairman  Thompson. —  Nothing  in  there  with  reference  to  it  ? 
Mr.  Hedley. —  I  am  sure  there  is  not. 

By  Mr.  Colby: 

Q.  Do  you  personally  adopt  or  approve  the  use  or  purchase  of 
various  devices  for  use  on  the  surface  or  subway  cars?  A.  Why, 
no,  I  would  not  say  that  my  approval  is  necessary. 

Q.  Is  it  influential?  A.  Oh,  it  is  influential,  yes.  No  doubt 
about  that. 

Q.  In  other  words,  you  have  a  good  deal  to  say  as  to  what  de- 
vices shall  be  adopted  on  the  cars  of  the  Interborough  Company  ? 
A.  They  give  a  great  deal  of  considrration  to  my  opinion  in  those 
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matters,  yes.     If  I  think  a  thing  sl^ould  be  used,  it  has  a  better 
chance  than  if  I  should  say  I  do  not  think  it  ought  to  be. 

Q.  How  long  have  you  exercised  this  function  of  passing  on 
such  devices  ?  A.  Oh,  ever  since  I  came  to  New  York  the  last 
time;  1903. 

Q.  Nothing  could  be  incorporated  in  the  specifications,  we  will 
say,  for  a  car  on  the  subway,  without  your  knowing  it  or  without 
your  approval  ?  A.  Well,  it  might  get  by  and  me  not  notice  it. 
I  read  over  those  specifications.  If  it  is  a  car,  that  is  prepared 
in  the  car  equipment  department;  if  it  is  a  generator,  it  is  pre- 
pared in  the  superintendent  of  motor  powers  department;  if  it  is 
a  civil  engineering  problem,  those  specifications  are  prepared  in 
the  civil  engineer's  department. 

Q.  Are  they  all  submitted  to  you?  A.  Yes,  I  read  them  all 
over.  Not  line  for  line.  But  in  a  general  way  I  am  familiar 
with  what  they  are  doing. 

Q.  Have  you  ever  specified  the  use  of  devices  patented  by  you 
or  Mr.  Doyle?    A.  No. 

Q.  You  have  seen  that  the  specifications  specified  yours  and 
Doyle's  devices,  have  you  not?  A.  Yes,  I  have  seen  that  those 
devices  will  be  furnished  by  the  railroad  company.  Wherever 
we  have  mentioned  in  the  specifications  patents  that  Mr.  Doyle 
or  I  own,  as  my  recollection  goes,  we  have  always  furnished  the 
device  ourselves  —  that  is  the  railroad  company  has,  and  the  rail- 
road company  goes  and  buys  it  in  the  open  market,  \vherever  it 
can,  the  cheapest,  without  payment  of  royalty. 

Q.  What  duties  has  the  general  manager  and  vice-oresident  of 
the  New  York  Railways  Company  ?  A.  The  same  as  the  subway 
and  elevated. 

Q.  What  are  your  duties  for  the  Rapid  Transit  Construction 
Company  ?    A.  Rapid  Transit  Subway  Construction  Companv  ? 

Q.  Yes.  A.  I  am  vice-president  in  charge  of  construction  there. 
My  duties  there  are  to  look  over  the  organization,  the  work,  and 
approve  of  or  disapprove  of  the  staff  that  is  employed  on  the  vari- 
ous contracts  from  the  engineering  down,  and  to  have  reports 
direct  from  those  engineers  as  to  the  progress  of  the  work,  the  man- 
ner in  which  the  work  is  being  done,  and  so  on  and  so  forth.  Gen- 
eral supervision  as  a  general  manager  would  have  of  a  subway  con- 
struction job. 
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Q.  Is  the  Eapid  Transit  Subway  Construction  Company  the 
company  that  is  building  the  new  Dual  System  ?  A.  We  are  build- 
ing a  part  of  it.  We  bid  on  several  sections  and  we  were  the 
successful  bidders,  and  the  contract  was  awarded  us,  and  we  are 
doing  the  work. 

Q.  How  many  miles  of  the  new  subway  is  the  Eapid  Transit 
Construction  Company  building?  A.  Oh,  I  don't  know  as  to  the 
mileage.    We  ■ — 

Q.  Approximately  ?  A.  We  have  got  about  ten  and  a  half 
million  dollars'  worth  of  the  work. 

Q.  Is  this  company  entirely  independent  from  the  Int«rborough 
Eapid  Transit  Company  or  the  New  York  Eailway.-j  Company? 
A.  So  far  as  I  know  it  is.  I  don't  mix  it  at  all.  I  manao-e 
the  business  for  the  Subway  Construction  Company  and  I  manage 
it  just  as  though  it  was  entirely  separate,  entirely.  It  is,  as  far 
as  I  am  concerned. 

Q.  It  is  a  contracting  company,  is  it  ?    A.  Yes. 

Q.  It  sustains  the  same  relation  to  this  new  work  as,  for  in- 
stance, such  a  contract  or  as  Thomas  A.  Gillespie  would  sustain 
to  the  work  if  he  got  the  contract  ?    A.  Just  the  same. 

Q.  Instead  of  an  individual  it  is  a  corporation  ?  A.  That  is 
correct. 

Q.  So  that  you  are  working  for  another  corporation  and  not 
an  affiliated  company  or  not  a  company  affiliated  with  the  Inter- 
borough  Eapid  Transit  Company?  A.  I  don't  recognize  it  is 
affiliated  in  a  financial  way.  I  suppose  it  is.  The  same  men  are 
on  the  directors  of  the  Subway  Construction  Company  as  on  the 
directors  of  the  Interborough,  I  believe.  I  told  you  that  this 
morning.  I  think  they  are  the  same  men.  As  far  as  I  am  con- 
cerned, I  run  the  Subway  'Construction  Company's  business  just 
as  though  I  was  not  with  the  subway  and  elevated.  We  are  going 
to  make  some  money  out  of  our  subway  construction  for  the 
company. 

Mr.  Quackenbush. —  The  stock  of  the  Construction  Company  is 
owned  by  the  Interborough  Eapid  Transit  Company.  I  think 
Mr.  Hedley  did  not  quite  get  your  question,  or  perhaps  may  not 
be  familiar  with  that. 
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By  Mr.  Colby: 

Q.  But  the  corporation  as  I  understand  it,  Mr.  Hedley,  and 
possibly  I  should  examine  someone  else  on  this  interesting  point — 
the  corporation  as  I  understand  it  is  dealing  with  the  subject  mat- 
ter of  the  dual  system,  and  the  work  is  undertaken  quite  as  a  per- 
son or  corporation  independent  of  the  Interborough  ?  A.  Yes, 
that  is  the  way  the  work  is  being  conducted.  It  is  being  conducted 
as  a  construction  job  on  precisely  the  same  basis  as  a  man  like 
Degnon. 

Q.  Or  O'Eourke  ?    A.  Or  O'Eourke,  or  any  of  those  people. 

Q.  Now,  the  Interborough  owns  the  stock,  Mr.  Quackenbush 
tells  me,  of  the  Eapid  Transit  Construction  Company,  and  yet  is 
it  not  a  fact  that  all  this  construction  that  is  going  on  is  being  done 
for  the  city  and  the  Interborough  jointly,  and  the  Brooklyn  Eapid 
Transit  ? 

Mr.  Quackenbush. —  I  can  answer  that  question,  perhaps.  Con- 
tract ISTo.  3  expressly  contemplates  the  existence  of  this  construc- 
tion company  and  provides  that  — 

'Chairman  Thompson. —  You  mean  Certificate  ISTo.  3  ? 

Mr.  Quackenbush. —  We  call  it  Contract  ISTo.  3.  Certificates 
relate  to  the  elevated.  The  subway  is  called  Contract  No.  3,  as 
distinguished  from  Contracts  No.  1  and  2  and  3.  That  is,  the  new 
Contract,  No.  3,  of  March  19,  had  in  mind  this  construction  com- 
pany, and  provided  that  neither  the  Interborough  nor  any  com- 
pany affiliated  with  it  should  make  a  profit  out  of  construction,  ex- 
cept when  the  construction  company  came  into  the  work  through 
open  and  competitive  bidding,  and  that  is  what  Mr.  Hedley  has 
explained  to  you  was  the  case  in  these  contracts  amounting  to 
something  over  ten  million  dollars.  We  bid  against  these  other 
people  and  we  were  the  lowest  bidders.  Otherwise  we  could  not 
make  a  profit  out  of  it. 

By  Mr.  Colby: 

Q.  From  whom  does  the  Interborough  buy  its  cars  ?  A.  We 
have  had  cars  from  many  places.  Wherever  we  can  get  the  best 
car  for  the  least  money.     The  last  lot  of  cars  we  had  were  from 


Report  of  Joint  Legislative  Committee  83 

the  Pullman  Company  in  Chicago.  We  have  bought  them  from 
half  a  dozen  other  car  builders. 

Q.  Mention  them.  A.  "We  have  bought  them  from  the  St. 
Louis  Car  Company,  from  J.  J.  Brill,  from  the  Wason  Company ; 
we  have  bought  them  from  Stevenson. 

Q.  Did  you  deal  directly  with  the  companies  you  mention,  or 
with  their  selling  agents  ?  A.  Weil,  we  deal  with  the  company  or 
their  representative.  In  most  cases  we  deal  directly  with  the  car 
company,  and  they  usually  send  their  representative  from  the 
works  to  finally  negotiate  the  contract. 

Q.  Is  the  Railway  Improvement  Company  connected  with  any 
of  these  car  companies  ?    A.  IS[o. 

Q.  Are  they  agents  of  any  of  these  car  companies  ?  A.  No,  not 
that  I  know  of,  while  I  had  anything  to  do  with  the  Railway  Im- 
provement Company. 

Q.  How  many  cars  have  you  bought  within  the  last  year  from 
the  Pullman  Company,  approximately?  I  assume  you  cannot 
answer  exactly.  A.  Well,  I  can  give  it  to  you  pretty  close. 
Seven  hundred  and  eighty-six  cars,  in  about  a  year. 

(Assemblyman  Burr  takes  the  Chair.) 

Q.  Mr.  Hedley,  will  you  excuse  me?  My  attention  was  dis- 
tracted there  for  a  moment.  How  many  did  you  say  from  the  Pull- 
man?   A.  I  said  786  during  the  past  year. 

Q.  From  the  Pullman  Car  Company  of  Illinois  ?    A.  Yes. 

Q.  These  other  companies,  how  many  from  the  St.  Louis  Car 
Company  ?  A.  We  have  bought  all  our  cars  during  the  last  year 
from  the  Pullman  Company.  We  have  not  bought  any  from  these 
other  companies  in  the  past  year. 

Q.  Have  you  —  you  have  not  bought  anything  from  Brill  or 
Wason  ?    A.  Not  during  the  past  year. 

Q.  You  have  in  former  years  bought  extensively  from  these 
companies  ?  A.  Bought  several  hundred  of  the  subway  cars  from 
Brill  and  several  hundred  —  I  say  we  bought  —  the  company 
bought  several  hundred  from  the  St.  Louis  Car  Company.  About 
a  hundred  or  two  from  the  Wason  Manufacturing  Company.  We 
bought  a  hundred  or  so  from  the  Stephenson  plant,  and  may  be 
one  or  two  others  that  I  have  forgotten. 
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Q.  You  don't  know  with  whom  the  company  dealt  in  any  of 
those  transactions  ?    A.  The  individual  ? 

Q.  Yes.     A.  I  do  in  a  general  way. 

Q.  Let  us  take  them  in  order.  Whom  did  you  deal  with  in  the 
Pullman  Company?    A.  Why,  a  Mr.  Slagle  closed  that  contract. 

Q.  You  don't  know  his  initials  ?    A.  JSTo,  I  don't,  sir. 

Q.  Is  he  a  New  York  man  ?  A.  Lives  in  Chicago,  I  believe.  I 
think  he  is  the  general  manager  of  the  contract  department  or 
something  of  that  kind. 

Q.  How  about  the  St.  Louis  iCar  Company  ?  A.  The  St.  Louis 
Car  Company,  we  have  not  bought  any  cars  from  the  St.  Louis 
Car  Company  for  —  see  —  I  guess  about  three  years  ago,  I  think 
a  man  named  Meisner  closed  that.  I  don't  know  whether  that  was 
not  closed  with  Wendell  &  McDuffy. 

Q.  Wendell  &  McDuffy  ?  A.  Yes,  Wendell  &  McDuffy,  I  think 
it  was.  I  think  they  negotiated  that  contract.  Either  they  or  a 
man  named  Meisner  who  is  the  secretary  of  the  St.  Louis  Car 
Company,  I  think. 

Q.  Where  is  the  office  of  Wendell  &  McDuffy  ?  A.  I  think  it 
is  71  Broadway. 

Q.  That  is  the  address  of  the  Railway  Improvement  Company  ? 
A.  In  the  same  building,  as  I  understand  it.  I  have  never  been 
do^vn  there. 

Q.  Any  connection  between  the  firm  of  Wendell  &  McDuffy  and 
the  Railway  Improvement  Company?  A.  Not  that  I  know  of. 
There  was  not  when  I  was  handling  the  Railway  Improvement 
Company  —  not  handling  it,  but  when  I  was  controlling  it. 

Q.  Who  composed  the  firm  of  Wendell  &  McDuffy?  A.  Mc- 
Duffy—  that  is  right  —  McDuffy  held  some  of  the  Railway  Im- 
provement Company's  stock,  I  believe,  at  one  time.  I  guess  he 
did. 

Q.  Who  composed  the  firm  ?    A.  Wendell  &  McDuffy  ? 
Q.  Yes.     A.  I  don't  know,  sir. 

Q.  Do  you  know  any  of  the  members  of  the  firm  except  Wen- 
dell &  McDuffy  ?  A.  ISTo.  Wendell  is  dead.  No ;  I  don't  know 
of  my  own  knowledge  any  other  members  of  the  firm. 

Q.  Whom  did  3'ou  deal  with  in  dealing  with  Brill  ?     A.  Why. 
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that  was  Mr.  Kerwind,  the  president,  and  Hulings,  I  think.  Hul- 
ings  is  the  general  manager  of  sales,  or  something  of  that  kind. 

Q.  These  cars  were  not  'bought  by  you  or  through  you  ?  A.  No, 
I  don't  close  these  contracts.  Mr.  Eoss,  their  vice-president  in 
charge  of  purchase  — 

Q.  David  W.  Eoss?  A.  Yes.  I  don't  mean  by  that  that  I 
don't  have  a  great  deal  to  say  about  just  where  the  contract  ought 
to  go  for  cars,  as  to  the  ability  of  the  shop  to  turn  tliem  out  and 
make  deliveries  and  so  on  and  so  forth.  Final  negotiations  as  to 
how  much  money  we  paid  for  them.    Mr.  Koss  does  (hat ;  not  me. 

Q.  What  about  Wason  Manufacturing  Company  ?  You  would 
refer  me  for  accurate  information  to  Eoss  on  that  point,  would 
you  ?  A.  Well,  I  know  those  fellows  pretty  well,  all  of  them.  A 
man  named  Pierson  used  to  come  down  for  the  Wason  —  nice 
fellow,  too. 

Q.  When  you  buy  cars,  do  you  send  specifications  of  all  of  the 
devices  that  the  cars  shall  carry  ?  A.  Well,  when  we  buy  the  cars, 
we  buy  the  car  body  with  the  fixtures  that  go  with  the  car  body, 
but  that  is  all.  Now,  that  sometimes  mean  that  we  will  buy  a  car 
body  even  without  the  seats.  The  seat  frames  will  be  in  there. 
Then  the  purchasing  department  buys  the  seats  of  the  seat  manu- 
facturer, and  —  like,  for  instance,  these  cars,  new  cars  that  you 
see  coming  down  in  the  subway  now  have  a  white  enameled  rail- 
ing in  the  center  of  the  car.  We  buy  a  car  and  our  purchasing 
department  buys  those  white  enameled  railings  and  puts  them  in. 

Q.  When  are  the  sanitary  straps  bought  and  put  in  ?  A.  Those 
sanitary  straps,  if  I  recall  it  right,  the  last  lot  were  bought  by  the 
railroad  company  and  sent  to  Pulhnan  and  Pullman  put  them  in. 
That  is  as  I  remember  it. 

Q.  Bought  from  whom?  A.  I  don't  know  where  the  purchas- 
ing department  bought  them.    I  could  find  out  for  you. 

Q.  Well,  I  will  ask  Mr.  Moss.    A.  Eoss  —  E-o-s-s. 

Q.  Ross.  And  where  do  they  get  the  door  controlling  device  for 
the  cars?     A.  That  is  the  air  device,  I  suppose  you  mean.     We 

buy  — 

Q.  Yes,  that  air  device.     A.  The  air  machine,  the  air  engine, 

as  we  call  it.  Why,  that  —  those  air  engines  come  from  two  places. 
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The  most  of  them  come  from  one  place,  and  I  wish  they  all  came 
from  one  place.  The  Burdett  Eountree.  That  is  a  Chicago  con- 
cern. I  think  that  is  their  name.  They  have  furnished  the  most 
of  them.  And  the  Consolidated  Car  Heating  Company  have  fur- 
nished some  of  them.     They  furnish  very  few. 

Q.   Is  Rountree,  R-o-w-n,  or  R-o-u-n  ?     A.   R-o-u-n. 

Q.  Where  is  the  Consolidated  Car  Heating  Company's  office? 
A.  In  Albany,  I  think.  I  think  they  have  a  representative  in 
New  York. 

Q.  And  Burnett  Rountree  Company,  is  that  the  name  ?  A.  No, 
I  think  it  is  Burdette  &  Rountree. 

Q.  Of  Chicago  ?    A.  Yes. 

Mr.  Colby. —  Mr.  Chairman,  it  is  now  four  o'clock,  and  I  said 
that  I  would  —  we  would  adjourn  at  four.  I  would  like  to  ask 
just  one  question  of  Mr.  Hedley  before  we  take  a  recess  until 
to-morrow  morning. 

Chairman  Burr. —  Would  you  like  half  an  hour  more  ? 

Mr.  Colby. —  I  just  want  to  ask  him  one  question. 

By  Mr.  Colby: 

Q.  You  have  stated  that  you  do  not  think  you  receive  a  suffi- 
cient salary.    A.  Oh,  well,  that  is  — • 

Q.  What  do  you  think  you  are  entitled  to  receive  for  your 
labor?  A.  That  was  more  or  less  conversational.  But  I  never 
set  any  figure  on  what  my  value  is.  I  think  it  is  worth  a  good  deal, 
though.    I  have  got  a  good  opinion  of  myself. 

Chairman  Burr. —  Never  have  had  to  ask  them  for  a  raise  ? 

Mr.  Hedley. —  Oh,  yes,  I  have  asked  for  a  raise. 

Chairman  Burr. —  We  will  adjourn  until  11  o'clock  to-morrow 
morning  at  this  place. 

Whereupon,  at  4  o'clock  p.  jt.,  the  Committee  adjourned  to  meet 
at  11  o'clock  A.  M.,  February  1,  1916,  at  the  same  place. 
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FEBRUARY  1,  1916 

New  Yoek  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

Meeting  called  to  order  by  Chairman  Thompson,  at  11  a.  m.,  a 
quorum  being  present. 

Hedley,  Frank,  being  recalled  for  further  examination,  testi- 
fied as  follows: 

Mr.  Colby  examining: 

Q.  I  think  I  requested  you  yesterday,  Mr.  Hedley,  to  produce 
if  you  will,  your  contract  of  employment  with  the  Interborough 
Rapid  Transit  Company.  Have  you  been  able  to  fi:iix  it?  A.  I 
told  you  at  that  time  that  I  didn't  know  whether  I  was  under 
contract  or  not.  I  find  that  I  am  not.  I  have  got  no  contract  for 
employment  at  the  present  time. 

Q.  What  was  the  last  contract  of  employment  that  you  entered 
into  ?  A.  The  last  contract  of  employment  I  entered  into  was  in 
1909. 

Q.  That  contract  you  are  able  to  produce  ?     A.  Yes,  sir. 

Q.  Does  it  contain  a  definition  of  the  duties  that  pertain  to  your 
employment?    A.  In  a  broad  sense,  yes,  sir. 

Q.  Will  you  let  me  have  it  at  two  o'clock?  A.  I  have  it  now. 
I  have  it  in  my  pocket.  I  had  to  get  it  from  the  secretary  of  the 
company's  file.  I  don't  know  where  mine  is.  I  don't  know  where 
it  has  gone. 

Q.  In  your  answer  to  the  Committee's  letter  of  January  13th 
you  say  with  reference  to  the  Prepayment  Car  Sales  Company  that 
"  I  made  a  contract  with  the  Prepayment  Car  Sales  Company." 
I  think  I  asked  you  for  that  contract  also.  A.  ISTo,  I  don't  recall 
that  you  did.    You  may  have  but  I  have  no  memorandum  of  that. 

Q.  Will  you  produce  that?  A.  I  have  no  memorandum  of 
that,  sir,  but  I  will  produce  it,  certainly. 

Q.  You  further  say  that  "  Under  the  license  of  sales  of  patents 
that  I  have  made  I  have  always  reserved  the  right  that  this  com- 
pany," referring  to  the  New  York  Railways  Company,  "  to  use 
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the  patent."  This  statement  I  assume  applies  to  the  Prepayment 
Car  Sales  Company?    A.  Yes,  sir. 

Q.  Has  the  Prepayment  Car  Sales  Company  instituted  a  suit 
against  the  New  York  Railways  Company  over  the  matter  of  roy- 
alties ?  A.  'No,  I  don't  think  they  have.  I  haven't  heard  of  such 
a  suit.  I  believe  the  Pay-as-you-enter  Car  Company  have  a 
suit  against  the  receivers  of  the  New  York  Railways  Company,  I 
mean  the  New  York  City  Railways  Company. 

Q.  That  is  the  only  litigation  that  you  know  of?  A.  That's 
all  I  know  of,  sir.     I  have  had  nothing  whatever  to  do  with  that. 

Q.  You  never  have  had  any  dealings  with  the  Pay-as-you-enter 
Car  Company  ?    A.  No,  sir. 

Q.  Either  directly  or  indirectly  ?    A.  No,  sir. 

Chairman  Thompson. —  Do  they  handle  any  of  your  patents  ? 

Mr.  Hedley. —  No,  sir. 

Q.  That  is  a  suit  for  royalties  is  it?  A.  That  is  as  I  under- 
stand it,  that's  only  hearsay;  as  I  understand  it  it  is  a  suit  for 
royalties  for  the  pay-as-you-enter  oars  that  were  furnished  to  the 
Street  Car  Company  during  the  time  that  the  company  was  in- 
the  hands  of  a  receiver. 

Q.  What  is  the  relation  between  the  Pay-as-you-enter  Car  Com- 
pany and  the  Prepayment  Car  Sales  Company,  any  ?  A.  I  don't 
know,  sir. 

Q.  Will  you  give  the  benefit  of  y Jur  impression  as  to  that  ?  A. 
I  understand  that  the  Prepayment  Car  Sales  Company  obtained 
the  selling  rights  of  the  patents  owned  by  the  Pay-as-you-enter  Car 
Company.     That  is  my  understanding. 

Q.  The  Pay-as-you-enter  Car  Company  is  the  major  or  parent 
company  ?    A.  I  believe  it  is. 

Q.  And  the  Prepayment  Car  Sales  Company  is  a  celling  agent 
of  the  Pay-as-you-enter  Car  Company?  A.  That  is  my  under- 
standing. 

Q.  Your  dealings  have  been  only  with  the  Prepayment  Car 
Sales  Company  ?    A.  That  is  correct. 

Q.  What  patented  devices  have  you  sold  to  the  Pay-as-you-enter 
Car  Company  ?    A.  None. 

Q.  And  what  device  have  you  turned  over  to  the  Prepayment 
Company?    A.  They  have  the  right  to  and  manufacture  and  sell 


Report  of  Joint  Legislative  Committee  89 

to  any  companies  the  low  level  cars,  tlie  double-deck  cars,  and  two 
or  three  minor  patents  with  the  low  level  and  double-deck  car  that 
are  essential  to  that  character  of  a  car. 

Q.  The  low  level  car  is  sometimes  called  a  stepless  car,  isn't  it  ? 
A.  Yes,  sir.  These  contracts  always  carry  with  them  a  clause  that 
the  railway  company  by  which  I  am  employed  reserves  the  right 
to  bny  them  anywhere  they  please  without  payment  of  royalties 
to  anyone,  and  they  do  so. 

Q.  You  claim  to  be  the  inventor  of  the  stepless  car  ?  A.  Mr. 
Doyle  and  myself  are  the  inventors. 

The  Chairman. —  That  is  different  than  the  low  level  car  ? 

Mr.  Colby. —  Same  thing,  he  has  testified. 

Q.  Is  that  an  undisputed  claim?  A.  It  has  been  awarded  by 
the  patent  office,  and  I  have  never  heard  anyone  dispute  it;  be 
on  dangerous  gi'ound  if  they  do. 

Q.  Do  you  know  jMr.  Jones,  of  Pittsburgh  ?  A.  I  have  heard 
of  him,  and  I  know  him,  I  have  met  the  gentleman. 

Q.  Do  you  know  of  him  in  relation  to  the  stepless  or  low  level 
car  ?  A.  Only  what  I  have  heard.  I  do  not  know  anything 
directly  from  him. 

Q.  Do  you  know  that  he  claims  to  be  the  inventor  of  the  stepless 
car  ?    A.  I  have  heard  that  he  claims  to  be  the  inventor,  yes. 

Q.  Patents  are  rather  casually  granted  in  the  first  instance,  are 
they  not  ?    A.  Wby,  I  would  not  say  so,  no. 

Q.  I  mean  to  say  you,  as  a  very  active  inventor,  know  that  the 
grant  of  letters  patent  is  not  regarded  even  by  the  patent  office  as 
in  any  sense  conclusive  on  the  claim  made  on  the  patent?  A. 
Why,  I  don't  feel  that  way  about  it.  I  know  they  make  a  careful 
search  and  if  they  find  anything  that  they  think  looks  like  what 
you  have  got,  they  always  have  a  stiff  argument  with  you  about  it. 

Q.  You  know  the  statute  contains  elaborate  provisions  for  the 
testing  of  patents  that  may  have  been  granted  by  the  government? 
A.  Oh,  I  know  that  they  are  frequently  contested.  I  don't  know 
what  the  statute  says. 

Q.  The  reopening  of  the  whole  question  of  the  patentee  or  the 
inventor's  claim  is  amply  provided  for,  isn't  it  ?  A.  That  I  don't 
know.     I  know  patents  are  often  contested. 
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Q.  Did  you  ever  own  any  stock  in  the  Prepayment  Oar  Sales 
Company?    A.  No,  sir. 

Q.  Or  in  the  Pay-as-you-enter  Car  Company  ?    A.  JSTo,  sir. 

Q.  There  are  two  pay-as-you-enter  car  companies,  are  there 
not?  A.  I  don't  know  that  there  are.  On  my  list  that  I  sent  to 
the  accountant  of  this  Commission,  that  is  the  complete  list  of 
everything  I  own. 

Q.  How  much  stock  did  you  ever  own  in  the  'Computing  Tabu- 
lating and  Recording  Company?  A.  I  own  nineteen  thousand 
dollars'  worth  of  bonds  and  I  own  187  shares  of  the  common 
stock. 

Q.  You  still  own  that?  A.  I  still  own  that,  yes,  sir.  And  I 
paid  for  it  in  cash,  the  same  rate  as  the  other  investors  paid  for  it. 

Q.  What  was  that  rate?  A.  I  paid  $25,000  for  the  whole 
thing. 

Q.  For  the  19,000  bonds  and  the  187  shares  of  the  stock?  A. 
Yes,  sir.  That  is  the  same  rate,  if  I  understand  it,  everyone  else 
paid. 

Q.  That  is  the  company  that  manufactures  the  coasting  clock  ? 
A.  They  do  manufacture  the  coasting  clock,  yes,  sir. 

Q.  And  sell  it  ?  A.  No.  They  don't  sell  it.  If  I  understand 
it,  the  Railway  Improvement  Company  still  have  the  exclusive 
right  to  sell.  They  would  sell  it,  however,  to  the  Interborough, 
if  we  wanted  any.    We  can  buy  it  anywhere  we  like. 

Q.  The  Computing,  Recording  and  Tabulating  Company  would 
sell  to  the  Interborough  ?    A.  Oh,  yes. 

Q.  Did  you  ever  hold  any  official  relation  other  than  bond- 
holder and  stockholder  in  that  company  ?  A.  Xo,  sir.  The  bonds 
and  the  stock  were  put  on  the  market,  and  I  think  it  was  Flint 
&  Company  I  bought  my  bonds  and  stock  from.  They  put  them 
on  the  market  and  I  got  a  circular  and  bought  it,  and  I  paid  for 
them  the  same  as  anybody  else. 

Q.  How  long  were  you  connected  with  the  Railway  Improve- 
ment Company  prior  to  becoming  its  president  ?  A.  I  was  its 
president  from  the  start. 

Q.  You  were  its  organizer  ?  A.  Yes,  sir,  one  of  its  organizers. 
I  retained  that  position  because  I  was  going  to  keep  it  perfectly 
straight,  so  that  the  companies  employing  me  would  not  buy  any- 
thing from  that  company,  and  they  never  did. 
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Q.  The  companies,  however,  buy  the  coasting  clock?  A.  Not 
from  the  Railway  Improvement  Company;  no,  sir.  Direct  from 
the  manufacturer. 

Q.  The  Computing,  Tabulating  and  Recording  Company  was 
not  its  sole  manufacturer  ?  A.  Yes,  the  sole  manufacturer  of  the 
coasting  clock;  the  sole  manufacturer  of  the  coasting  clock. 

Q.  But  you  say  the  Railway  Improvement  Company  was  its 
selling  agent?     A.  That  is  right. 

Q.  It  is  admitted  that  the  Interborough  has  bought  something 
like  thirteen  or  fourteen  hundred  of  those  clocks  ?  A.  Yes,  we 
have  bought  —  I  have  the  correct  figure  in  my  pocket. 

Q.  Thank  you.  A.  I  find  that  yesterday  I  overstated  that.  I 
told  you  yesterday  more  clocks  than  we  are  using,  and  I  told  you 
_  yesterday  that  my  compensation  was  greater  than  it  really  is. 

Q.  I  would  be  glad  to  have  you  correct  any  error  in  your  testi- 
mony. A.  I  find  that  on  the  subway  we  have  372  clocks;  on  the 
elevated  we  have  Y35.     That  is  a  total  of  1107. 

Q.  Have  you  contracted  for  additional  clocks  ?  A.  Subway 
and  elevated? 

Q.  Yes.     A.  ISTo,  sir. 

Q.  Have  you  any  arrangement  that  all  your  cars  are  to  be 
equipped  with  these  clocks  ?    A.  No,  sir. 

Q.  Have  you  stopped  buying  these  clocks?  A.  No,  sir.  I 
shall  recommend  that  they  be  purchased  for  our  new  cars,  be- 
cause they  are  not  expensive  apparatuses,  and  as  I  testified  yester- 
day, those  that  we  have  now  are  saving  annually  to  the  railroad 
company  over  $600,000  a  year,  and  for  which  the  board  of 
directors  passed  a  special  resolution  which  awards  me  a  total  of 
$4,151.25  per  year.     That  is  not  — 

(Flashlight  picture  taken) 

Mr.  Colby. —  Who  is  the  subject  of  all  this  bombardment  ? 
You? 

Mr.  Quackenbush. —  Not  I. 

By  Mr.  Colby: 

Q.  Did  I  interrupt  you  ?  A.  No,  sir,  you  couldn't  interrupt 
me. 

Q.  I  might  succeed  measurably  if  I  set  out  to  do  it.    However, 
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I  don't  desire  to.  A.  I  just  said,  Mr.  Colby,  that  the  railroad 
company  out  of  this  device  is  saving  over  six  hundred  thousand 
dollars  a  year,  and  for  which  the  board  of  directors  recognize  by 
passing  a  resolution  awarding  me  a  payment  of  $4,151.25  per 
year. 

Q.  You  said  —  A.  I  don't  think  that  is  a  very  large  pro- 
portion. 

Q.  You  said  that  several  times,  and  I  would  be  tempted  to 
test  my  powers  of  interruption  if  you  say  it  again.  Allow  me  — 
A.  Yes,  sir ;  I  am  very  glad  it  is  understood. 

Q.  How  could  the  Interborough  acquire  these  clocks  if  the 
Computing,  Tabulating  and  Recording  Company  is  its  sole  manu- 
facturer and  the  Railway  Improvement  Company  is  its  selling 
agent,  and  the  selling  agent  was  denied  permission  to  sell  it  ?  ■ 
A.  Well,  that  is  not  so.  The  Interborougli  Rapid  Transit  Com- 
pany can  buy  these  clocks  from  the  Computing,  Tabulating  and 
Recording  Company.  We  can  buy  them  for  anybody  else  that 
can  manufacture  them  for  us. 

Q.  Who  in  fact  do  they  buy  them  from  ?  A.  They  buy  them 
from  the  International  Time  Recorder  Company,  who  later  is  the 
Computing,  Tabulating  and  Recording  Company. 

Q.  Now,  let  us  get  that  clear.  That  ought  to  be  within  our 
combined  power.  What  is  the  relation  of  the  International  Time 
Recording  Company  to  the  Computing,  Tabulating  and  Record- 
ing Company  ?  A.  If  I  understand  it,  the  International  Time 
Recording  'Company  was  a  company  doing  business  by  itself.  Then 
several  other  companies  got  together  and  formed  a  new  company 
and  called  it  the  Computing,  Tabulating  and  Recording  Company. 

Q.  Which  I  now  understood  from  your  answer  a  moment  ago 
is  the  sole  manufacturer  of  the  coasting  clock  ?  A.  They  have 
been  the  sole  manufacturer  thus  far,  but  they  are  not  necessarily 
the  sole  manufacturer.  The  Interborough  have  the  right  to  buy 
them  from  any  person,  but  I  am  sure  they  can  buy  them  cheaper 
from  the  Computing,  Tabulating  and  Recording  Company  than 
they  can  get  them  from  anyone  else. 

Q.  I  am  content  to  rest  my  question  with  the  fact  that  tlic 
only  manufacturer  is  the  Computing,  Tabulating  and  Recording- 
Company,  understanding  that  in  the  future  other  manufacturers 
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may  appear  in  the  field,  but  they  are  not  indicated  now,  are  they, 
these  other  companies  ?  A.  They  are  the  only  people  who  manu- 
facture a  complete  machine. 

Q.  Allow  me.  And  the  only  people  from  which  the  Inter- 
borough  has  been  able  to  obtain  the  coasting  clocks  which  it  has 
installed  upon  its  equipment  ?  A.  That  is  correct ;  but  if  I  ex- 
plain. The  General  Electric  Company  or  the  Westinghouse  Com- 
pany, and  I  think  may  be  some  other  companies,  have  made  the 
electrical  parts  of  these  clocks;  those  electrical  parts  are  made  in 
Schenectady  or  Pittsburgh,  and  sent  to  the  works  of  the  Com- 
puting, Tabulating  and  Recording  Company  and  assembled  by 
them. 

Q.  I  am  not  particularly  interested  in  the  mechanical  details 
of  the  manufacturing.  The  point  I  want  correct,  and  which  T 
assume  now  I  understand,  is  that  this  company,  the  Computing, 
Recording  &  Tabulating  Company,  is  the  maker  and  the  vendor 
of  these  clocks  ?  A.  ISTo.  They  are  the  maker.  They  can  vend 
them  to  the  Interborough,  but  the  vending  of  them  to  any  other 
company  other  than  the  Interborough,  if  I  understand  it  right, 
has  got  to  be  done  by  the  Railway  Improvement  Company.  At 
least,  that  was  the  condition  when  I  was  conversant  with  the  Rail- 
way Improvement  Company. 

Q.  Well,  what  becomes  of  this  distinction  that  you  have  been 
at  some  pains  to  establish  between  your  willingness  that  the  Com- 
puting, Tabulating  &  Recording  Company  here  should  sell  your 
clocks  to  the  Interborough,  and  your  disinclination  that  the  Rail- 
way Improvement  Company  should  sell  any  of  your  devices  to 
the  Interborough?  A.  Well,  because  I  practically  owned  the 
Railway  Improvement  Company  at  one  time. 

Q.  But  you  are  a  very  substantial  owner  of  the  securities  of  the 
Computing,  Tabulating  &  Recording  Company  ?  A.  No,  I  don't 
think  I  am  a  substantial  owner. 

Q.  You  don't  think  187  shares  and  19,000  of  bonds  is  a  sub- 
stantial holder  ?    A.    No,  I  don't  think  so. 

Q.  I  am  going  to  excuse  you  after  this  question  in  order  that 
'I  may  call  Mr.  Pizzini,  who  tells  me  that  he  intends  to  leave 
for  Chicago  on  Thursday  to  attend  some  convention,  and  that  he 
then  purposes  continuing  on  to  the  Pacific  Coast.  A.  Well,  if  T 
can  "-et  away,  I  intend  to  leave  for  Chicago  on  Thursday  too. 
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Q.  Well,  we  will  see  what  we  can  do.  I  want  you  at  2  o'clock. 
I  want  to  ask  you  this  question:  This  Rapid  Transit  Subway 
Construction  'Company,  of  which  you  are  the  vice-president  and 
general  manager A.  The  vice-president. 

Q.  You  are  vice-president.  That  is  the  original  Subway  Com- 
pany, isn't  it  ?  A.  Yes,  it  is  the  original  Subway  Company ;  built 
the  original  subway. 

Q.  Were  you  identified  with  the  company  from  its  inception  ? 
A.  No,  sir. 

Q.  AVhen  did  you  become  identified  with  it?  A.  Oh,  I  have 
had  charge  of  the  work  in  the  Subway  Construction  Company 
for  —  since  about  1907 ;  about  eight  years,  I  should  say. 

Q.  How  much  stock  do  you  own  in  that  company?  A.  N^onp 
at  all. 

Q.  Never  have  owned  it?  A.  No.  I  put  on  my  list  all  the 
stock  I  owned. 

Q.  In  the  last  two  years.  You  never  had  any  financial  interest 
in  that  company  ?     A.   No,  sir. 

Q.  T  would  like  to  excuse  Mr.  Hedley  —  just  a  moment  —  will 
you  have  prepared,  please,  Mr.  Hedley,  and  be  prepared  to  testify 
from  it,  a  statement  of  your  total  income  from  this  list  of  patents, 
which  I  will  go  into  at  two  o'clock  ? 

Chairman  Thompson. —  On  the  income  from  each  patent  ? 

Q.  Yes.    A.  From  the  Railroad  Companies  I  am  employed  by  ? 

Chairman  Thompson. —  No ;  all  companies. 

Mr.  Hedley. —  I  can't  do  it. 

Chairman  Thompson. — Why  ? 

Mr.  Hedley. — Why,  in  the  first  place  I  don't  know.  I;  would 
take  a  longer  time  than  until  two  o'clock  for  me  to  get  it. 

Chairman  Thompson. —  Do  the  best  you  can  by  two  o'clock. 
We  don't  mean  — 

Mr.  Colby. — We  want  that  information. 

The  Chairman. —  Tomorrow  ? 

Mr.    Hedley. — You  can  have  most   all  the   information   yoii 
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want,  sir.    It  is  going  to  take  nie  time  to  get  it  up.    I  don't  keep 
any  books. 

By  Mr.  Colby: 

Q.  You  don't  keep  any  record  of  your  income  from  this  —  the 
twenty-five  or  thirty  patents  ?  A.  'No.  I  know  in  a  general  way 
what  it  is,  and  I  take  —  get  a  statement  once  in  a  while. 

Q.  From  whom?  A.  From  whoever  has  a  right  to  build  from 
my  patents.     I  got  a  statement  from  one  of  them  this  morning. 

Chairman  Thompson. — Well,  we  will  get  at  it  the  best  we  can. 

Mr.  Hedley. —  I  couldn't  possibly  do  it. 

By  Mr.  Colby: 

Q.  Mr.  Hedley,  do  I  understand  you  to  say  that  from  a  list 
of  patents  here  of  thirty  or  more,  many  of  which  are  in  use  by 
thirty  or  forty  railroads  ?  A.  No,  I  didn't  say  that.  I  said  some 
of  them. 

Q.  Some  of  them.  Thirty  or  forty  railroads  —  A.  I  guess 
more  than  that,  too. 

Q.  You  preserve  no  memoranda  of  receipts  of  the  royalties 
from  such  patents  ?    A.  ISTo. 

Q.  You  testified  that  some  of  the  railroads,  such  as  the  Hud- 
son McAdoo  Tunnel  and  the  Southern  Pacific  have  paid  you  as 
much  as  $15  per  car  for  the  installation  of  one  device  ?  A.  I  said 
ten  dollars,  the  Hudson. 

Q.  The  Southern  Pacific,  the  anti-climber  —  A.  I  said  to  the 
best  of  my  recollection  the  Southern  Pacific  did  pay  $15. 

Q.  I  think  you  also  said  it  was  equipped  on  many  hundreds 
of  their  cars  ?    A.  I  believe  it  is. 

Q.  Therefore  it  must  be  a  very  substantial  income  even  for  a 
man  as  large  as  you  are.  A.  Well,  it  has  been  an  income  that  I 
have  appreciated,  but  after  I  have  got  it,  made  use  of  it,  I  don't 
bother  my  head  about  what  has  gone  behind. 

Q.  Many  of  these  patents  you  don't  own  yourself,  but  jointly  ? 
A.  I  know  what  has  taken  place  every  year,  and  Mr.  Doylo  gets 
the  same  statement  I  do  from  the  people  we  have  disposed  of  — 

Q.  Possibly  Mr.  Doyle  has  preserved  a  record  of  his  receipts. 
A.  He  may  have. 


96  I^■vE^lu^ATION  OF  Prui-io  Skkviok  Commissions 

Q.  lu  dividing —  A.  You  are  asking-  how  mueli  1  got  out  of 
those  thiug-s,  going  haok  —  some  of  them  are  very  ohi,  ten  or 
fifteen  years. 

Chairman  Thompson. — About  the  hist  tliree  years. 

]\lr.  Hedley. —  The  List  three  years.  Well,  that  is  an  e.i'<ier 
matter.  I  may  have  papers  for  the  last  tliree  years,  memorandum 
of  stateuKMits.  If  I  have,  1  will  dig  tliom  up  for  you  as  soon  as 
possible, 

r.y  Mr.  Colby: 

Q.  I  want  a  complete  statement,  Mr.  Hedley,  as  far  as  you 
can  possibly  compile  it.  A.  1  will  give  it  to  you  that  wa_\',  sir,  as 
complete  —  there  won't  be  anything  in  it  but  what  are  facts,  an  1 
all  the  facts  will  be  in. 

Chairman  Thompson. — We  don't  assume  that.  You  have  hci'ii 
very  decent  about  giving  all  the  iuforniatiou  we  ha\-e  askcil,  and 
your  company  has. 

^Ir.  Hedley. —  Well,  sir,  I  have  got  an  open  lxx>k,  and  the  cards 
are  on  the  t^ible  all  the  time.  Y'oii  or  anylnidy  else  that  has  the 
right  to  can  see  them. 

Chairman  Thompson. —  ^fr.  Qnackenbnsh  has  been  here  with  an 
open  face  every  time  he  c^ima 

J!  r.  Quackenbush. — Tliey  just  drew  me  up  here.  I  haven't  done 
auj-thing. 

Mr.  Chairman,  II r.  Colby  made  a  suggestion  about  the  order 
of  proof  here,  and  I  stated  to  the  Chairman  before  Mr.  Colb\- 
caone,  the  reason  that  it  would  be  dcxsirable  to  have  Mr.  Dovle 
called,  just  Ixn-ause  he  has  been  away  from  the  shop  so  long.  While 
I  don't  want  to  interfere  with  the  convenience  of  Mr.  Pizziui,  1 
thinlv  Mr.  Colby  will  realize  that  we  are  runuing  a  railroad  that  is 
very  important- —  if  you  could  call  Mr.  Doyle  now- — 

Mr.  Colby. —  1  don't  think  I  can  call  JMr.  Doyle  at  the  moment. 
1  should  like  to  accommodate  you. 

i\lr.  Quackenbush. —  Then  1  ask  the  Chairman  to  excuse  ICr. 
Doyle. 
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Mr.  Colby. —  I  think  Mr.  Doyle  might  go  back  to  the  shop  on 
agreement  that  he  can  respond  to  a  half-hour  summons. 

Mr.  Quackeiibush. —  Yes. 

By  Mr.  Colby: 

Q.  Mr.  Hedley,  will  you  also  bring  me  at  2  o'clock  the  min- 
ute book  of  the  company,  of  its  executive  committee,  containing 
resolutions  in  which  these  special  awards  have  been  made  ?  A.  I 
have  got  copies  of  them  in  my  pocket,  sir.  You  asked  me  for  that 
before.    And  I  have  them  with  me,  sir. 

Q.  Oh,  yes.  Let  me  have  them.  I  assume  they  are  under  the 
seal  of  the  secretary  ? 

Mr.  Quackenbush. —  I  will  see  that  they  are. 

Mr.  Hedley. —  ISTo,  they  are  not.  Just  prepared  in  my  office. 
There  are  some  other  figures  you  asked  me  for. 

Mr.  Colby. —  Yes,  thank  you. 

Mr.  Hedley. —  You  asked  for  the  capitalization  of  the  Subway 
Construction  Company.  That  is  on  the  top  of  the  memorandum 
there,  too.    ' 

Mr.  Colby. —  Mr.  Pizzini. 

The  Chairman. —  Mr.  Hedley,  you  are  excused  until  2  o'clock. 

Pizzini,  Axdeew  J.,  being  first  duly  sworn,  testified  as  fol- 
lows: 

By  Mr.  Colby : 

Q.  Your  full  name  is  Andrew  J.  Pizzini  ?    A.  Yes. 

Q.  And  where  do  you  reside  ?    A.  Hotel  Ansonia. 

Q.  How  long  have  you  resided  in  New  York  ?  A.  About  seven 
and  a  half  years. 

Q.  What  is  your  business  ?    A.  Electrical  railway  supplies. 

Q.  Are  you  connected  with  any  firm  or  corporation  ?  A.  Vice- 
president  of  the  Eailway  Improvement  Company. 

Q.  Are  you  connected  with  any. other  corporation  ?  A.  Wendell 
&  McDuffy  Company,  vice-president. 

4  •  ;    - 
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Q.  What  is  the  Wendell  &  McDuffy  Company?  A.  Railway 
equipment  and  supplies. 

Q.  Are  you  an  officer  of  either  of  those  companies  ?  A.  I  am 
vice-president  of  the  "Wendell  &  McDuffy  Company. 

Q.  Did  I  understand  you  to  say  what  office  you  held  in  the 
Railway  Improvement  Company?    A.  Yes,  vice-president. 

Q.  Are  you  connected  with  any  other  firm  or  corporation?  A. 
As  an  officer,  no. 

Q.  As  a  director  ?    A.  No.     In  'New  York  ? 

Q.  Yes.    A.  ISTot  in  New  York  city. 

Q.  Not  in  New  York  State? 


The  Chairman. —  In  New  Jersey 


The  Witness. —  I  am  connected  in  the  west.  Not  anything  in 
New  Jersey,  no. 

The  Chairman. —  And  you  are  not  connected  withi  any  one  in 
New  Jersey  or  Connecticut  that  do  business  in  New  York  ? 

The  Witness. —  I  am  connected  with  a  company  in  Arizona. 

Chairman  Thompson. —  Well,  that  is  a  good  ways  away. 

By  Mr.  Colby: 

Q.  Who  is  the  president  of  the  Railway  Improvement  Com- 
pany?   A.  G.  W.  Fairchild. 

Q.  When  did  you  —  how  long  have  you  knoAvn  IMr.  Frank  Hed- 
ley,  who  has  just  left  the  stand  ?  A.  About  eight  years  —  pardon 
me,  I  will  correct  that.  About  —  from  1910;  from  about  July, 
1910. 

Q.  That  was  about  the  time  the  Railway  Improvement  Com- 
pany was  organized,  wasn't  it  ?    A.  Yes. 

Q.  When  did  you  first  become  interested  in  railway  equipment  ? 
A.  I  was  employed  by  Mr.  Hedley  to  work  for  the  Railway  Im- 
provement Company. 

Q.  In  July,  1910  ?    A.  Yes,  sir. 

Q.  The  company  was  then  an  infant  company,  wasn't  it,  just 
getting  under  way  ?  A.  It  was  incorporated  in  August,  I  think, 
about  the  1st  of  August,  1910. 

Q.  Yes?    A.  Yes. 
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Q.  In  what  capacity  were  you  employed  ?  A.  As  vice-president 
in  charge  of  sales,  managing  the  company. 

Q.  Had  you  had  previous  experience  in  that  line?  A.  I  had 
previous  experience  in  the  clock  business. 

Q.  Clock  business?    A.  Yes. 

Q.  Coaster  clocks  or  eight-day  clocks?  A.  Working  for  the 
International  Time  Recording  Company  that  make  all  different 
types  of  clocks  for  factory  purposes  and  recording. 

Q.  In  what  capacity  were  you  employed  by  the  International 
Time  Eecording  Company  ?  A.  In  the  sales  department,  New 
York  office. 

Q.  On  a  salary  ?  A.  On  a  commission.  They  pay  —  no  sal- 
aries are  paid. 

Q.  On  what  basis  were  you  employed  by  Mr.  Hedley  for  the 
Eailway  Improvement  Company  ?    A.  On  the  same  basis. 

Q.  Commission  on  sales?    A.   Commission  on  sales. 

Q.  In  other  words,  although  the  vice-president,  you  were  a 
salesman  ?  You  were  employed  because  of  your  record  and  ability 
as  a  salesman  ?  That  is  obvious.  Are  you  still  acting  as  a  sales- 
man for  the  Eailway  Improvement  Company  ?    A.  Yes. 

Q.  That  is  your  side  of  the  work  ?  A.  I  was  employed  to  run 
the  company.  Mr.  Hedley  did  not  take  any  active  part  in  the 
managing  of  the  company.  My  duties  were  to  run  the  company 
and  to  make  reports  to  him  of  the  results  of  my  operation. 

Q.  When  did  you  become  a  stockholder  in  the  Eailway  Improve- 
ment Company?  A.  I  took  an  option  on  Mr.  Hedley' s  and  Mr. 
Doyle's  holdings  of  their  stock  on  the  15th  of  December,  1914, 
just  prior  to  my  leaving  for  the  west,  and  when  I  returned  from 
the  west  I  closed  the  option  and  bought  their  stock. 

Q.  You  were  not  a  stockholder  until  you  closed  that  option  ?  A. 
No. 

Q.  You  were,  however,  an  officer  of  the  company?    A.  Yes. 

Q.  You  had  had  only  a  nominal  or  qualifying  interest,  I  as- 
sume — ■    A.  Had  only  a  commission  on  the  goods  I  sold. 

Q.  The  point  of  my  question  is,  how  could  you  be  an  officer  and 
director  of  the  company  without  owning  stock  in  it  ?  A.  I  don't 
know. 

Q.  You  were,  however,  an  officer  and  director,  and  did  own  no 
stock  in  it?    A.  Yes,  sir. 
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Chairman  Thompson. —  How  a:bout  this  Wendell,  McDuffy  ?    A. 
Same  thing. 

The  Witness.—  The  Wendell  &  MoDuffy  Company  ?     I  bought 
an  interest  in  it  from  Jack  Wendell,  who  has  since  died. 

Chairman  Thompson. —  When  you  first  began  with  it  ? 

The  Witness. —  No ;  I  bought  that  interest,  I  think,  about  f O'Ur 
years  ago. 

Chairman  Thompson. —  You  had  that  when  you  went  into  the 
company  ? 

Mr.  Pizzini. —  ISTo. 

Chairman  Thompson. —  Had  no  interest  in  that  when  you  went 
in? 

The  Witness. — ■  I  don't  understand  your  question. 

Chairman  Thompson. —  In  this  improvement  company,  you 
went  as  vice-president,  without  owning  any  stock  at  all? 

The  Witness. —  I  was  employed  really  to  run  the  company. 

Chairman  Thompson. —  I  asked  you  if  it  was  ^  the  same  way 
with  the  Wendell  &  McDuffy  Company. 

The  Witness. —  I  simply  made  an  investment  with  the  Wendell 
&  JMcDuffy  Company. 

Chairman  Thompson. — ■  Before  you  were  employed  as  vice- 
president  ? 

The  Witness. —  I  was  working  for  the  Railway  Improvement 
Company  when  I  made  my  investment  in  the  Wendell  &  McDufEy 
Company. 

By  Mr.  Colby: 

Q.  In  other  words,  you  made  no  investment  in  the  Pailway  Im- 
provement Company  at  the  time?     A.  I  did  not. 

Q.  Do  you  know  who  the  stockholders  were  of  the  Railway  Im- 
provement Company  ?     A.  At  the  time  of  my  employment,  I  do. 

Q.  AVho  ?     A.  Mr.  Fairchild ;  Mr.  McDuffy. 
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Q.  How  much  does  Mr.  Fairchild  own  ?  A.  He  owned  ten 
thousand  dollars. 

Q.  How  much  did  Mr.  McDuffy  own?  A.  I  think  he  owned 
five. 

Q.  How  was  the  other  stock  issued?  A.  Mr.  Doyle.  I  think 
he  owned  about  $12,500  —  $13,000  worth,  Doyle.  Mr.  Hedley, 
$13,000  worth.  The  balance  of  the  stock  I  don't  know  who  posi- 
tively owned  it.  I  think  Mr.  iMcDuffy  secured  the  subscription, 
but  I  think  it  was  had  by  the  Pay-as-you-enter  Car  Company, 
$10,000. 

Chairman     Thompson. —  The    thing    was    incorporated    for 
$50,000? 

The  Witness.— For  $100,000.  And  $51,000  worth  of  stock 
was  issued.  Twenty-five  in  cash  was  paid  into  the  treasury  and 
$26,000  in  stock  was  given  to  Mr.  Hedley  and  Mr.  Doyle  in  pay- 
ment for  their  patents. 

Chairman  Thompson. —  Did  joii  buy  their  patents? 

The  Witness. —  I  was  only  employed  by  the  company. 

Chairman  Thompson. —  Did  the  company  buy  them? 

The  Witness. —  The  company  gave  them  stock. 

Chairman  Thompson. —  You  said  for  their  patents. 

The  Witness. —  I  will  make  that  clear. 

Chairman  Thompson. —  I  think  it  is  clear,  but  I  don't  think 
you  have  got  any  license  to  sit  on  the  stand  and  say  it  was  done  for 
the  patents,  because  Mr.  Hedley  testified  he  did  not  turn  over  the 
patents  or  even  a  license. 

The  Witness. —  He  turned  over  an  assignment  to  the  Improve- 
ment Company,  for  the  riglit  to  sell,  but  the  Interborough  Com- 
pany exempted  the  right  to  sell  to  the  Interborough  exempted. 

Chairman  Thompson. —  The  company  did  not  get  any  interest 
in  the  patent  ? 

The  Witness. —  I  don't  know  what  they  got.  I  was  giving  you 
the  best  of  my  knowledge  on  the  subject. 
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IJv  Mr.  Oolbv: 

Q.  The  romaiiulor  of  tUo  stook  was  not  at  tliat  tiiuo  issuod'i  A. 
It  has  nover  Ihxmi  issued. 

Q.    Kiftv-oiio  tlunisaiid  lias  Kvti   issiiod  ?     .V.  $;M,(H10   u^smxl. 

Q.  And  tlio  $-11,000  of  stock,  issuod  not  for  mouov,  Imt  i'ov 
some  iutorost  in  tlio  Uodloy-lXndo  patont.*,  practioallv  vopivsontod 
control  of  the  oonipanv  ^  A.  It  did  roprosont  control  of  tho 
company. 

Q.  And  the  only  money  was  put  up  hy  Mr.  Kairchild,  who  put 
up  $111,000,  Mr.  ilcDulTy,  who  put  up  $."',000,  and  the  Vay-as- 
you-entcr  Car  (\)nipany,  who  [Uit  up  $10,000,  and  it  was  on  th.at 
$L!ri,000  of  actual  funds  in  the  way  o(  capital  that  you  startwl  out 
on  the  Inisiuess?     A.  Eiii'ht. 

Q.  T  see.  "What  was  your  age  at  this  time,  at  the  time  of  your 
tlrst  emphn  lueut  by  tho  l\iy-ns-you-enter  (\unpauy  ?  .\.  1  was 
born  in  ISTlK     1  was  employed  iu  10  10. 

Oiuiirnuiu  'riioniiisiui.       Thirty  ()iu\ 

Q.  A  young  man.  Did  you  draw  considerable  incouu^  fr(un  the 
company^  A.  No,  the  iiiconu-  t\u'  tlie  lirst  yt>ar,  1  don't.  rtMiieni- 
bor  —  1  think  it  was  alK>ut  hetween  three  and  I'tuir  thousand  del- 
lars.     It  got  lai'ger  each  year. 

Cv\  Until  it  reached  what  tiguro'^  \.  T  think  1  havt>  made  as 
high  a?  $11'), 000  iu  one  year. 

Q.   'JMiat  was  tho  last  year  ?      A.  'i'hat.  was - 

(.}.    1  mean  that,  was  -       A.  l!) 

(}.  Ifi'^      A.  11)I,''>  was  probably  our  best  yvtw. 

().  Had  you  any  other  source  of  int'omt*'^      A.  ^'es,  sir. 

((*.    From  invested  funds'^      A.   ^'(>s. 

(}.  Was  this  the  grt-alcr  part  of  youi'  in^•ome,  or  only  a' —  A. 
Tlio  grcjiler  part. 

Q.  1  m(\ni  what  )'ou  deriviul  from  this  I  luprovenuMit  I'ouijtany 
was  the  grcalcM-  part  of  your  inconu''^      A.  \'es. 

().   It  was  that  you  lived  upon?     A.  Yes. 

Q.  'i'he  coui})nuy  has  lu-ver  paid  any  divithMid,  I  think  Mr. 
iredK'\  teslilicHl  ?  A.  Thl^  company  }>iiid  a  dividend  last  year  and 
this  year.  Siuc(^  I  hav(^  owned  tin*  company  it  has  })ai(l  two  divi- 
dends, sinco  1  own(^d  tho  stock  I  bought  from  Mr.  iledley  ai\d  iM'r. 
Doyle. 
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Q.  What  dividend  did  it  pay  last  year?     A.  Twenty  per  cent. 

Q.  On  $100,000?    A.  On  $51,000. 

Q.  On  its  issued  stock?     A.  Yes. 

Q.  ^^Tien  was  that  dividend  paid  ?     A.  Paid  in  March. 

Q.  Nineteen  hundred  and  fifteen?     A.  1915. 

Q.  When  was  the  second  dividend  paid?  A.  About  a  week 
ago. 

Q.  January,  1916  ?     A.  1916. 

Q.  How  much  was  paid  then  ?     A.  Ten  per  cent. 

Q.  So  that  in  less  than  a  twelve-month  it  has  paid  dividends  ag- 
gregating 30  per  cent?     A.  Yes. 

Q.  Has  it  any  surplus  or  undivided  profits?  A.  About  five 
thousand  dollars  surplus. 

Q.  What  are  its  total  assets  irrespective  of  the  value  of  these 
patents  ?  A.  The  book  accounts,  tools  and  machinery,  notes  re- 
ceivable and  accounts  receivable,  cash. 

Q.  What  do  they  total  ?  A.  I  will  be  glad  to  give  you  a  state- 
ment of  the  company. 

Q.  You  haven't  it  in  mind?  Bring  it,  please.  A.  I  will  be 
glad  to  give  you  a  statement  —  just  a  week  old. 

Q.  You  say  that  you  obtained  an  option  from  Mr.  Hedley  on 
his  stock  in  December,  1913.  Is  that  option  in  writing?  A. 
Yes,  sir. 

Q.  Have  you  a  copy  of  it?  A.  Yes,  sir.  I  have  a  copy  of 
the  —  the  option  is  not  signed  by  Mr.  Hedley.  It  was  a  meeting 
which  we  held  in  Mr.  Hedley's  oSice,  between  Mr.  Doyle,  Mr. 
Hedley  and  myself,  prior  to  my  starting  West,  and  when  I  got 
back  to  my  office  I  wrote  a  letter  and  confirmed  my  understand- 
ing of  the  option,  and  sent  a  copy  to  him  and  sent  a  copy  to  Mr. 
Doyle,  and  I  have  a  copy  of  my  own. 

Q.  Have  you  a  copy  of  the  letter  ?  A.  Well,  I  wordd  like  to 
give  you  a  copy.  It  is  the  only  copy  I  have.  I  prefer  to  have 
it  copied  and  give  you  a  copy. 

Q.  Certainly.     (Counsel  takes  letter  from  witness.) 

Mr.  Colby. —  I  will  offer  this  in  evidence. 

Chairman  Thompson. —  Read  it  in. 

Mr.  Colby. —  I  will  read  it  into  the  record. 
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Q.  This  is  a  true  copy  of  the  letter  you  sent  to  Mr.  Hedley  ? 
A.  It  is  the  original  copy  made  by  and  initialed  by  me  at  the  time 
it  was  made. 

Mr.  Colby. —  "December  15,  1914.  Mr.  Frank  Hedley  and 
Mr.  J.  S.  Doyle:  Dear  F.  H.  and  J.  S.  D. :  Here  is  a  copy  of 
the  60-days'  option  including  stock  and  contract  of  the  Railway 
Improvement  Company.  I  thought  I  had  better  write  this  out  the 
way  I  understand  it  and  send  it  to  you,  so  that  there  can  be  no 
mistake  in  case  I  am  able  to  put  over  the  deal.  It  is  going  to  be 
a  pretty  hard  thing  to  put  over,  but  I  am  going  to  try  my  best. 
Very  truly  yours,  A.  P." 

The  Witness.—  A.  J.  P. 

By  Mr.  Colby: 

Q.  A.  J.  P.  You  signed  it  your  initial.  You  say  this  conver- 
sation or  conference  that  you  had  with  P.  H.  and  J.  S.  D.  took 
place  in  the  office  of  F.  H.  and  J.  S.  D.  ?  A.  Took  place  in  Mr. 
Hedley's  office  in  this  building. 

Q.  Was  J.  S.  D.  there?     A.  Yes. 

Q.  Who  sent  for  you  ?     A.  What  is  that  ? 

Q.  Who  sent  for  you  to  come  to  their  office?  A.  ISTo  one.  I 
went  unsolicited.  I  was  anxious  to  buy  this  stock,  and  I  had 
been  trying  to  get  it  for  some  time,  and  I  went  to  Mr.  Hedley's 
office  to  try  and  persuade  him  to  let  me  buy  it  from  him. 

Q.  Is  that  quite  the  fact?  A.  Absolutely  the  fact,  sir,  as  I 
remember  it. 

Q.  The  terms  of  this  letter  don't  indicate  an  anxiety  on  your 
part  to  purchase.  A.  That  letter  would  give  you  probably  an  er- 
roneous idea  of  the  part  that  was  hard.  I  had  to  raise  $25,000 
in  cash  to  pay  for  that  stock,  and  it  was  a  very  difficult  matter 
to  raise  $25,000  in  cash  at  that  date,  for  me  to  do  it. 

Q.  This  is  clearly  the  letter  of  a  man  who  had  been  asked  to  do 
something,  and  he  was  doubtful  of  his  power  to  do  it.  A.  It 
might  sound  like  that.  It  was  a  letter  of  a  man  trying  very  hard 
to  get  the  stock,  and  the  terms  of  payment  were  very  difficult  for 
him  to  meet  them. 

Q.  AVhat  were  the  terms  of  payment  ?  A.  Twenty-five  thousand 
dollars  to  be  paid  in  cash  for  260  shares  of  the  stock. 
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Q.  Cash  down  ?     A.  Cash  down. 

Q.  That  is  at  variance  with  Mr.  Hedley's  testimony  given  yes- 
terday as  to  the  terms  of  this  sale.  A.  That  was  not  the  terms  of 
the  sale.  That  was  the  terms  of  the  payment  he  gave  me.  When 
I  got  back  I  could  not  raise  but  $10^,000  in  cash.  And  I  paid 
him  $10,000  and  got  him  to  wait  for  the  other  fifteen,  which  I 
afterwards  paid  him. 

Q.  How  long  did  he  wait  ?     A.  Until  January  this  year. 

Q.  Did  you  give  him  a  note?  A.  I  gave  him  a  note  for  one- 
half  the  amount  and  Mr.  Doyle  a  note  for  one-half  the  amount. 

Q.  And  what  was  the  date  of  that  note?  A.  I  don't  know. 
Probably  the  date  of  it  at  the  time  I  got  back  from  Arizona. 

Q.  What  were  the  terms?  A.  I  think  it  was  the  date  of  the 
contract  of  sale,  the  date  of  the  time  that  I  bought  the  stock  from 
him. 

Q.  What  were  the  terms  of  the  notes  ?  A.  They  were  one  year 
each. 

Q.  Payable  one  year  after  date  ?     A.  Yes. 

Q.  Where  did  you  get  the  ten  thousand  ?  A.  I  borrowed  it  in 
the  West. 

Q.  Have  you  repaid  it?     A.  Yes. 

Q.  Is  the  stock  —  was  the  stock  given  as  security  for  this  loan  ? 
A.  No.  Pardon  me,  which  loan  ? 

Q.  Evidenced  by  the  notes,  that  is  to  say,  the  extension  of  the 
payment.  A.  The  stock  was  held  as  security  by  Mr.  Hedley  and 
Mr.  Doyle  until  I  paid  the  second  payment. 

Q.  And  when  was  the  stock  delivered,  on  what  date?  A.  It 
was  delivered  about  a  week  prior  to  our  annual  meeting,  when  I 
paid  the  amount  and  got  the  stock  in  my  possession. 

Q.  What  was  the  date  of  your  amiual  meeting?  A.  I  think 
our  annual  meeting  was  last  Tuesday,  the  25th  of  — 

Chairman  Thompson. —  January. 

The  Witness. —  January.  I  was  not  sure  that  Tuesday  was  the 
25th.    I  think  that  was  the  date. 

Q.  That  would  be  right,  wouldn't  it,  the  25th.  In  other 
words,  this  sale  was  actually  consummated  by  the  delivery  of  the 
certificates,  last  Tuesday,  January  25,  1916?     A.  Well,  I  think 
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the  sale  was  coiLSum mated  when  I  paid  my  first  ten  thousand  dol- 
lars. I  got  the  stock  in  my  possession  a  week  prior  to  our  annual 
meeting. 

Q.  The  stock  was  delivered  to  you  on  January  25 ;  in  other 
words,  last  Tuesday  ?    A.  ISTo,  I  didn't  say  that. 

Q.  I  understood  you —  A.  I  said  the  annual  meeting  was  on 
the  25th,  and  I  paid  for  the  stock  and  got  delivery  of  it  about  a 
week  prior. 

Q.  About  January  18  ?    A.  Eighteen. 

Q.  I  don't  want  to  mix  you  up.  Are  those  certificates  in  your 
possession  now  ?    A.  Yes. 

Q.  In  the  same  condition  in  which  they  were  delivered  to  you  ? 
A.  They  are. 

Q.  They  stand  in  the  name  of  Mr.  Doyle  and  Mr.  Hedley  ? 
A.  'No.     They  stand  in  my  name. 

Q.  Then  you  have  had  them  transferred  ?  A.  They  were  trans- 
ferred at  the  time  the  $10,000  was  paid,  and  the  proper  stamps 
were  afiixed  to  them  and  endorsed  by  me,  in  blank,  and  put  up  as 
collateral  for  the  deferred  payment. 

Q.  Were  the  stamps  affixed  previously  or  subsequently?  A. 
Affixed  at  the  time  of  the  sale. 

Q.  Tou  then  endorsed  this  certificate  back  to  Mr.  Hedley  as 
security  for  the  note  ?  A.  More  as  collateral  payment  for  my  note 
given  them  at  the  time  I  paid  the  ten  thousand  dollars  in  cash, 
and  promised  to  pay  the  remaining  fifteen. 

Q.  "What  prompted  you  as  a  salesman,  practically  without  any 
interest  in  the  company,  to  go  up  to  the  artful  gentlemen  and  ask 
them  to  deliver  over  to  you  on  credit  control  of  this  company  which 
they  had  organized  ?  A.  What  prompted  me  to  buy  the  company, 
you  mean  ? 

Q.  I  say  what  prompted  you,  who  were  up  to  the  moment  you 
undertook  to  put  this  deal  over,  according  to  your  own  words, 
what  prompted  you  at  that  time,  merely  a  salesman,  practically, 
an  employee  of  the  company,  without  any  interest  in  it,  to  go  to 
the  chief  men  in  the  company  and  ask  them  to  deliver  control  of 
the  company  to  you  on  a  year's  credit?  A.  I  had  been  trying  to 
purchase  the  Railway  Improvement  Company  for  over  a  year  and 
I  had  been  trying  to  persuade  Mr.  Hedley  and  Mr.  Doyle  to  sell 
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thie  company  to  me.  I  considered  it  a  very  good  investment  and 
I  wanted  to  control  the  company  I  was  employed  by  and  working 
for. 

'Chairman  Thompson. —  Did  you  expect  to  do  it  without  any 
money  ? 

The  Witness. —  I  didn't  expect  to  do  it  without  any  money.  I 
paid  $10,000  in  cash. 

Chairman  Thompson. —  You  had  to  go  to  Arizona  to  get  it  ? 

Mr.  Pizzini. —  That  is  all  right. 

Chairman  Thompson. —  It  took  a  year  — 

The  Witness. —  I  was  not  broke  — 

Chairman  Thompson. —  You  said  you  wanted  to  get  this  com- 
pany a  year  before  you  went  to  Arizona.  You  didn't  have  the 
money  — ■ 

The  Witness. —  I  didn't  expect  to  buy  it  without  money.  I  ex- 
pected to  have  to  pay  for  it. 

Chairman  Thompson. — ^iSure. 

By  Mr.  Colby: 

Q.  You  state  here  in  your  letter:  "  It  is  going  to  be  a  pretty 
hard  thing  to  put  over,  but  I  am  going  to  try  my  best."  Did  they 
ask  you  to  try  your  best  ?  A.  Mr.  Hedley  was  very  reluctant  to 
sell. 

Q.  Well,  what  pressure  did  you  bring  to  bear  on  him  to  sell  ? 
A.  No  pressure  at  all.  I  tried  to  get  him  to  sell  it  to  me.  I 
thought  I  was  the  logical  one  to  own  the  company.  I  helped  to 
establish  it  and  I  was  running  it,  and  I  wanted  to  own  it. 

Q.  Why  were  you  the  logical  one  to  own  it?  A.  I  was  really 
managing  the  company  from  the  day  it  was  incorporated,  and  I 
had  run  the  company  all  those  years,  and  I  also  felt  that  I  created 
the  company,  or  the  business  of  the  company. 

Q.  Why  wasn't  Mr.  Hedley  the  logical  man  to  own  the  com- 
pany? He  had  organized  it,  and  the  subject  matter  with  which 
the  company  was  making  all  of  its  earnings  were  Mr.  Hedley's  and 
Mr.  Doyle's  patents.     Did  you  feel  that  the  logic  pointed  rather 
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to  you  as  the  owner  than  to  E.  H.  and  J.  S.  D.  ?  A.  Yes,  I 
thought  it  did. 

Q.  Did  you  mention  that  view  to  ilr.  Hedley  and  Mr.  Doyle  ? 
A.  I  mentioned  to  them  that  I  thought  I  was  the  logical  one  to 
own  the  company. 

Q.  Did  they  say  they  thought  it  was  a  little  fresh  on  your  part  ? 
A.  Mr.  Doyle  thought  I  was  the  logical  one.  I  think  Mr.  Hedley 
thought  so  later. 

Q.  Mr.  Hedley  demurred  a  little  ?  A.  He  was  not  anxious  to 
sell  the  company  to  me  or  anyone  else. 

Q.  If  a  man  is  not  anxious  to  sell,  why  should  he  sell  on  such 
termSj  taking  a  consideration  of  40  per  cent  of  the  cash,  and  a 
year's  credit  to  pay  the  remainder  ?  A.  I  think  the  terms  were 
very  fair.  I  paid  interest  on  the  deferred  payment,  and  I  had  a 
ten  thousand  dollar  equity  in  the  collateral.  I  don't  think  those 
terms  were  unfair.  I  think  they  were  very  nearly  equivalent  to 
getting  the  cash. 

Q.  They  were  unusual  ?    A.  Xo. 

Q.  Did  you  ever  buy  control  of  any  other  company  on  such 
terms  ?    A.  Xo. 

Q.  Did  you  ever  hear  of  any  company  being  bought  on  such 
terms  ?    A.  I  cannot  cite  a  case  at  present. 

Q.  What  is  your  standard  for  thinking  that  is  fair  and  usual  ? 
A.  I  have  no  standard  for  thinking  so,  except  what  is  my  own 
judgment  in  the  matter. 

^Lt.  Colby. —  I  understand  that  you  wish  — 

Chairman  Thompson. —  I  want  to  get  away  at  quarter  after  12. 

1  have  another  matter  I  would  like  to  take  up,  if  it  don't  interfere 
with  the  examination. 

Mr.  Colby. —  Shall  we  adjourn  to  2  o'clock  ? 

Chairman  Thompson. —  If  there  is  no  objection,  we  will  sus- 
pend now  imtil  2  o'clock.    AU  witnesses  are  directed  to.  appear  at 

2  o'clock. 

Whereupon  (at  12:10  p.  m.),  an  adjournment  was  taken  to  2 
o'clock  p.  ir.  of  the  same  date. 
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AFTEEXOOX  SESSIOX 
Meeting  called  to  order  by  Chairman  Thompson  at  2  p.  m.,  a 
quorum  being  present. 

PizziNi,  J.  W.,  being  recalled,  testified  as  follows  : 

Examination  by  Mr.  Colby : 

Q.  Was  the  letter,  of  which  you  hand  me  a  carbon  copy  and 
apparently  dated  December  15,  1914,  actually  written  on  that 
day'    A.  It  was. 

Q.  TThat  was  the  stock  that  you  represented  in  that  letter  as 
included  together,  I  mean  the  contract  which  you  represented  in 
that  letter  as  included  together  with  the  stock  in  the  option  ?  Let 
me  simplify  that  question.  What  is  the  contract  you  refer  to  in 
your  letter  of  December  15,  191i  ^  A.  The  contract  that  Mr.  Hed- 
ley  and  Mr.  Doyle  had  with  the  Railway  Lnprorement  Company 
when  they  assigned  exclusive  selling  rights  of  their  patent-s  to  the 
Eailway  Improvement  Company  and  excluded  the  Interborough 
Eapid  Transit  Company. 

Q.  You  have  that  contract,  I  believe  l    A.  ^Yhy,  no,  I  haven't  it. 

Q.  Well  Mr.  Hedley  have  you  that  contract  ? 

ilr.  Hedley. —  Tes,  sir.    I  have  a  contract  of  that  kind. 

Q.  Have  you  it  with  you  ?  A.  Xo,  sir.  I  haven't  been  asked  to 
bring  that  yet.  I  wasn't  asked  to  bring  the  contract  with  the 
Prepayment  Car  Sales  Company.  I  wiU  bring  you  the  contract 
if  you  wish  it  with  the  Railway  Improvement  Company. 

Q.  Would  it  trouble  you  too  much  to  send  down  for  that  con- 
tract now  or  would  it  be  too  much  trouble  ? 

Mr.  Hedley. —  A.  I  wiU  go  and  get  it.  I  think  I  know  where 
I  can  put  my  hand  on  it.    At  least  I  will  make  an  effort. 

Q.  When  did  you  conceive  the  idea  of  buying  the  control  of 
this  company  of  which  you  are  salesman  ?  A.  I  wouldn't  want  to 
give  you  the  exact  date,  or  rather  I  couldn't  give  you  the  exact 
date  but  I  think  about  the  first  part  of  1914  or  the  latter  part  of 
1913. 

Q.  And  you  went  to  see  Mr.  Hedley  and  Mr.  Doyle  on  the  sub- 
ject ?  A.  I  used  to  see  them  almost  every  week  and  I  discussed  it 
with  them  on  several  occasions. 
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Q.  What  occasion  did  you  have  to  see  tjiem  every  week  ?  A.  I 
used  to  have  lunch  with  Mr.  Hedley  at  the  Railroad  Club.  When- 
ever I  lunched  with  him  at  the  club  I  used  to  discuss  with  him 
how  I  was  progressing  with  the  Railroad  Improvement  'Company. 

Q.  Do  I  understand  you  to  say  you  lunched  with  Mr.  Hedley 
nearly  every  day  ?  A.  No,  I  said  I  lunched  at  the  Railroad  Club 
nearly  every  day. 

Q.  Did  I  understand  you  to  say  then  that  you  saw  him  every 
week  ?    A.  About  once  a  week. 

Q.  And  on  all  these  occasions  you  discussed  the  affairs  of  the 
Railway  Improvement  Company?  A.  I  did,  a  great  many  of 
them. 

Q.  How  was  this  question  of  your  buying  Mr.  Hedley's  stock 
approached?  A.  I  don't  know  just  how  it  was  approached.  I 
simply  told  him  I  would  like  to  get  an  option  on  his  stock  and 
buy  it  and  own  the  company. 

Q.  What  did  he  say?  A.  He  used  to  tell  me  that  he  didn't 
want  to  sell  it. 

Q.  How  did  you  take  the  matter  up  with  Mr.  Doyle?  A. 
About  the  same  way  I  used  to  take  it  up  with  Mr.  Hedley. 

Q.  What  did  Doyle  say?  A.  Doyle  did  not  appear  particular 
whether  he  sold  it  or  not.  He  didn't  seem  to  be  adverse  to  selling 
it  or  was  he  adverse  to  holding  it. 

Q.  You  apparently  had  the  money  at  that  time  to  buy  the 
stock?  A.  I  didn't  have  the  actual  cash  but  I  had  means  of 
procuring  money  on  property  that  I  own. 

Q.  Where  did  you  borrow  the  ten  thousand  dollars  with  Avhich 
the  payment  was  made  ?  A.  I  borrowed  it  in  the  West.  If  you 
wish  to  know  exactly  from  whom  I  got  it  I  will  be  glad  to  tell 
you. 

Q.  I  am  not  trying  to  pry  into  your  personal  affairs,  I  simply 
want  to  know  the  facts.  A.  I  gave  Mr.  Hedley  and  Mr.  Doyle  a 
draft  on  the  man  I  borrowed  from,  and  that  draft  was  paid. 

Q.  You  gave  them  five  thousand  dollars  apiece?     A.  Yes,  sir. 

Q.  And  where  did  you  get  the  sixteen  thousand  dollars  with 
which  you  completed  the  purchase  ?    A.  I  sold  some  securities. 

Q.  And  you  are  now  the  owner  of  that  stock  ?    A.  I  am. 

Q.  What  relation  of  a  business  character  have  the  Railway 
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Improvement  Company  with  the  Interborough  Eapid  Transit 
Company?  A.  We  have  none.  Mr.  Hedley  would  not  permit 
us  to  have  any  business  relations  with  them  as  long  as  he  was  in 
charge  of  the  company. 

Q.  You  never  sold  anything  to  the  Interborough  Eapid  Transit 
Company?    A.  ISTo,  sir,  not  a  dollar's  worth  of  anything. 

Q.  Did  you  buy  cars  from  manufacturers  ?  A.  I  never  bought 
a  car  in  my  life  nor  my  company  nor  the  Kailway  Improvement 
Company. 

Q.  What  did  you  sell  ?  A.  Coasting  clocks,  anti-climbers  and 
sanitary  straps. 

Q.  You  never  sold  any  of  these  things  to  the  Interborough 
Eapid  Transit  Company  ?    A.  Not  one  dollar's  worth. 

Q.  Where  did  you  buy  your  coasting  clocks?  A.  From  the 
International  Time  Eecording  Company. 

Q.  Did  you  buy  only  from  them?    A.  Yes. 

Q.  Where  did  you  buy  the  sanitary  straps  ?  A.  I  bought  them 
from  several  manufacturers.  We  handle  five  types  of  sanitary 
straps,  one  type  is  made,  the  steel  type,  is  made  by  the  Standard 
Steel  Welds  Company  of  Cleveland,  Ohio.  Another  type  of  strap 
is  made  by  the  Celluloid  Company  of  America.  You  know  the 
work  on  these  devices  is  done  in  this  way.  The  straps  are  manu- 
factured by  certain  companies,  the  machine  work  and  riveting  is 
done  by  machine  companies,  etc. 

Q.  You  paid  Mr.  Hedley  and  Mr.  Doyle  royalties  on  these 
devices  ?  A.  ISTo  royalties  on  sanitary  straps.  Mr.  Doyle  and  Mr. 
Hedley  do  not  own  the  patents  on  any  of  the  sanitary  straps  that 
we  handle  except  what  is  known  as  number  five. 

Q.  Do  you  pay  any  royalties  on  any  of  these  devices  ?  A.  On 
the  anti-climber  we  pay  a  royalty  to  Mr.  Hedley  and  on  the 
coasting  clock  we  pay  royalties  to  Mr.  Doyle  and  Mr.  Hedley  com- 
bined, but  we  did  not  pay  any  royalty  while  Mr.  Hedley  was 
president  of  the  company,  only  since  he  sold  out  his  ownership. 

Q.  Then  the  payment   of  royalties  has   beg-un?      A.  It   has. 

Q.  How  much  do  you  pay  Mr.  Hedley  on  account  of  royalties  ? 
A.  I  couldn't  tell  you  to  my  mind. 

Q.  Have  you  any  idea?  A.  I  should  say  about  ten  thousand 
dollars,  probably  more. 
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Q.  For  a  period  of  several  years  ?    A.  Yes,  sir. 
Q.  Probably  how  much  more  have  you  paid  than  that  ?    A.  I 
can  give  you  the  exact  amount. 

Q.  How  much  did  you  pay  in  royalties  on  the  coasting  clock  ? 
A.  I  will  furnish  you  that  information  also. 

Q.  Please  do.  Can  you  approximately  tell  me  ?  A.  You  mean 
Mr.  Hedley  alone  ? 

Q.  Hedley  and  Doyle  on  this  coasting  clock.  Your  contract  is 
one  that  has  been  running  since  January  last  year,  is  it  not  ?  A. 
Why,  I  imagine  we  paid  about  one  thousand  dollars. 

Q.  Did  Mr.  Hedley  and  Mr.  Doyle  derive  any  income  from  the 
Railway  Improvement  Company  until  they  had  resigned  and  sold 
their  stocks  ?    A.  ISTot  that  I  know  of. 

Q.  Are  you  able  to  testify  to  that  ?  A.  I  am  to  my  best  knowl- 
edge.    They  didn't  get  a  cent  until  I  bought  their  stock. 

Q.  Is  your  knowledge  complete?  A.  I  think  it  is.  I  run  the 
company. 

Q.  What  is  the  Wendell,  McDuffy  Company  ?  A.  The  Wen- 
dell, McDuffy  Company  is  a  concern  that  represents  various  cor- 
porations, various  manufacturers,  in  different  parts  of  the  country, 
and  sells  the  New  York  agents  or  in  some  cases  the  Eastern  agents 
or  general  sales  agents  that  represent  the  manufacturer.  In  some 
cases  it  is  the  Eastern  agents  and  in  other  cases  it  is  the  general 
sales  agents. 

Q.  Are  you  interested  in  the  Wendell,  McDuffy  Company  ?  A. 
I  own  one-fourth  of  it. 

Q.  Are  you  a  director?    A.  Yes. 
Q.  Do  you  hold  any  other  office  ?    A.  Vice-president. 
Q.  Where  is  its  office?    A.  61  Broadway. 

Q.  Does  it  share  offices  with  the  Railway  Improvement  Com- 
pany?   A.  It  does. 

Q.  Who  is  its  president  ?  A.  Ml-.  R.  L.  McDuffy. 
Q.  What  companies  is  the  Wendell  and  McDuffy  Company 
agent  of?  A.  St.  Louis  Car  Company,  Consolidated  Car  Fender 
Company,  The  Russel  Car  and  Snow  Plow  Company,  The  Du- 
Pont  Fabricated  Company,  the  Upson  Company.  Those  are  com- 
panies that  come  to  mind.  I  cannot  tell  you  more  than  that. 
Q.  Is  there  any  relation  between  the  Railway  Improvement 
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Company  and  the  Wendell,  McDuffy  Company?     A.  Absolutely 
none  other  than  the  fact  that  I  own  stock  in  both  companies. 

Q.  Is  Mr.  McDuffy  a  stockholder  of  the  Railway  Improvement 
Company  ?    A.  He  is. 

Q.  Does  the  Wendell,  McDuffy  Company  sell  to  the  Inter- 
borough  Eapid  Transit  Company?    A.  I  think  they  do. 

Q.  Don't  you  know  they  do  ?  A.  I  don't  know.  I  know  they 
have  sold  them. 

Q.  Do  they  sell  cars  as  agents  of  the  St.  Louis  Car  Company  to 
the  Interborough  Rapid  Transit  Company  ?  A.  I  think  they  do. 
I  am  quite  sure. 

Q.  Can  you  tell  how  large  a  number  of  cars  the  St.  Louis  Car 
Company,  the  Wendell  and  McDuffy  Company  have  sold  to  the 
Interborough  Rapid  Transit  Company  ?  A.  From  my  own  knowl- 
edge I  cannot  tell  you  exactly.    I  can  make  a  guess  if  you  like. 

Q.  WiU  you  give  me  an  approximate  estimate?  A.  I  can  do 
that. 

Q.  Can  you  give  me  the  absolute  number  by  reference  to  your 
books?  A.  Yes,  sir,  I  think  that  is  possible.  I  think  they  sold 
175  cars  and  I  think  they  lost  a  great  deal  of  money  on  the  sale. 
Q.  When  did  they  sell  these  cars  ?  A.  I  do  not  know  exactly. 
I  know  that  they  sold  these  cars  at  a  ridiculously  low  price  and 
that  they  lost  a  lot  of  money  on  it. 

Q.  In  other  words  you  lost  some  anticipated  profits?  A.  JSTo, 
the  McDuffy  Company  have  a  contract  for  selling  the  cars  with 
these  manufacturing  companies  and  they  get  a  fixed  commission 
for  this  service. 

Q.  And  I  suppose  this  commission  is  as  much  as  10  per  cent. 
A.  Absolutely  not. 

Q.  Do  you  know  Mr.  George  Kobing  of  the  St.  Louis  Com- 
pany ?    A.  I  know  him. 

Q.  You  have  met  him  frequently?  A.  About  a  half  dozen 
times  in  my  life. 

Q.  Has  the  McDuffy  Company  ever  made  any  payment  to  Mr. 
Kobing?  A.  I  don't  think  Mr.  Kobing  is  connected  with  the  St. 
Louis  Car  Company  in  any  way.  However,  I  am  not  certain. 
I  don't  think  he  is. 

Q.  Has  the  McDuffy  Company  ever  paid  any  sums  personally 
to  Mr.  Kobing  ?    A.     To  my  knowledge,  no. 
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Q.  Now,  Mr.  Pizzini,  I  want  a  statement  of  all  moneys  paid 
by  the  Railway  Improvement  'Company  and  tlie  Wendell,  Mc- 
Duffy  Company  to  Mr.  Frank  Hedley  and  Mr.  James  S.  Doyle? 
A.  The  Wendell,  McDuffy  Company  have  never  paid  Mr.  Doyle 
or  Mr.  Hedley,  one  penny,  in  fact  I  know  they  haven't  since  I 
have  been  connected  with  them.  I  will  give  you  a  complete  state- 
ment of  all  moneys  paid  by  the  Railway  Improvement  Company 
to  Mr.  Hedley  and  Mr.  Doyle  since  its  incorporation. 

Q.  Have  you  any  agreement  or  understanding  with  Mr.  Doyle 
as  to  their  right  to  repurchase  this  stock  at  any  time  ?  A.  None 
whatever. 

Q.  jSTor  the  Railway  Improvement  Company  ?  A.  No,  sir,  it 
is  not  for  sale. 

Q.  Did  Mr.  Hedley  and  Mr.  Doyle  know  when  they  gave  you 
this  very  generous  option  on  their  stock  that  the  stock  was  soon 
to  pay  a  dividend?  A.  I  don't  know  if  they  did  or  not.  They 
had  access  to  the  books  and  could  tell  about  the  financial  basis 
of  the  company. 

Q.  Did  you  never  discuss  the  earnings  and  resources  of  the 
company  ?  A.  Yes,  I  think  they  knew  they  were  going  to  pay  a 
dividend. 

Q.  Did  you  bring  a  copy  of  the  company's  statement?  A. 
Yes,  sir,  I  did.  (Witness  delivers  copy  of  statement  of  the  Rail- 
way Improvement  Company  to  Mr.  'Colby,  Counsel. ) 

Q.  Have  you  any  interest  in  any  other  company  in  which  Mr. 
Hedley  is  also  interested?  A.  I  own  stocks  of  the  Computing 
Tabulating  Recording  Company.  He  just  testified  that  he  owned 
stock  in  that  company. 

Q.  Any  other  companies?  A.  I  own  stock  in  the  Gun  Hill 
Realty  Company. 

Q.  What  is  that?  That's  a  real  estate  holding  company?  A. 
I  believe  it  is. 

Q.  Where  is  it  incorporated  ?     A.  I  think  in  the  State. 

Q.  Is  there  anyone  else  interested  in  that  company  except  you, 
Mr.  Hedley,  Mr.  Cutler  or  Mr.  Fairchild?  A.  What  companies 
do  you  refer  to. 

Q.  Why  I  mean  who  is  the  third  man.  A.  Why  there  is  Mr. 
McDuffy,  Mr.  Fairchild,  Mr.  Doyle,  and  Mr.  Hedley,  that  is  in 
the  Gun  Hill  Realty  Company. 
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Q.  Well,  that  is  what  I  am  talking  about.  Who  are  the 
directors  of  that  company  ?    A.  I  don't  know. 

Q.  Are  you  a  director  ?    A.  I  don't  think  I  am. 

Q.  Are  you  an  officer  ?    A.  No. 

Q.  What  real  estate  do  you  own  ?  A.  I  bought  a  piece  of  real 
estate  about  five  years  ago  and  we  afterwards  incorporated  it 
into  a  company  and  issued  stock  for  it  so  as  to  be  a:ble  to  take 
care  of  the  assessments  that  were  levied  against  it. 

Q.  Well  tell  me  about  that?  A.  Well,  it  runs  on  the  corner 
of  Gun  Hill  and  White  Plains  road.  I  think  they  purchased 
from  the  Crowfoot  Estate. 

Q.  What  is  the  total  investment  of  the  company  therein?  A. 
You  can  get  that  best  and  more  accurate  from  the  books.  I  think 
it  is  about  three  hundred  thousand  dollars. 

Q.  Who  is  interested  in  that  company?  A.  Mr.  Hedley  in- 
vited me  to  subscribe  for  a  part  of  the  stock  of  the  company.  I 
don't  know  who  is  interested  in  the  company  besides  myself  from 
my  own  knowledge.  I  think  the  American  Railroad  Company 
or  one  of  the  members  of  their  company  are  members. 

Q.  You  can  find  out  all  this  information  by  looking  at  the 
books,  can  you  not  ?  A.  I  think  I  can.  I  am  very  certain  of  the 
fact  that  it  was  a  very  unprofitable  investment  for  me.  I  thought 
it  would  be  a  very  profitable  one,  but  it  has  since  proven  otherwise. 

Q.  That's  along  the  lines  of  the  proposed  new  subway  route,  is 
it  not?     A.  It  is  along  the  subway  route,  yes,  sir. 

Q.  It  was  bought  before  the  routes  were  finally  determined 
or  when  the  routes  were  in  course  of  discussion,  is  that  not  so  ? 
A.  It  was  bought  five  or  six  years  ago.  I  do  not  know  when  the 
routes  were  decided  upon. 

Q.  Well,  there's  a  station  on  the  subway  on  or  about  your 
property,  is  there  not  ?     A.  Yes. 

Q.  What  is  the  name  of  that  station?     A.  I  don't  know. 

Q.  Where  is  the  proposed  location  of  the  station  ?  A.  I  think 
it  is  on  Gun  Hill  road.  It  is  a  prominent  crosstown  road.  The 
New  York  Central  own  some  of  the  other  lines  out  there. 

Q.  Have  stations  on  that  same  road?     A.  I  don't  know. 

Q.  Isn't  it  a  fact  that  you  bought  this  land  with  the  idea  of 
anticipating  the  erection  of  the  station  on  the  subway?  A.  The 
Gun  Hill  Eealty  Company  were  the  owners  of  this  land. 
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Q.  But  were  you  not  impressed  with  the  probability  of  the 
construction  of  a  station  on  this  subway  ?  A.  I  was  imbued  with 
the  idea  that  a  subway  might  run  out  there  at  some  time. 

Q.  By  Mr.  Hedley?    A.  Yes,  sir. 

Q.  Well  you  know  that  he  runs  the  subway  ?  A.  Well,  Mr. 
Hedley  has  something  to  do  with  it,  I  know  that. 

Q.  How  much  stock  do  you  own  in  this  corporation  ?  A.  One- 
eighth. 

Q.  And  what  interest  has  Mr.  Hedley  in  the  land  ?  A.  I  think 
one-fourth. 

Q.  Is  this  land  improved  now?  A.  I  think  it's  much  more 
valuable  now  than  when  we  bought  it.  I  would  like  to  sell  my  in- 
terest for  what  I  paid  for  it  without  charging  interest,  on  it  dur- 
ing the  time  of  ownership. 

Q.  Are.  you  possibly  in  the  frame  of  mind  to  buy  control  of  the 
Gun  Hill  Realty  Company  also?     A.  I  am  not. 

Q.  Well,  what  did  Mr.  Hedley  say  to  you  when  he  asked  you 
to  take  an  interest  in  this  company  ?  A.  He  said  it  was  very  cheap 
and  that  we  would  probably  make  money  on  increased  valuation. 

Q.  What  was  this  increased  valuation  supposed  to  arise  from? 
A.  I  don't  know.  Probably  it  was  to  be  from  the  increased  valua- 
tion of  Bronx  property  and  the  increased  facility  for  transpor- 
tation. 

Q.  From  every  cause  except  the  location  of  the  subway  route 
through  this  land  and  the  installation  of  the  subway  ?  A.  I  don't 
think  Mr.  Hedley  knew  or  anyone  else  knew  where  the  location 
of  the  subway  would  be. 

Q.  You  would  credit  Mr.  Hedley  with  having  fairly  accurate 
impressions  on  that  subject,  would  you  not?  A.  I  don't  know  that 
he  had  the  determination  of  that  subject.  I  thought  it  was  de- 
termined by  the  Public  Service  Commission  or  someone  in  the 
city's  authority. 

Q.  You  just  took  it  because  Hedley  asked  you  to  take  it?  A.  I 
did  it  because  he  had  excellent  judgment  of  real  es.tate  values. 

Q.  Do  you  know  of  any  other  real  estate  operations  that  ]\Ir. 
Hedley  had  previous  to  this  transfer  ?    A.  No. 

Q.  What  were  the  basis  of  your  impression  as  to  his  judgment 
in  matters  of  Bronx  real  estate  ?    A.  The  basis  was  that  I  thought 


Report  of  Joint  Legislative  Committee  117 

ho  knew  the  property  values  and  I  thought  he  was  an  excellent 
judge  of  them. 

Q.  Why  was  he  an  excellent  judge?  A.  Well,  a  man  who  has 
studied  these  conditions  as  well  as  he  has  and  understands  them 
as  well  as  he  does. 

Q.  You  mean  the  railway  companies?  A.  I  mean  general  busi- 
ness conditions  in  the  community. 

Q.  Now,  Mr.  Pizzini,  didn't  Mr.  Pledley  tell  you  that  this  land 
would  be  located  along  the  present  subway  extension  ?  A.  He  did 
not.    He  never  mentioned  it  to  me. 

Q.  Didn't  ho  tell  you  that  he  had  reason  to  believe  that  a  station 
would  be  erected  there?    A.  Absolutely  not. 

Q.  Wasn't  there  a  great  question  as  to  where  the  station  was  to 
be  located  ?     A.  I  know  nothing  about  that,  sir. 

Q.  The  question  of  the  Rapid  Transit  facilities  through  this 
property  was  not  up  at  the  time  that  you  paid  this  draft?  A.  I 
don't  believe  you  will  think  so  if  .you  will  look  at  the  property.  I 
don't  tliinlv  the  question  of  the  stations  or  the  routes  were  up  at 
that  time. 

Q.  Up  where?  A.  Up  before  the  city  authorities  or  whoever 
it  comes  up  before. 

Q.  Well,  who  else  is  interested  in  this  company?  A.  I  think 
Mr.  Boyuton  is  interested  in  tlie  concern. 

Q.  What  Boynton  ?  A.  I  don't  know  what  Boynton.  I  think 
ho  is  connected  with  the  American  Real  Estate  Company.  I  am 
not  certain  whether  Mr.  Day  is  a  member,  but  you  can  find  out 
I  think  by  the  officers  of  the  company  or  the  owners. 

Q.  By  the  way,  what  assessment  have  you  paid?  A.  I  think 
my  original  investment  was  ten  thousand  dollars  and  I  think  the 
assessment  has  been  about  as  much  as  the  original  amount  paid  in- 

Q.  Now,  Mr.  Pizzini,  did  he  say,  "  Pizzini,  come  along,  this 
is  a  good  thing;  come  along  and  take  an  interest?  "  A.  I  think 
llv.  lledlcy,  if  I  recall  the  conversation  correctly,  told  me  that  it 
would  be  a  good  investment. 

Q.  'NA'hy  a  good  investment?  A.  On  account  of  the  increased 
value  of  the  land  and  on  account  of  the  price  being  very  low. 

Q.  How  extensive  is  this  plot  of  ground  ?  A.  I  think  it  is  about 
twenty  acres. 


118         Investigation  of  Public  Sekvice  Commissions 

Q.  Are  streets  laid  through  it?  A.  That  is  what  has  caused 
the  assessment,  but  I  don't  think  they  have  been  built. 

Q.  Just  where  has  this  new  subway  station  been  built?  A.  I 
don't  know.  I  don't  know  just  where  it  is.  I  believe  it  is  just 
beyond  Gun  Hill  road. 

Q.  Is  that  an  express  station?    A.  I  don't  know. 

Q.  You  don't  believe  that  this  station  is  going  to  depreciate 
the  value  of  your  lots  ?  A.  I  should  think  it  would  increase  the 
value  of  any  property. 

Q.  Are  you  prepared  to  say  here  as  a  witness,  whether  or  not 
I  he  question  of  this  land  or  route  of  the  subway  was  discussed  by 
you  or  Mr.  Hedley  ?  A.  I  am  not  prepared  to  say  that  it  was  or 
wasn't.    I  don't  think  it  ever  was. 

Q.  ISTever  alluded  to  it  in  any  way  ?    A.  No,  I  don't  think  it  was. 

Q.  Did  he  seem  to  regard  that  as  a  very  profitable  investment 
on  your  part  ?    A.  I  don't  know. 

Q.  Well,  what  did  he  say  ?  A.  Well,  he  said  that  it  was  a  nice 
piece  of  property  and  could  be  bought  very  cheaply. 

Q.  Are  you  selling  the  lots  ?    A.  I  wish  we  could. 

Q.  Have  you  an  option  on  any  of  them  for  sale?  A.  I  don't 
think  so.     I  think  the  plans  are  to  sell  out. 

Q.  What  was  the  last  time  you  discussed  this  with  Mr.  Hedley  ? 
A.  You  mean  the  question  of  this  land  ?  I  think  I  discussed  the 
matter  with  him  about  two  weeks  ago,  about  when  we  were  going 
to  sell  it. 

Q.  Well,  did  you  ask  him  about  the  progress  of  the  subway 
work  out  there?  A.  I  didn't  have  to,  because  I  have  ridden  out 
and  seen  the  progress  over  there  myself. 

Q.  Is  Mr.  Doyle  interested  in  that  land  ?  A.  I  don't  think  so. 
No. 

Q.  What  is  the  capital  of  the  Wendell,  McDuffy  Company, 
capital  stock?     A.  I  think  it's  five  thousand  dollars. 

Q.  And  you  and  Mr.  McDuffy  are  the  only  interested  men  ? 
A.  I  am  not  interested  in  it  at  all.  Mr.  McDuffy  is  the  interested 
man  in  the  company. 

Q.  What  is  the  relation  of  the  Wendell,  McDuffy  Company  to 
the  Prepayment  Car  Sales  Company?  A.  I  don't  think  there  is 
any  relation.    I  don't  know. 
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Q.  Isn't  Mr.  McDuffy  a  director  ?  A.  I  tliink  Mr.  McDuffy  is 
a  director  but  that  does  not  make  them  related  very  closely  to 
the  Wendell,  McDuffy  Company. 

Q.  Where  is  the  ofBee  of  the  Gun  Hill  Realty  Company  ?  A. 
I  think  it  is  in  Mr.  Hedley's  office,  165  Broadway.  I  am  not 
certain  about  that.  I  have  not  paid  much  attention  to  it.  I  am 
not  an  officer  or  director  of  the  company. 

Q.  When  did  you  cease  to  be  an  officer?  A.  I  don't  think  I 
ever  was.  They  may  have  used  my  name,  but  I  don't  think  I 
was  ever  an  officer  or  director. 

Q.  Well  the  directory  gives  you  as  vice-president'^  A.  I  am 
not  the  vice-president. 

Q.  Well,  doesn't  it  seem  rather  queer  that  the  directory  should 
carry  you  as  vice-president  if  you  are  not?  A.  Well,  I  am  not 
the  vice-president. 

Q.  Who  is  president  ?  A.  I  don't  know.  I  think  Mr.  Hedley 
is. 

Q.  Well,  the  directory  gives  Mr.  Hedley  as  a  vice-president? 
A.  Well,  the  directory  is  not  infallible. 

Q.  Well,  this  same  directory  gives  that  office  on  Broadway  as 
your  office  ?    A.  It  is  not  my  office.    Never  has  been  my  office. 

Q.  The  directory  is  a  very  reliable  instrument  in  this  case. 
A.  Well,  as  I  said  before  the  diiectory  is  not  infallible  and  in 
this  particular  instance  it  is  wrong.  I  think  the  company's  charter 
will  show  its  president,  that's  a  matter  of  record. 

Q.  Well,  I  am  simply  asking  where  the  office  is.  Isn't  it  at 
room  2224  at  ISTo.  61  Broadway?  A.  It  is  not,  and  I  take  oath 
of  it. 

Q.  Do  you  know  Mr.  Otis  Kepler  ?     A.  I  have  met  him  twice. 

Q.  Do  you  recognize  his  name  in  the  personnel  of  the  Gun  Hill 
Realty  Company  ?    A.  Yes,  he  is  interested  in  that  company. 

Q.  Do  you  know  what  his  interest  is  in  it?  A.  I  think  his 
interest  is  one-fourth. 

Q.  Did  you  ask  him  to  go  into  it  ?    A.  No,  sir. 

Q.  Did  you  ever  know  that  he  was  interested  in  the  company  ? 
A.  Never  knew  it  until  about  two  years  after  I  had  been  in  the 
company  and  I  found  out  that  he  was  also  interested.  I  would 
rather  say  that  I  met  him  about  a  year  after  I  was  interested  in 
the  company. 
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Chairman  Thompson. —  Who  is  this  Mr.  Day?  What  is  his 
name? 

Mr.  Pizzini. —  Joseph  P.  Day.  The  iron  work  is  up  on  the 
station  but  the  station  is  not  yet  completed. 

Q.  It  is  not  completed  yet?     A.  ISTo. 

Q.  How  much  does  the  company  pay  for  that  property  ?  What 
was  the  original  purchase  price  ox  the  whole  property?  A.  I 
think  the  original  purchase  price  was  two  hundred  thousand 
dollars. 

Q.  Who  did  you  buy  it  of?  A.  I  don't  know,  I  think  from 
the  Croker  estate. 

Q.  Wasn't  it  from  Day?     A.  I  don't  know. 

Q.  Has  the  Wendell,  McDuffy  Company  sold  any  of  the  prod- 
ucts of  the  Consolidated  Fender  Company  to  the  New  York 
Pailways  or  the  Interborough  Eapid  Transit  Company?  A.  I 
don't  think  the  Interborough  E-apid  Transit  Company  uses  any 
of  their  products.     I  am  quite  sure  of  that. 

Q.  Well,  do  the  ISTew  York  Railways  Company  use  any  of  it  ? 
A.  Why,  I  think  they  have  used  what  they  call  the  "  H.  B."  life- 
guard which  is  an  approved  device  of  the  Public  Service  Commis- 
sion here. 

Q.  That  is  the  Hedley  device?  A.  It  is  not.  That  is  what 
they  call  the  H.B.  device,  an  acknowledged  efficient  device  and 
licensed  in  this  country  and  it  is  equipped  on  every  car  in  the 
United  States  nearly. 

Q.  Now,  Mr.  Pizzini,  I  will  excuse  you  until  to-morrow  morn- 
ing, requesting,  however,  that  you  bring  an  accurate  statement  of 
the  sales  of  the  Railway  Improvement  Company  coasting  clock, 
sanitary  straps  and  anti-climbers,  also  a  statement  of  all  the 
moneys  paid  to  J.  S.  Doyle  and  Mr.  Frank  Hedley.  A.  I  never 
paid  a  cent  to  the  Railway  Improvement  Company  in  my  life.  I 
can  take  oath  to  that. 

Q.  I  want  also  a  statement  of  the  sales  of  the  Wendell  and 
MlcDuffy  Company  to  the  New  York  Railways  Company  and 
to  the  Interborough  Rapid  Transit  Company  for  any  of  the  con- 
cerns of  which  it  is  sales  agent.  A.  You  want  a  statement  of 
sales  between  these  corporations  and  the  New  York  Transit 
Companies  ? 
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Q.  Well,  do  they  do  business  on  a  shoestring?  A.  They  have 
been  in  business  for  eighteen  years.  Now  you  want  a  list  of  the 
sales  of  the  coasting  clock,  the  anti-climbers,  and  the  sanitary  strap- 
hangers and  the  amount  of  our  sales  of  these  three  things. 

Q.  The  amount  paid  to  Mr.  Hedley  and  Mr.  Doyle  also.  A. 
You  say  the  moneys  paid  to  Mr.  Hedley  and  Mr.  Doyle,  and  you 
ask  for  a  statement  of  the  sales  of  the  Railway  Improvement  Com- 
pany of  coasting  clocks,  you  mean  the  amount  of  the  money  or 
the  Railway  Companies  to  whom  we  sold  them  to  ? 

Q.  Both.     A.  And  sanitary  straphangers  ? 

Q.  Yes,  sir.  I  mean  the  three  devices  which  I  understand  are 
manufactured  by  the  Railway  Improvement  Company.  By  the 
way,  is  that  all  you  handle  ?  A.  That's  all  we  handle.  For  how 
long  a  period  of  time  do  you  wish  this  statement,  since  I  have  been 
connected  with  the  Wendell,  McDufl'y  Company  ? 

Q.  I  want  it  for  a  period  from  1910  to  February  1915.  A.  I 
don't  think  I  was  connected  with  the  company  then. 

Q.  Well,  you  are  now.  You  can  make  it  to  January  1st,  1916. 
I  notice  in  your  statement  that  twenty-five  thousand  doUars  of 
the  stock  of  the  Railway  Improvement  Company  is  in  the  treasury 
of  the  company?  A.  I  don't  understand  how  that  could  be.  It 
should  have  been  forty-nine  thousand  dollars.  They  issued  and 
held  in  the  treasury  twenty-five  thousand  dollars. 

Q.  Where  does  that  come  from  ?  A.  Why,  it  was  never  sent 
out  from  the  treasury.. 

Q.  You  say  it  was  never  sent  out  from  the  treasury  ?  A.  Cer- 
tainly it  was.  I  can  explain  that  by  stating  that  in  the  contract 
with  Mr.  Hedley  and  Mr.  Doyle  together  with  the  Railway  Im- 
provement Company  they  specified  that  if  any  assignments  of 
their  patents  and  so  forth  were  made  they  were  to  receive  the 
controlling  stock  of  the  company.  I  think  Mr.  Hedley  can  let 
you  have  a  more  accurate  idea  on  the  subject  than  I  can. 

Mjr.  Hedley. —  I  have  a  young  man  now  in  charge  of  that  who  is 
looking  up  the  papers.  He  will  bring  them  do^vn  in  a  few  min- 
utes if  he  can  find  it. 

Q.  We  will  excuse  you  now,  Mr.  Pizzini,  until  to-morrow  morn- 
ing, February  2,  at  11  a.  m.  A.  I  presume  Mr.  McDuffy  can 
also  be  excused  until  that  time. 
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Q.  Yes,  Mr.  Duffy  may  also  be  excused  until  to-morrow  morn- 
ing at  11  o'clock. 

Feank  Hedley,  recalled. 

By  Mr.  Colby: 

Q.  Mr.  Hedley,  I  am  indebted  to  you  for  the  production  of  a 
copy  of  your  agreement  of  employment  with  the  Interborough 
Eapid  Transit  Company,  dated  May  3,  1909,  and  covering  a 
period  of  five  years  from  July  1,  1909,  to  June  30,  1914.  You 
have  no  later  contract  of  employment?     A.  No,  sir. 

Q.  What  is  your  view  of  the  terms  of  your  present  employ- 
ment? A.  Why,  each  year  the  board  of  directors  under  the  by- 
laws has  to  appoint  officers,  and  I  was  appointed  for  this  year 
by  resolution  of  the  board  of  directors  appointing  me  vice-president 
and  general  manager  in  charge  of  operation,  maintenance  and 
construction. 

Q.  Is  your  theory  that  your  employment  is  simply  a  continua- 
tion of  the  employment  evidenced  in  this  contract  and  that  the 
provisions  of  this  contract  apply  to  your  present  relations  to  the 
company  except  as  to  the  compensation  and  the  dates  ?  A.  No ; 
my  duties  have  been  enlarged  since  that  contract  was  executed, 
and  I  have  had  more  to  look  after,  and  perhaps  I  might  say  I 
have  greater  responsibility. 

Q.  This  contract  describes  you,  however,  as  vice-president  and 
general  manager,  and  by  its  terms  the  company  employs  you  in 
the  capacity  or  position  of  vice-president  and  general  manager  of 
its  railroads.  That  is  the  nature  and  true  statement  of  your  present 
employment,  isn't  it  ?  A.  Of  the  subway  and  elevated  since  that 
contract  was  made,  I  am  appointed  to  the  same  position  on  the 
New  York  railways.  That  is  not  mentioned  in  there  at  all.  That 
contract  was  made  in  1909. 

Q.  But  as  your  duties  have  enlarged,  they  have  not  changed  in 
character.  You  are  still  the  vice-president  and  general  manager, 
but  of  somewhat  expanded  interests  as  compared  with  the  interest 
defined  in  this  agreement.  That  is  true,  isn't  it  ?  A.  That  is  my 
view  of  it,  yes. 

Q.  The  agreement  to  faithfully  perform  the  duties  of  vice- 
president  and  general  manager  in  conformity  with  such  instruc- 
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tions  as  may  be  given  from  time  to  time  by  the  executive  officers 
and  board  of  directors  of  the  company,  would  apply  to  your  present 
employment,  would  it  not  ?  A.  Yes,  sir,  and  has  been  fully  carried 
out  on  my  part. 

Q.  And  to  perform  such  duties  to  the  best  of  your  skill  and 
ability?    A.  Yes,  sir. 

Q.  That  would  apply  to  your  present  employment?  A.  And 
I  have  returned  that  service. 

Q.  This  contract  provides  for  a  compensation  of  $30,000  per 
annum.  In  place  of  that,  doubtless  in  recognition  of  the  larger 
interests  confided  to  you,  your  salary  is  now  $50,000  ?  A.  That 
is  correct. 

Q.'  And  in  this  contract  you  agree  to  accept  $30,000  in  full 
compensation  for  the  services  that  you  were  to  render  as  vice- 
president  and  general  manager,  and  I  suppose  the  same  agree- 
ment on  your  part  would  apply  to  your  present  employment,  that 
you  agree  to  accept  $50,000  per  annum  in  full  compensation  for 
your  services  as  vice-president  and  general  manager?  A.  Well, 
there  is  no  agreement  on  my  part.  I  am  employed  and  appointed 
for  the  year  by  the  board  of  directors.    I  don't  sign  anything. 

Q.  Well,  isn't  that  clearly  an  implied  covenant  inherent  in 
your  relationship  with  the  company  and  necessarily  involved  in 
your  employment  with  the  company,  to  accept  a  stipulated  com- 
pensation in  full  for  your  services  ?    A.  Yes. 

Q.  You  have  not  any  reservation  on  that  subject  in  your  mind 
to  the  effect  that  $50,000  is  payment  on  account  of  the  services? 
A.  1^0,  sir. 

Q.  It  is  taken  in  complete  recompense  ?  A.  It  is  taken  in  full 
for  my  services,  but  if  I  do  anything  special  that  they  want  to 
recognize,  and  it  saves  the  company  large  sums  of  money  or  the 
lives  of  people  and  they  want  to  give  me  money  for  it,  I  wiU  take 
it,  and  I  do. 

Q.  I  see  that  you  do.  Is  it  not  a  duty  —  hasn't  the  Inter- 
borough  expressly  undertaken  in  connection  with  the  leasing  and 
operation  of  the  subway  lines  to  see  that  it  adopts  and  avails  itself 
of  every  improvement,  convenience  or  safety  appliance  that  is 
necessary  to  keep  its  operation  up  to  the  highest  practicable  point  ? 
A.  Yes,  sir.    We  do  everything  that  human  ingenuity  — 
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Q.  'No.  I  asked  you  is  that  a  definitely  undertaken  obligation, 
expressly  undertaken  by  the  Interborough  Rapid  Transit  Com- 
pany? A.  Well,  that  is  the  way  I  would  act,  and  that  is  what 
I  am  doing. 

Q.  Do  you  know  that  it  is  a  fact  that  the  company  has  definitely 
agTeed  to  do  that,  bound  itself  to  do  that  in  terms?  A.  Why,  I 
assume  that  it  is  an  obligation  that  the  company  accepts  when 
it  accepts  a  franchise  to  build  and  operate  or  lease  and  operate 
a  railroad.  That  is  the  way  it  should  be  operated,  and  that  is 
the  way  the  Interborough  operate  all  its  properties. 

Q.  Your  attention  has  never  been  called  to  any  express  agree- 
ment on  the  part  of  the  company  to  do  so  ?  A.  ISTo,  only  with 
such  language  as  is  contained  in  the  last  contracts  that  we 
executed  ? 

Q.  You  definitely  engaged  to  do  that  in  the  last  contracts  that 
you  executed  ?  A.  Yes,  sir.  Perhaps  not  in  the  exact  language, 
but  in  spirit  that  is  what  the  contract  means. 

Q.  I  would  like  to  just  impress  your  mind  as  to  that.  Mr. 
Quackenbush,  you  know  where  that  is,  don't  you?  You  Imow 
where  that  covenant  is,  under  operation? 

Mr.  Quackenbush. —  I  will  get  it  for  you.  Go  ahead  with  your 
other  questions. 

Mr.  Colby. —  I  just  want  to  get  the  language.  I  think  he  may 
recall. 

By  Mr.  Colby: 

Q.  Isn't  it  a  part  of  your  duty  as  general  manager  and  vice- 
president  to  do  all  that  you  can  to  help  the  company  to  fulfill  and 
perform  that  covenant?    A.  Why  certainly,  and  I  do  that. 

Q.  To  keep  the  shops  up  to  their  highest  efiiciency  and  see 
that  the  experience  of  the  company  is  recorded  in  improvements 
of  their  devices,  their  appliances  and  mode  of  operation  ?  A.  Yes, 
sir,  and  I  have  done  so. 

Q.  Is  it  not  a  fact  that  many  of  these  devices  are  simply  those 
improvements  which  experience  suggests  and  which  are  the  result 
of  operation  and  observation  of  operations?  A.  Why,  certainly; 
I  keep  a  very  close  touch  on  that,  and  where  I  see  any  improve- 
ments can  be  made  I  make  the  improvements  and  patent  them. 
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and  the  company  has  the  full  right  to  use  them.  If  I  didn't  do 
it  someone  else  would  and  then  the  company  would  have  to  pay  toll 
for  it. 

Q.  You  mean  you  are  protecting  the  company  by  patenting  these 
devices  ?    A.  To  a  tremendous  extent,  yes  sir. 

Chairman  Thompson. —  What  would  happen  if  the  company 
discharged  you  ?    What  would  you  do  with  your  patents  ? 

The  Witness. —  Why,  the  patents  I  have  now  I  would  keep  them 
going  the  same  as  they  are  now. 

Chairman  Thompson. —  Take  them  along  with  you,  wouldn't 
you? 

Mr.  Hedley. —  No. 

■Chairman  Thompson.; —  Could  ? 

Mr.  Hedley.—  Well,  I  wouldn't  do  that. 

Chairman  Thompson. —  I  know,  hut  you  could. 

Mr.  Hedley. —  I  don't  know  whether  I  could  or  not.  If  I 
should  leave  the  company's  employ,  I  would  consider  that  whether 
I  had  to  legally  or  not,  that  such  patents  as  I  developed  when  in 
the  employ  of  the  company,  I  would  give  them  the  free  right  to  use 
those  patents  during  the  life  of  the  patents. 

Chairman  Thompson. —  You  think  when  you  get  $10  a  car  or 
$7.50  a  car  a  year,  why,  that  is  a  free  right  to  use  it? 

Mr.  Hedley.- — ■  I  give  them  the  free  right  to  use  it.  The  $10 
a  car  that  you  refer  to,  or  $7.50  a  machine  that  you  refer  to,  has 
been  awarded  me  as  recognition  of  special  work. 

Chairman  Thompson. —  I  see  you  regard  that  as  free?  You 
regard  that  as  an  exercise  of  the  free  right  to  use  ? 

Mr.  Hedley. —  I  give  them  a  free  right.  If  they  see  fit  to  give 
me  the  money  after  I  give  them  a  free  right,  why  I  accept  it. 

By  Mr.  Colby: 

Q.  Have  you  a  statement  of  your  receipts  from  these  patented 
devices  Mr.  Hedley?  A.  I  think  I  have,  sir.  (Witness  produces 
papers.)    In  the  hurried  way  in  which  this  had  to  be  prepared, 
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it  all  goes  back  as  far  as  1913  up  to  date,  and  I  notice  there  is 
one  item  back  in  1912  bere,  and  tbere  is  one  item  Februaiy  1, 
1916,  for  wbicb  I  received  a  cbeck  tbis  morning. 

(Papers  banded  to  comisel.) 

Chairman  Thompson. —  While  the  room  is  as  crowded  as  it  is,  I 
will  have  to  make  and  enforce  a  smoking  rule.  It  is  —  I  am  not 
objecting  to  smoking  particularly,  but  we  are  crowded  so  that  I 
cannot  permit  any  smoking.    Now. 

By  Mr.  Colby: 

Q.  Have  you  the  contract  with  the  Prepayment  Car  Company  ? 
A.  Yes,  sir.  (Witness  produces  paper.)  During  the  lunch  hour 
I  had  that  contract  copied.     This  is  a  certified  copy  of  it,  sir. 

Q.  Thank  you.  (Paper  handed  to  counsel.)  This  statement 
of  your  receipts  from  the  various  patented  devices  is  admittedly 
incomplete,  Mr.  Hedley,  isn't  it?  A.  Why,  I  would  not  say  it  is 
admittedly  incomplete.  It  is  all  I  could  dig  up  in  the  meantime, 
and  I  don't  know  whether  there  is  any  more  or  not.  If  there  is, 
why  I  would  be  glad  to  give  it  to  you.  That  was  prepared  very 
hurriedly. 

Q.  My  only  thought  was  that  it  only  shows  the  returns  for  a 
limited  period  on  six  of  the  thirty  patented  devices  which  are  con- 
tained in  your  summary  of  patents?    A.  Yes,  sir. 

Q.  So  I  assume  it  is  incomplete  and  I  also  notice.  A.  Well, 
I  don't  think  it  is  incomplete. 

Q.  —  that  the  dates  do  not  extend  back  to  the  dates  when  these 
patents  were  completed.    For  instance  — 

Mr.  Quackenbush. —  You  only  asked  for  three  years,  Mr.  Colby. 

Mr.  Colby. —  Well,  I  say  incomplete  — 

Mr.  Quackenbush. —  I  thought  you  misunderstood,  because  I  did 
not  want  a  misunderstanding.  The  Chairman  said  for  the  last 
three  years. 

Chairman  Thompson. —  It  was  changed  after  that. 

Mr.  Colby  —  I  want  the  complete  statement  of  it.  I  am  not 
intending  to  impute  — 
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Mr.  Quackenbush. —  I  see  you  are  not.  There  is  evidently  a 
misunderstanding. 

By  Mr.  Colby: 

Q.  For  instance,  this  coasting  time  device,  which  has  been  ap- 
•  parently  a  good  source  of  revenue  to  you,  was  patented  in  1909, 
and  there  are  no  records  of  receipts  prior  to  1913  here.  I  would 
like  that  statement  completed.  A.  I  will  get  it  for  you,  sir.  I 
told  the  young  man  to  prepare  that,  to  make  it  starting  in  1913. 
That  is  what  I  understood  the  Chairman  wanted  for  the  last  three 
years.  If  I  had  gone  back  to  1909,  I  certainly  could  not  have 
had  it  prepared  by  this  time. 

Q.  Are  these  amounts  the  amounts  that  you  personally  have 
received  ?    A.  That  is  correct,  sir. 

Q.  For  instance,  the  stepless  oar  and  auxiliary  appliances,  I 
understand,  is  a  joint  device  of  yourself  and  Mr.  Doyle,  isn't  it? 
A.  That  is  correct,  sir. 

Q.  And  you,  since  September,  1913,  according  to  this  mem- 
orandum, have  received  $11,000  ?    A.  I  have,  sir. 

Q.  And  Mr.  Doyle  a  like  sum,  I  assume  ?    A.  Yes,  sir. 
Q.  The  automatic  train  line  couplings,  is  that  a  joint  device 
of  yourself  and  Mr.  Doyle?     A.  Yes,  sir. 

Q.  I  notice  that  from  May  14,  1912,  to  February  1  of  this  year, 
your  share  from  this  patent  has  been  $8,620  ?  A.  That  is  correct, 
sir. 

Q.  Mr.  Doyle  has  no  doubt  received  a  like  amount  ?  A.  Exactly 
the  same. 

Q.  The  coasting  time  recorder,  as  I  recall  it,  is  your  own  per- 
sonal device?  A.  'No,  sir.  That  is  jointly  owned  by  Mr.  Doyle 
and  myself. 

Q.  Your  share  since  April  13,  up  to  October  —  from  April, 
1913  to  October,  1915,  from  the  Manhattan  Elevated  and  the 
subway  lines  exclusively  amounts  to  $12,363.75;  is  that  right? 
A.  That  is  correct,  sir. 

Q.  Has  Mr.  Doyle  drawn  a  like  amount  from  both  the  Man- 
hattan and  subways  in  that  period.     A.  Yes,  sir. 

Q.  The  anti-climber  device,  is  that  a  Hedley  or  a  Hedley  and 
Doyle  ?    A.  No,  that  is  a  Hedley  device. 
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Q.  This  statement  gives  me  the  return  from  JSTovember  28, 
1913,  to  January  21,  1916,  and  shows  that  you  have  received 
$2,790  from  the  Interborough  Eapid  Transit  Company  on  this  ac- 
count ;  is  that  right  ?    A.  That  is  correct. 

Q.  From  September  29,  1915,  to  December  14,  1915,  a  period 
of  two  months  and  a  half,  I  see  that  you  received  from  the  Rail- 
way Improvement  Company  on  account  of  the  coasting  time  re- 
corders, $482.50?    A.  That  is  correct. 

Q.  And  Doyle  a  like  amount,  I  assume  ?    A,  Yes,  sir. 

Q.  I  have  the  returns  of  your  receipts  from  the  Railway  Im- 
provement Company  on  the  anti-climber  device  from  November 
30,  1912,  to  October  7,  1915,  amounting  to  $14,827.53  ?  A,  That 
is  correct. 

Chairman  Thompson. —  Doyle  the  same  amount  ? 

Q.  No.  This  is  exclusively  Mr.  Hedley's,  as  I  understand  it. 
Is  that  right?  A.  That  is  correct.  That  is  from  railroads  other 
than  the  railroads  that  I  am  employed  by.  That  is  used  very 
extensively  all  over  the  country. 

Q.  You  carry  those  back  for  three  years  from  the  1st  of  Feb- 
ruary, 1916  ?    A.  Correct 

M.T.  Quackenbush. —  We  tried  to  get  in  three  calendar  years; 
and  where  it  ran  over,  to  make  it  up  to  date,  Mr.  Hedley  put 
them  in. 

Q.  Will  you  please  take  what  time  is  necessary  for  the  full  com- 
pilation of  these  returns,  and  when  you  have  it  finished,  within  a 
day  or  two,  will  you  give  it  to  us  ?  A.  Will  you  tell  me  definitely 
how  many  years  you  want  me  to  go  back  and  tell  you  how  much 
money  I  have  made  out  of  patents  ?  A.  I  have  been  making  it  out 
of  them  for  twenty  years. 

Q.  I  will  state  the  question.  Only  to  patents  that  you  have 
made  while  an  employee  as  general  manager  and  vice-president  of 
the  ISTew  York  Railways  Company  and  the  Interborough  Rapid 
Transit  Company?    A.  All  right,  sir. 

Q.  I  understand  that  this  summary  or  list  of  patents  as  it  is 
called,  is  a  complete  list  of  your  patents?  A.  Yes,  sir;  that  is 
as  complete  as  we  have  been  able  to  prepare  it  in  the  time  that 
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we  have  had.  I  would  not  swear  it  is  absolutely  complete,  but  I 
think  it  is. 

Q.  As  I  run  down  the  dates  of  applications  for  patents,  I  see 
none  of  a  date  anterior  to  your  employment  by  the  Interborough  ? 
A.  The  young  man  that  made  them  up  probably  did  not  have 
those,  but  there  are  some  that  antedated  my  employment  by  the 
Interborough. 

Q.  In  other  words,  this  list  of  some  thirty  patents  all  seem  to 
have  been  applied  for  and  granted  within  the  period  of  your  em- 
ployment?   A.  Yes,  sir. 

Q.  By  the  Interborough  ?    A.  I  believe  that  is  true. 

Q.  And  the  iSTew  York  Railways  Company.  I  will  read  them: 
Automatic  Control  and  Sanding  Device.  I^t  me  ask  you  briefly 
a  question  simply  to  identify  these  devices.  What  is  that,  as 
simply  stated  as  possible?  A.  That  is  a  device  for  automatically 
feeding  sand  onto  the  rails  at  any  time  that  the  wheels  may  slip. 

Q.  That  is  a  Hedley  and  Doyle  invention?     A.  Yes,  sir. 

Q.  Governing  device,  fluid  pressure.  "What  is  that  ?  A.  That 
is  a  load  governing  device  for  maintaining  a  fixed  percentage  of 
braking  on  a  car  or  railway  train  without  regard  as  to  whether 
the  car  is  loaded  or  not. 

Q.  The  stepless  street  car.  That,  I  think,  requires  no  descrip- 
tion. The  double-deck  street  car.  Those  are  both  Hedley-Doyle 
devices,  are  they  ?     A.  That  is  correct. 

Mr.  Qackenbush. —  I  understand,  Mr.  Colby,  that  that  Pitts- 
burgh Jones'  car  has  steps  on  it,  that  you  asked  about  this  morning. 

Mr.  Colby. —  I  see. 

Mr.  Quackenbush. —  So  that  that  won't  give  you  the  trouble 
with  him. 

By  Mr.  Colby : 

Q.  Coasting  record  device  ?  A.  That  is  a  device  for  registering 
a  period  of  time  that  a  motorman  or  a  driver  of  a  train  of  cars  or 
a  single  car  makes  when  he  is  traveling  over  the  road,  registering 
and  printing  at  the  end  of  his  run  the  total  number  of  minutes 
and  seconds  that  he  has  coasted. 
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Cliairinau  Tlioinpson. —  T]iat  M-as  described  yesterday. 

Mr.  Hedley. —  Not  using  any  power  for  either  accelerating  or 
decelerating. 

Chairman  Thompson. —  That  was  fully  described  yesterday. 

By  Mr.  Colby: 

Q.  Of  the  five  devices  I  have  already  alluded  to,  are  all  in  use 
by  either  the  Interborough  or  the  New  York  Railways  Company  ? 
A.  May  I  have  the  other  copy  of  that  I  gave  you,  Mr.  Colby ;  I 
gave  you  two  copies. 

Q.  I  only  recall  having  seen  one,  but  I  will  give  it  to  you. 
A.  And  that  is  the  only  two  copies  I  have. 

Q.  Let  us  get  along  with  that  one,  because  I  seem  to  have  only 
that  one.  A.  The  automatic  control  for  sanding  device,  we  did 
equip  one  car  with  that.  I  don't  know  that  we  ever  put  any  more 
on.  I  don't  remember.  The  governing  device  for  fluid  pressure, 
one  equipment  was  made  of  that.  The  stepless  cars,  there  were 
175  cars.  The  double-deck  cars,  there  was  one.  The  coasting 
record  device,  I  testified  yesterday  the  number  of  machines  that 
we  put  on. 

Q.  Exactly.  I  will  resume  the  reading  of  them.  What  is  the 
current  registering  mechanism?  A.  That  is  a  mechanism  that 
is  very  much  similar  to  the  coasting  record  device.  We  are  not 
using  that. 

Q.  That  is  not  used  by  the  City  Railways  or  the  Interborough .? 
A.  ISTo,  sir,  but  the  same  instrument  can  be  used  for  the  current 
input  time  as  we  are  using  coasting  time. 

Q.  What  is  the  conductor's  collection  counter?  A.  The  con- 
ductor's collection  counter  is  that  system  of  receiving  fares  that 
you  see  in  the  low-level  cars. 

Q.  That  is  in  use  on  the  surface  lines?  A.  On  the  175  low- 
level  cars  and  on  one  of  the  double-deck  cars. 

Q.  The  conductor's  valve  and  emergency  switch ;  what  is  that  ? 
A.  That  is  a  device  for  street  railway  work  that  performs  the  same 
functions  as  the  conductor's  valve  on  a  steam  railroad  performs, 
except  that  this  special  conductor's  valve  is  manipulated  electi'i- 
cally. 
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Q.  Is  that  in  use  on  the  city  lines?  A.  On  some  of  our  cars 
it  is,  sir. 

Q.  That  is  on  the  surface  lines?    A.  Yes,  sir. 

Q.  The  electrical  heating  system.  Is  that  in  use  on  the  New 
York  City  Railways  ?  A.  We  put  it  on  to  one  car,  I  don't  recall 
whether  we  have  ever  put  it  on  any  others  or  not. 

Q.  That  is  not  the  heating  system  generally  used  on  the  surface 
lines  ?  A.  It  is  the  same  heating  system,  but  this  is  a  system  for 
regulating  it. 

Q.  You  consider  it  better  than  the A.  Why,  it  looks  very 

attractive,  and  if  it  can  be  worked  in  practice,  it  would  be  better. 

Q.  It  is  not,  however,  in  general  use  yet?  A.  It  is  not  fully 
developed  yet,  no. 

Q.  How  many  cars  is  it  on  now  ?    A.  I  think  it  is  only  on  one. 

Q.  I  pass  to  the  electric  railway  car  heating  system,  which 
seems  to  be  somewhat  different  from  what  you  have  just  discussed. 
What  is  that  ?  A.  That  is  a  secondary  patent  to  the  one  you  have 
just  mentioned  before. 

Q.  And  the  same  answer  applies  to  the  extent  of  its  use?  A. 
Y^,  sir. 

Q.  Air  control  system,  what  is  that?  A.  That  is  a  system  of 
control  that  does  not  permit  the  motorman  to  start  the  car  if  the 
doors  are  open. 

Q.  Is  that  in  general  use  ?  A.  Yes,  sir.  It  is  on  the  low-level 
cars. 

Q.  Auxiliary  control  device  is  the  next  patent  specified.  A. 
That  is  a  secondary  patent  to  the  one  previously  mentioned. 

Q.  And  the  same  answer  applies  to  the  extent  of  its  use?  A. 
Yes,  sir. 

Q.  The  next  patent  is  called  the  stepless  car  truck  ?  A.  That  is 
a  special  design  truck  that  is  absolutely  essential  in  order  that 
a  low-level  car  could  be  operated. 

Q.  And  that  is  in  extensive  use  on  the  surface  lines  ?  A.  On 
all  the  low-level  cars. 

Q.  Life-guard  attachment  for  cars  is  the  next  specified  patent. 
A.  That  is  on  one  car. 

Q.  What  is  the  nature  of  that  device?  A.  That  is  a  device  that 
is  gotten  up  for  the  purpose  of  further  safeguarding  the  lives  of 
pedestrians  on  the  street. 
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Q.  Do  you  consider  it  meritorious  ?  A.  Yes ;  it  lias  some  very 
meritorious  features,  but  I  am  not  sure  tliat  it  can  be  used. 

Q.  Wby  hasn't  it  been  more  extensively  tried  or  used  if  its  aim 
is  to  prevent  injuries,  fatal  accidents?  A.  Well,  that  is  its  aim, 
and  if  the  vehicles  that  are  passing  about  the  streets  would  give 
it  a  chance,  why  it  would  be  safer  than  the  cars  are  now  ruiming ; 
but  it  is  necessarily  a  device  that  has  to  stick  out  beyond  the  end 
of  a  car. 

Q.  The  next  patent  is  a  life  fender  and  wheel  guard.  A.  That 
is  a  secondary  patent  to  the  one  I  have  just  described. 

Q.  And  not  in  extensive  use  yet?     A.  l^o,  sir. 

Q.  There  is  another  patent  called  life^fender  and  wheel  guard. 
I  call  your  attention  to  the  dates  of  those,  Mr.  Hedley.  (Shows 
paper  to  witness.)  Three  separate  and  distinct  devices  under  the 
same  name.  A.  Yes,  three  devices  that  are  all  leading  up  to  the 
same  thing,  with  the  same  end  in  view.  It  is  a  secondary  patent 
to  the  other  two  previously  mentioned. 

Q.  The  next  is  a  safety  platform  mechanism.  What  is  that  ? 
A.  That  is  the  safety  platform  mechanism  that  we  are  installing 
at  Fourteenth  street  in  the  subway. 

Q.  And  that  is  not  installed  at  any  other  point  on  the  subway  ? 
A.  No,  sir. 

Q.  Automatic  platform  mechanism.  What  is  that?  A.  That 
is  a  secondary  patent  to  the  one  I  have  just  mentioned. 

Q.  Automatic  control  mechanism  platforms.  What  is  that  ? 
A.  That  is  another  secondary  patent  to  the  previous  two  mentioned. 

Q.  Are  any  of  the  last  three  patents  I  have  mentioned  the 
descriptions  of  the  platform  which  sometimes  juts  out  from  the 
cars  as  they  come  to  a  station  where  the  fixed  platform  is  circular, 
to  bridge  the  interval  between  the  step  and  the  platform  ?  A.  jSTo, 
sir,  it  is  the  reverse.  The  extended  platform  comes  out  from  the 
station  platform  and  not  from  tlie  car  platform. 

Q.  Something  like  that  is  installed  at  the  Fourteenth  street 
station  of  the A.  That  is  what  this  is. 

Q.  That  is  called  the  safety  platform  mechanism  or  the  auto- 
matic platform  mechanism  ?  A.  Those  three  patents  are  a  part 
of  that  mechanism  that  you  see  there,  sir. 

Q.  What  is  the  support  or  platform  that  shoots  out  from  under- 
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ueath  the  car  platform?  A.  That  is  a  steel  construction  with 
tongues  on  it  that  sliHe  in  under  the  fixed  tongues  that  are  on 
the  station  platform,  thus  (indicating). 

Q.  Is  that  one  of  your  patents,  too  l  A.  They  are  all  my 
patents. 

(J.  I  have  not  seen  that  specified.  A.  That  is  what  we  are  talk- 
ing about,  those  three. 

Q.  The  electrical  coupling  mechanism.  What  is  that  I  A.  That 
is  a  mechanical  and  electrical  device  for  coupling  cars  together 
automatically  without  the  use  of  any  so-called  jumpers  or  con- 
nections, and  without  the  necessity  of  a  man  getting  in  between 
the  cars. 

Q.  The  next  is  the  combined  electrical  coupling.  ;V.  That  is  a 
secondary  patent  to  the  one  I  have  just  mentioned. 

Q.  There  is  a  further  patent  described  as  the  combined  elec- 
trical coupling,  applied  for  on  a  different  date,  a  year  later.  A. 
Same  general  device. 

Q.  And  a  similarly  described  device,  applied  for  a  year  later, 
combined  electrical  coupling?     A.  Yes,  sir. 

Q.  The  next  is  a  street  sweeping  machine.  What  is  that  t  A. 
That  is  a  specially  designed  street  sweeper,  to  sweep  the  streets, 
snow,  dirt,  or  anything,  principally  snow,  that  it  sweeps  the  rail- 
road tracks,  and  two  feet  outside  of  the  railroad  tracks,  and  has 
a  swinging  boom,  with  a  brush  on  it,  that  sweeps  the  street  about 
ten  feet  wide  outside  of  the  railroad  tracks,  the  idea  being  that  if 
we  could  get  a  sweeper  that  would  sweep  our  own  railroad  tracks, 
at  the  same  time  sweeping  a  sufficient  space  in  the  street  outside 
of  the  railroad  tracks  for  vehicle  traffic  to  run  on,  we  could  then 
run  our  cars  better  than  wo  can  now. 

Q.  Is  that  in  use  by  the  City  Railways?  A.  We  built  one, 
used  by  City  Railways,  and  has  done  some  good  work. 

Q.  Then  there  is  another  street  sweeping  machine  Avhich,  I 
suppose,  is  a  secondary  patent?     A.  Yes,  sir. 

Q.  And  then  I  come  to  street  sweeping  apparatus  ?  A.  ^Vnother 
one  of  the  same  class. 

Q.  Not  distinct  machines  or  devices,  but  secondary  patents  in 
connection  with  the  idea;  is  tliat  riglil  ?     :\.  That  is  right,  sir. 

Q.  Then  I  come  to  the  anti-climber,  which  T  need  not  dwell 
upon,  which  is  your  personal  device  ?     A.  Yes,  sir. 
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Q.  All  those  I  have  read  down  to  anti-climber,  are  joint  devices, 
jointly  owned  devices  of  yourself  and  Mr.  Doyle  ?  A.  That  is  cor- 
rect, sir. 

Q.  The  next  is  buffer  and  anti-climber  construction.  What  is 
that  ?    A.  That  is  a  secondary  patent  to  the  anti-climber. 

Q.  I  take  it  you  did  not  invent  that  ?  A.  Wliy,  it  was  this  way : 
That  was  a  casting  device  through  which  the  inventor  put  a  pin, 
and  that  pin  was  a  coupling  pin.  He  got  the  patent  confined  to 
that  coupling  pin.  He  could  not  do  anything  with  it  without 
using  my  anti-climber.    And  I  bought  the  patent  of  him. 

Q.  The  man  who  invented  that  was  Mr.  Philip  W.  Robei-ts, 
according  to  your  statement?     A.  Yes,  sir. 

Q.  And  you  bought  his  idea  from  him  and  incorporated  it  in 
your  anti-climber,  combined  it  with  the  anti-climber  ?  A.  I  bought 
the  patent.  I  did  not  consider  it  of  any  value,  but  I  wanted  to 
get  it  out  of  the  way. 

Q.  The  next  is  a  contact  mechanism.  What  is  that  ?  A.  Why, 
that  is  a  specially  designed  mechanical  apparatus  for  collecting 
the  power  from  the  third  rail  for  running  a  car  or  train  of  cars 
over  one  or  more  different  railroads  where  the  location  of  the 
trolley  rail  varies  in  its  location  from  the  running  rail. 

Q.  That  seems  to  be,  according  to  your  statement,  owned  by 
yourself,  Mr.  Doyle  and  a  gentleman  named  Wallestadt.  It  that 
right?    A.  Yes,  sir. 

Q.  Did  you  and  Mr.  Doyle  acquire  the  invention  from  Mr. 
Wallestadt  ?  A.  'No,  sir.  The  way  that  happened  was  this :  We 
were  endeavoring  to  get  some  kind  of  a  mechanism  that  would 
perform  the  functions  that  I  have  just  described.  The  problem 
had  been  worked  on  for  a  couple  of  years,  and  it  was  determined 
by  our  then  consulting  engineers  that  it  could  not  be  done.  I  said 
"  I  don't  agree  vnth  you."  And  I  made  some  sketches  on  it.  Mr. 
Doyle  came  down  to  the  office.  I  went  over  it  with  him.  And  I 
said,  "  Do  you  see  any  reason  why  this  cannot  be  done  ?  ISTow,  I 
have  got  to  be  shown.  I  think  you  can  do  it  this  way."  Well,  we 
talked  over  it  and  he  made  some  more  suggestions.  I  said,  "  You 
take  that  back  to  Wallestadt,"  and  Wallestadt  was  an  engineer  in 
the  car  department  at  that  time,  "  and  tell  him  that  I  am  satisfied 
that  can  be  done.     He  has  got  to  work  it  out  in  that  way."     He 
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did  so,  and  when  I  made  the  application  for  the  patent  I  put  Wall- 
estadt's  name  on  it,  too,  because  he  had  assisted. 

Q.  Thank  you.  Will  you  look  at  this  list  and  tell  me  how  many 
of  those  30  patented  devices  are  now  in  use  by  the  surface,  ele- 
vated or  subway  lines  ?  A.  You  mean  in  large  numbers,  or  just 
as  one  or  two,  just  one? 

Chairman  Thompson. —  Just  answer  the  question. 

Q.  In  use.    In  use  to  any  — 

Chairman  Thompson. —  The  question  was  perfectly  intelligible. 
Just  answer  the  question. 

Mr.  Hedley. —  In  use. 

Q.  Yes.  A.  They  are  all  in  use  on  either  the  subway,  the  ele- 
vated or  the  street  cars,  one  or  more  of  each,  with  one  exception. 
And  that  exception  is  the  electric  coupling  mechanism,  and  the 
three  allied  patents  that  go  with  it.  All  the  others  are  in  use. 
This  one  I  have  just  referred  to  will  be  put  in  use.  All  of  the 
patents  I  paid  for  personally,  and  paid  the  government  fees  and 
attorneys'  fees. 

Q.  Your  reiteration  of  that  statement  forces  me  to  also  repeat 
my  reminder  to  you  that  you  did  not  pay  for  the  labor,  shop,  ex- 
penditures, or  material.     A.  No,  I  did  not. 

Q.  And  when  you  say  you  paid  for  them,  you  paid  the  rela- 
tively small  fees  of  patent  attorneys  for  filing  your  application 
and  getting  the  certificate  issued  by  the  Government  therefor,  and 
the  small  nominal  Government  fees  on  patent  applications?  A. 
Yes,  sir ;  I  stipulated  what  I  paid  for. 

Q.  Will  you  look  at  this  list  once  more  and  tell  me  from  how 
many  of  those  devices  you  are  deriving  an  income  from  the  street 
car  lines,  the  elevated  or  the  subway  lines?  A.  Why,  nothing 
from  the  street  car  lines ;  no  income  whatever. 

The  Chairman. —  The  question  is,  Mr.  Hedley,  how  many  you 
are  receiving  an  income  from,  either  from  the  subway,  elevated 
or  the  surface  lines.  If  you  want  to  explain  any  answer  you  make 
afterwards,  the  Chair  will  permit  you  to,  but  I  would  like  to  have 
you  answer  the  question. 
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Mr.  Hedley. —  I  am  receiving  an  income  from  two  of  them  on 
the  subway  and  elevated,  and  none  of  them  from  the  street  cars. 

Chairman  Thompson. —  How  many  —  the  question  is  how 
many  of  those  thirty  —  whatever  there  is  —  are  you  receiving  any 
income  from,  from  either  of  the  three  sources  ? 

Mr.  Hedley. —  Two. 

Chairman  Thompson. —  Two.  That  is  all.  The  rest  you  are 
not  receiving  any  income  from  anj'  source  ? 

Mr.  Hedley. —  From  the  railroad  companies. 

By  Mr.  Colby : 

Q.  From  how  many  have  you  received  compensation  in  lump 
sum,  from  the  surface,  elevated  or  subway  lines  ?  A.  From  only 
two  of  them. 

Q.  From  how  many  are  you  receiving  an  income  from  users 
other  than  the  elevated,  surface  and  subway  lines  of  the  city  ? 
A.  I  receive  an  income  from  eleven  of  these  patents  and  allied 
patents,  from  sources  outside  of  the  railroad  companies  that  em- 
ploy me. 

Q.  And  of.  that  you  will  give  me  a  statement  in  a  day  or  two, 
as  soon  as  you  can  compile  it?  Do  you  know  the  Tintic  Com- 
pany or  Tintic  Improvement  Company  ?  Did  you  ever  hear  of  it  ? 
A.  N'o,  sir. 

Q.  You  don't  recognize  it  as  the  name  of  a  railway  supply  com- 
pany ?     A.   No,  sir.     Will  you  say  the  name  again  ? 

Q.   Tintic.     T-i-n-t-i-c.     A.   Never  heard  of  it. 

Chairman  Thompson. —  Anything  like  it  ? 
Mr.  Hedley. —  No,  sir. 
By  Mr.  Colby: 

Q.  What  is  the  extent  of  your  holdings  in  the  stock  or  securities 
of  the  Interborough  Rapid  Transit  Company  ?  A.  Why,  I  own 
50  shares  of  the  original  Interborough  Rapid  Transit  Company's 
stock.  I  own  twenty  or  thirty  thousand  dollars  —  no,  hold  on  —  I 
own  $40,000  of  the  41/^  per  ccn.t  Iiiterboroug-h-Met.  bonds.  I  own 
200  shares  of  the  Elevated  Railway.  All  of  which  I  paid  for; 
bought  them  on  the  market. 
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Q.  What  is  yoni'  iiiteresi:  —  what  is  the  extent  of  your  holdings 
of  the  stock  and  securities  of  the'  Manhattan  Eailway  Company  ? 
A.  I  own  200  shares. 

Mr.  Quackenbush. —  That  is  a  duplication. 

Mr.  Hedley.—  I  said  200  shares. 

Q.  Oh,  that  is  the  old  Elevated  ?  A.  200  shares  of  Manhattan 
Railway  Company  stock,  that  is. 

Q.  What  is  the  extent  of  your  holdings  in  the  securities  or 
stock  of  the  Interboroug-h-Metropolitan  Company?  A.  I  don't 
own  any  Interborough-Metropolitan  stock. 

Q.  It  was  mentioned  by  mistake,  I  suppose,  in  this  letter  to 
the  Committee?  A.  Well,  it  is  the  Interborough-Metropolitan 
41/2  per  cent  bonds  I  had  in  mind. 

Q.  ISTone  of  the  stock  ?    A.  None  of  the  stock. 

Q.   Four  and  one-half  per  cent  bonds  ?    A.  Yes,  sir. 

Q.  What  holdings  have  you  in  the  145th  Street  Crosstown  Rail- 
road Company  ?     A.  I  hold  a  voting  certificate ;  that  is  all. 

Q.   What  is  that?     A.  Personally  I  don't  own  anything. 

Q.   What  is  that  ?    A.  Why,  qualifying  shares. 

Q.  Oh,  I  see. 

Mr.  Quackenbush. —  That  compai\y  has  no  franchise. 

Q.  W^hat  about  the  holdings  in  the  Fort  George  and  Eleventh 
Avenue  Railway  Company  ?    A.  Qualifying  shares. 

Q.  Twenty-third  Street  Railroad  Company  ?  A.  Qualifying 
shares. 

Q.  New  York  &  Queens  County  Railway  Company  ?  A.  Quali- 
fying shares. 

Q.  New  York  Railways  Company?  A.  I  don't  own  anything 
in  the  New  York  Railways  Company. 

Q.  I  see  it  stated.  I  suppose  I  may  regard  that  an  inadvertence 
or  inaccuracy  ?    A.  The  New  York  Railways  Company  ? 

Q.  The  New  York  Railways  Company  ?  A.  Oh,  I  did  own 
some  New  York  Railway  bonds. 

Q.  At  the  time  this  letter  was  written  A.  I  don't  know.  I 
sold  them  and  made  some  money  on  them. 

Q.  Recently?     A.  Yes,  sir. 
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Q.  W'lial  does  the  luterborougli  do  with  its  surplus  power '^  A. 
Why,  we  sell  some  of  it. 

Q.  Whom  do  you  sell  it  to?  A.  We  sell  it  to  the  Queous  Oouuty 
trolley  lines,  and  we  sell  it  to  the  Now  ^'ol■k  Ivailways  lines. 

Q.  What  do  you  do  with  the  power  you  don't  sell  'i  A.  W(^  use 
up  what  we  want  of  it,  and  don't  do  anythiui;'  with  the  rest  of  it. 

Q.  It  goes  to  waste,  in  other  words'^  A.  No,  w(^  don't  manu- 
facture it.  Wo  may  have  the  cajjaciiy  ther(^,  but  we  don't  turn 
it  out. 

Q.  What  power  capacity  has  the  I  nterborough  beyond  its 
operating  requirements ?  A.  Well,  its  operating  r(M|uiremonts  are 
fluctuating  so  much  now  it  is  hard  to  keep  up  with  the  ganuv.  Wo 
are  putting  in  new  units  now. 

Q.  There  are  certain  hours  of  every  day  when,  of  course,  a 
great  amount  of  power  is  necessary  to  cavj'y  the  traflie,  is  not  that 
true?    A.  Yes,  sir. 

Q.  And  the  plant  and  equipment  whirli  can  generate  tliat  power 
can  keep  on  generating  that  power  during  portions  of  the  day 
when  the  power  is  not  needed  by  the  railroad,  is  not  that  tru(v? 
A.  It  could  do  it,  but  we  don't  run  it  during  those  hours.  We 
only  run  the  units  when  it  is  necessary  to  consmne  their  output. 

Q.  There  is,  however,  some  surplus  powiH-  which  you  dispose 
of  as  you  have  testified?    A.>  Yes,  sii-. 

Q.  What  amount  of  power  do  you  soil  to  the  ()u(X!n3  Oounty 
trolley  lines?  A.  Oh,  I  suppose — well,  1  cannot  toll  you,  sir, 
what  the  daily  power  is.     It  has  a  peak  of  about  9,000  kilowalls. 

Q.  That  is  what  you  sell  to  the  (Juex^ns  Ooun(,y  trolley  linens? 
A.  Yes,  sir. 

Q.  You  sell  them  enough  power  to  o|)erate  their  system,  is 
that  right?  A.  Not  entirely.  No,  sir.  'I'hey  buy  power  from 
other  people. 

Q.  Have  you  made  an  cetinuile  of  the  total  power  capacity  of 
the  Intorborough  Ilailroad,  its  present  i)lant?    A.  Yes. 

Q.  Through  24  hours?  A.  Yes.  We  don't  specify  it  that  way, 
,The  capacity  of  a  plant  is  always  based  on  its  kilowatts  hour  pro- 
duction. For  instance,  we  have  got  in  the  74th  street  house  three 
units  that  are  caj)able  of  turning  out  30,000  kilowatts  each.  Wo 
have  got  one  unit  that  will  carry  about  8,500'  kilowatts,  and  w<! 
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have  got  five  units  that  will  carry  7,500  kilowatts.  Now  we  can 
deliver  that  constantly  if  we  run  them  all. 

Q.  What  is  your  estimate  of  the  surplus  power  possibilities  of 
the  Interborough  plant  and  equipment  in  dollars  and  cents  in 
value?     A.  Well,  I  have  not  made  one. 

Q.  It  is  a  very  substantial  value,  is  it  not  ?  A.  Oh,  if  we  could 
find  a  market  for  it  and  could  run  our  units  24  hours  a  day,  it  is 
a  very  substantial  value. 

Q.  It  runs  into  the  millions,  doesn't  it  ?    A.  Oh,  yes,  it  would. 

Q.  And  during  the  whole  period  of  the  existence  of  this  elabo- 
rate and  costly  plant  and  equipment,  there  has  been  this  potential 
value  which  you  have  not  been  able  to  realize  upon  ?  A.  Yes,  we 
cannot  use  it. 

Q.  There  have  been  negotiations  looking  to  the  acquisition  of 
this  surplus  power  with  your  company,  have  there  not,  in  the 
past  ?    A.  Yes.     It  has  been  talked  of. 

Q.  Only  to  that  extent  ?  Only  to  the  extent  your  answer  would 
suggest  —  just  talked  of  ?  A.  Well,  no  contracts  have  been  exe- 
cuted. Tentative  drafts  have  been  made  of  what  could  be  done, 
but  it  never  has  been  dona 

Q.  Haven't  very  elaborate  and  careful  contracts  been  drawn  on 
that  subject  providing  for  the  sale  of  power  at  very  large  figures 
to  the  Interborough?  A.  No,  I  would  not  say  careful  and 
elaborate  contracts. 

Q.  In  other  words,  you  are  familiar  with  a  contract,  are  you 
not  ?  A.  Oh,  yes.  I  am  familiar  with  a  contract  that  was  drafted, 
it  seems  to  me,  a  couple  of  years  ago. 

Q.  Did  you  take  part  in  the  discussion  looking  to  that 

A.  Certainly. 

Q.  Looking  to  that  contract  ?    A.  Yes. 

Q.  Who  else  took  part  in  those  discussions  ?  A.  Why,  Mr.  Theo- 
dore P.  Shouts,  of  course,  the  president  of  the  company;  he  is 
the  chief. 

Q.  Some  lawyers?  A.  Mr.  Andrew  Freedman,  who  is  now 
dead,  and  Mr.  Samuel  Untermyer,  and  that  is  all  I  had  a  talk 
with. 

Q.  There  were  a  number  of  conferences,  were  there  ?  A.  Why, 
I  think  I  had  two  conferences  with  Mr.  Untermyer. 
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Q.  Well,  what  was  that  negotiation  ?  A.  Why,  that  negotia- 
tion was  started  with  a  view  of  making  our  machinery  earn 
money  during  the  hours  of  the  day  when  we  do  not  need  it  for 
our  own  purposes. 

Q.  There  is  a  fixed  ratio  of  cost  of  production  of  power  and 
if  you  once  had  the  plant,  the  expenditure  for  the  production  of 
the  power  is  a  relatival}^  small  percentage  of  the  value  of  the 
power ;  that  is  true,  isn't  it  ?     A.   Yes,  that  is  true.     It  depends. 

Q.  In  other  words,  there  is  a  very  important  asset  of  the  In- 
terborough  Company  in  its  surplus  power  ?     A.     Oh,  yes ;  I  think 

£0. 

Q.  What  was  the  price  discussed  for  the  surplus  power  in  this 
negotiation  that  I  have  alluded  to  ?  A.  Why,  I  started  in  at  a 
cent  and  a  tenth  a  kilowatt. 

Q.  Can  you  translate  that  into  United  States  ?  A.  Well,  if 
you  were  trained  in  the  art,  sir,  you  would  understand.  That  is 
the  way  we  think  of  it.     A  cent  and  a  tenth  per  kilowatt  hour. 

Q.  Have  you  not  the  figure  in  dollars  and  cents  ? 

Chairman  Thompson. —  That  would  be  pretty  nearly  $70  a 
horse  power,  if  it  would  run  all  the  while  ? 

Mr.  Hedley. —  Pretty  nearly  right. 

Q.  How  many  million  dollars  was  it  proposed  to  pay  to  the 
Tnterborough  Company?  A.  Not  any  fixed  sum  of  money,  as  I 
recall.  Whatever  they  used,  they  were  to  pay  a  cent  and  a  tenth 
per  kilowatt  flat. 

Q.  How  large  a  transaction  did  you  think  you  were  discussing  ? 
A.  I  thought  we  would  be  able  to  make  a  couple  of  million  dollars 
a  year. 

Q.  Two  million  to  two  and  a  half  million  ?  A.  Yes,  with  the 
possible  chance  of  more. 

Q.  Did  that  fall  through  because  of  some  arrangement  between 
the  Interborough  and  the  Edison  Company  ?  A.  Not  that  I  ever 
heard.     I  don't  know  of  any. 

Q.  Has  the  Interborough  any  understanding  with  the  Edison 
Company.     A.  ISTo,  sir ;  not  that  I  ever  heard  of. 

Q.  Is  there  any  of  those  mute  and  implicit  recognitions  of 
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sphere  of  influence  between  these  two  companies?  A.  ^ot  that  I 
know  o£.     If  it  is,  it  is  about  me. 

Q.  The  transaction  failed,  however '(    A.  It  was  never  executed. 

Q.  Have  you  mentioned  the  names  of  all  the  gentlemen  who 
took  part  in  those  negotiations  that  j'ou  recall?  A.  All  the  gen- 
tlemen outside  of  the  railroad  companies'  men.  Of  course,  the 
superintendent  of  motor  power,  Mr.  H.  D.  Stott  was  —  he  pre- 
pared a  great  many  iigTires  for  me.  I  don't  think  he  attended 
any  of  the  conferences. 

Q.  So  that  up  to  date,  with  this  great  potential  asset  of  surplus 
power,  the  Interborough  Company  has  not  succeeded  in  realizing 
anything  in  the  way  of  income  except  for  these  relatively  unim- 
portant sales  to  the  Queens  County  lines  and  the  New  York 
Railways  lines?  A.  ISTo,  sir;  haven't  been  able  to  find  any  way 
they  could  do  it  and  have  some  one  take  it. 

Q.  They  have  received  more  than  one  offer  for  their  surplus 
power,  haven't  they  ?  A.  Only  one  that  I  know  of.  I  never  heard 
of  but  one. 

Q.  Was  that  negotiation  conducted  chiefly  and  almost  entirely 
by  Mr.  Shouts  and A.  Why 

Q.  and  Mr.  Freedman  ?    A.  He,  of  course,  was  conducting 

the  negotiations,  yes.  How  far  he  went  with  it  beyond  what  I 
know  of,  I  don't  know.  I  have  told  you  about  all  I  know  about 
that. 

Q.  Yes. 

Mr.  Colby. —  It  seems  to  be  fifteen  minutes  after  your  adjourn- 
ment period. 

Chairman  Thompson. —  Of  course,  these  sales  to  these  other 
railroads,  they  would  take  their  power  at  the  same  time  of  the 
day  you  took  yours,  wouldn't  they  ? 

Mr.  Hedley. —  We  have  got,  in  order  to  be  safe  with  this 
tremendous  carload,  we  have  got  to  have  large  surplus  power ;  so 
that  with  one  or  two  units  laid  down 

Mr.  Colby. —  Surplus  means  surplus ;  means  power  you  'don't 
need. 
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Chairman  Thompson. —  Well,  that  surplus,  when  you  are  not 
using  it,  it  would  be  worth  a  couple  of  million  dollars  a  year  to 
somebody.    A  cent  and  a  tenth  per  kilowatt  is  fairly  cheap? 

Mr.  Hedley. —  No. 

Chairman  Thompson. —  A  cent  and  a  tenth.  The  Edison  Com- 
pany get  more  than  that. 

Mr.  Hedley. —  I  started  high  enough,  you  know. 

Chairman  Thompson. —  The  Edison  Company  get  more  than 
that,  don't  they  ? 

Mx.  Hedley. —  Yes.  Well,  we  had  a  50  per  cent  profit  in  it  at 
that  basis. 

Chairman  Thompson. —  Well,  we  will  take  it  up  again  later. 
We  will  suspend  now  until  11  o'clock  tomorrow  morning.  All 
witnesses  are  directed  to  appear  tomorrow  morning  at  11  o'clock. 

Whereupon  (at  4:15  o'clock  p.  m.)  the  Committee  adjourned 
to  meet  February  2,  1916,  11  o'clock  a.  m.,  at  the  same  place. 


FEBRUARY  2,  1916 

New  Yoek  County  Lawtees'  Association  Boaed  Eoom, 
165  Broadway,  ISTeNv  York  City 

Meeting  called  to  order  by  Chairman  Thompson,  at  11  a.  m.,  a 
quorum  being  present. 

Mr.  Colby  examining. 

Hedley,  Feank,  being  recalled,  testified  as  follows : 
Q.  Mr.  Hedley,  have  you  been  able  since  our  hearing  yesterday 
to  compile  any  of  the  figures  and  data  that  I  asked  you  for?    A. 
Yes,  sir,  I  have  some  of  it  and  the  balance,  I  think,  will  be  here 
in  a  few  minutes. 

■Q.'  Well,  suppose  you  let  me  have  what  you  have  got.  Is  it  in 
shape  to  file  with  me  ?  A.  I  think  it  is,  sir.  You  asked  me  yester- 
day to  compile  a  list  of  returns  on  patents  while  in  the  employ 
of  the  company.  Thel  list  is  complete  in  so  far  as  the  coasting 
time  recorders  are  concerned  for  moneys  that  I  have  received  since 
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July  31,  1911,  up  to  and  including  the  present  time.  That  is  the 
list,  sir.  (Witness  deliversi  copy  of  above  list  to  counsel.)  (Wit- 
ness, continuing.)  If  it  is  satisfactory,  Mr.  Chairman,  I  would 
like  to  add  to  the  list  that  I  filed  with  you  y^terday  another 
patent  that  was  omitted  from  that  list.  Having  checked  it  up  I 
find  that  there  was  one  that  was  not  put  on  the  list  there.  It  is 
on  the  hand  straps.  Mr.  Chairman,  I  wish  also,  providing  it  is 
in  order,  to  make  another  addition  to  my  testimony  of  yesterday 
when  I  stated  that  there  are  so  many  of  these  patents  used  on  the 
Interborough  Rapid  Transit  Company  and  stating  that  the  electric 
couplers  were  not  yet  used.  There  are,  however,  twelve  cars  that 
^re  equipped  with  the  electric  couplers.  Another  addition  that  I 
wish  to  make  is  as  to  the  subscribers  to  the  original  stock  of  the 
Railway  Improvement  Company.  I  find  that  the  Pay-as-you- 
enter  Car  Company  subscribed  $10,000  of  that  stock.  That  was 
iat  the  time  when  I  was  employed  by  the  elevated  and  the  subway, 
where  we  did  not  use  any  material  or  cars  that  were  purchased 
;from  the  Pay-as-you-enter  Car  Company.  The  other  part  of  the 
list  of  patent  returns  coming  to  me  has  not  yet  been  completed 
but  will  be  here  in  a  few  minutes. 

Mr.  Colby. —  I  will  excuse  Mr.  Hedley  until  this  data  is  com- 
plete so  that  we  can  introduce  it  without  doing  it  in  a  fragmentary 
way. 

Chairman  Thompson. —  Before  the  next  witness  is  sworn  I  want 
to  give  you  this  letter,  Mr.  Colby,  from  the  Public  Service  Com- 
mission in  relation  to  power  matters.  The  letter  is  written  by 
Mr.  Commissioner  Strauss.     Perhaps  you  want  it  on  the  record. 

Young,  George  W.,  being  duly  sworn,  testified  as  follows : 

Mr.  Colby  examining: 

Q.  Mt.  Young,  you  were  for  many  years  a  director  of  the 
Interborough  Rapid  Transit  Company,  were  you  not  ?    A.  I  was. 

Q.  What  was  the  period  of  your  relation  with  the  Interborough 
Rapid  Transit  Company,  I  mean,  when  did  it  begin?  A.  It 
began  with  the  organization  of  the  company.  I  was  an  incorpor- 
ator of  the  Interborough  Rapid  Transit  Company  and  a  director, 
and  a  director  of  the  Rapid  Transit  Construction  Company. 


144  Investigation  of  Public  Seevice  Commissions 

Q.  Up  to  what  time  did  you  continue  to  be  a  director  of  the 
Inter  borough  Eapid  Transit  'Company?  A.  Until  the  annual 
election  in  September,  1913. 

Q.  Some  of  your  co-directors  of  the  Interborough  Rapid  Transit 
Company  have  given  tes.timony  before  this  Committee  in  connec- 
tion with  the  making  of  a  certain  contract  for  the  third  tracking 
extension  and  elevated  lines.  I  believe  that  Mr.  William  A.  Reed 
has  testified  before  the  Committee  and  I  think  Mr.  J.  P.  Morgan 
has  also  given  testimony  on  the  subject.  Were  you  a  member  of 
the  Board  at  the  time  this  subject  of  third  tracking  and  extension 
came  up  for  discussion  ?  A.  I  was  a  member  of  the  board  when 
it  was  discussed,  yes,  sir.  I  was  not  a  member  of  the  board  when 
the  contract  was  passed.  Mr.  Morgan  never  was  a  member  of 
the  board  to  my  knowledge. 

Q.  Well,  I  may  b©  in  error  in  associating  him  with  the  contract. 
I  recall,  however,  reading  the  testimony  that  he  has  given  relating 
to  this  subject. 

Chairman  Thompson. —  Yes,  Mr.  Morgan  has  appeared  before 
this  Committee  and  my  recollection  of  the  affair  is  that  this  mat- 
ter came  up  in  the  Spring  of  1913.  At  that  time  Mr.  Morgan 
;was  the  underwriter  of  certain  bonds  and  his  interest  was  on 
account  of  the  fact  that  he  had  underwritten  the  bonds. 

Q.  Mr.  Young,  you  were  regular  in  the  attendance  at  the 
meetings  of  the  board,  were  you  not  ?  A.  Fairly  so.  I  attended 
the  meetings  as  far  as  I  could  consistent  with  my  other  business, 
I  was  fairly  attentive. 

Q.  Do  you  recall  when  the  subject  of  a  contract  for  the  third- 
tracking  or  extensions  of  the  elevated  line  was  mentioned  to  the 
.board  ?    Do  you  recall  that  matter  ?    A.  Very  distinctly,  yes,  sir. 

Q.  As  near  as  you  can,  will  you  pleas©  fix  the  time  ?    A.  The 
latter  part  of  June,  1913. 
^    Q.  Was  it  at  a  regular  meeting  of  the  board  ?    A.  ISTo,  sir. 

Q.  Was  it  at  some  special  meetings  ?     A.  Yes,  sir. 

Q.  Did  you  receive  a  notice  stating  that,  the  usual  written 
notice,  that  a  special  meeting  had  been  called  for  the  purpose  of 
considering  the  proposed  contracts  of  this  kind  ?    A.  ISTo,  sir. 
,     Q.  What  were  the  circumstances  under  which  the  meeting  was 
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convened  '.  A.  I  Avas  snnimoned  on  the  telejjhone  in  the  afternoon 
to  attend  a  special  meeting  of  the  board  and  asked  to  be  present ; 
|;hat  a  matter  of  importance  was  to  be  brought  up. 

Q.  You  mean  that  you  were  summoned  on  the  telephone  on  the 
(Same  day  of  the  meeting  %     A.  In  the  afternoon. 

Q.  And  the  meeting  was  to  be  held  instantly  or  very  promptly 
thereafter  ?     A.  Sometime  after  3  o'clock. 

Q.  Did  yO'U  know  at  the  time  your  attendance  was  sought  for 
this  meeting  just  what  the  meeting  was  for  ?    A.  No,  I  didn't. 

Q.  "Where  was  the  meeting  held  ?  A.  In  the  regular  board  room 
in  the  company's  office. 

Q.  There  was  a  full  attendance  of  the  board?  A.  I  think 
there  was. 

Q.  Can  you  recall  the  names  of  the  members  who  were  present 
or  some  of  them  'i  A.  ]\Ir.  Shonts  was  there,  ilr.  Berwind,  John 
Pierce,  Mr.  Friedman,  ]\Ir.  Reed,  Mr.  Sullivan  and  Mr.  Lane 
and  myself.  I  don't  think  Mr.  Vanderbilt  or  Mr.  Belmont  were 
present. 

Q.  Was  counsel  to  the  company  present  ?  A.  He  was  at  some 
stage  of  the  proceedings,  yes,  sir.  ]\lr.  Quackenbush,  I  think,  was 
there.  I  don't  know  whether  he  was  there  at  the  time  the  meeting 
convened,  but  I  think  he  was  there  at  some  stage  of  the  proceedings. 

Q.  What  Mr.  Sullivan  is  that?  A.  I  think  his  full  name  is 
Frank  D.  C.  Sullivan.    , 

Q.  Is  the  Mr.  Lane  you  refer  to  the  late  Gardinier  M.  Lane? 
A.  Yes,  sir. 

Q.  Of  the  Lee,  Higginson  Company  of  Boston  and  New  York, 
they  are  bankers  ?    A.  Yes,  sir. 

Q.  How  was  the  subject  of  the  meeting  brought  before  the  at- 
tention of  the  board  ?     A.  Brought  by  the  president,  Mr.  Shonts. 

Q.  Do  you  recall  any  statement  that  he  made  at  the  time?  A. 
Yes,  I  do. 

Q.  "WTiat  did  he  say  ?  A.  Well,  as  nearly  as  I  can  recall  he  said 
that  he  had  been  arranging  to  go  to  Europe  for  some  time  on 
advice  of  his  doctor  and  that  he  did  not  feel  like  going  away  and 
leaving  the  question  of  third  tracking  and  the  extension  of  the 
elevated  unsettled.  That  he  had  consulted  with  the  heads  of  his 
departments  very  fully  on  the  subject  and  that  they  all  felt  that 
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a  contract  of  such  importance  could  not  be  very  well  let  in  the 
usual  way  of  asking  for  bids. 

Q.  How  should  it  have  been  let  if  not  to  the  lowest  bidder  after 
advertisement  according  to  the  statement  of  the  president  ?  A.  In 
his  judgment  it  needed  a  man,  not  one  who  was  a  construction 
engineer,  but  a  man  who  had  experience  and  reputation  as  an 
operating  man  and  that  the  only  man  that  he  felt  that  he  could 
recommend  to  the  board  «ho  would  fill  the  bill  was  a  Mr.  Stevens, 
who  had  been  associated  with  him  in  the  Panama  work. 

Q.  What  is  the  full  name,  if  you  recall  it?  A.  I  think  John  S. 
Stevens. 

Q.  Are  those  papers  and  documents  the  documents  and  papers 
mentioned  in  the  subpoena  that  was  served  upon  you,  Mr.  Young, 
all  of  them  ?  A.  I  have  all  of  them  that  I  have  been  able  to  obtain. 
I  didn't  receive  your  subpoena  until  yesterday  afternoon  and  I 
haven't  been  in  my  office  and  I  have  here  such  as  has'  been  gathered 
together  by  my  secretary  in  the  time  allotted.  I  think  they  are 
all  that  I  have. 

Q.  Now,  referring  to  the  question  of  the  modes  of  awarding 
this  contract,  was  it  customary  in  the  Interborough  Rapid  Transit 
Company  for  contracts  for  such  work  as  the  extension  and  third 
tracking  of  the  elevated,  I  mean  for  such  important  contract  work, 
should  be  given  to  the  lowest  bidder  after  public  advertising.  A.  I 
don't  know  whether  we  advertise  publicly  or  not.  I  think,  as  a 
general  rule,  important  contracts  were  submitted  to  various  con- 
tractors and  prices  obtained. 

Q.  You  mean  bids  were  invited  ?  A.  That  is  my  impression, 
sir. 

Q.  This  is  a  matter  that  would  come  more  directly  to  the  im- 
mediate attention  of  the  executive  committee  at  first  hand  and 
then  they  in  turn,  after  the  contracts  were  formulated  and  bids  re- 
ceived, would  report  to  the  board  with  recommendations  would 
they  not  ?    A.  I  think  that  would  be  the  general  way,  sir. 

Q.  General  practice?     A.  I  think  that  is  so. 

Q.  The  method  proposed  by  Mr.  Shouts,  according  to  your 
testimony,  was  a  rather  sharp  deviation  from  that  usual  method, 
was  it  not  ?    A.  He  explained  the  reasons  for  it,  sir. 

Q.  "What  reason  did  he  assign  for  it?     A.  On  account  of  the 
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necessity  of  keeping  the  trains  in  operation.  We  had  to  operate 
our  trains  and  at  the  same  time  go  on  with  the  construction  to 
keep  up  the  work  and  at  the  same  time  complete  the  work  as  laid 
out  by  the  Public  Service  Commission. 

Q.  He  said  in  other  words  according  to  his  statement  that  Mr. 
Stevens  was  just  the  man  for  this  necessary  and  diificult  work? 
A.  That's  the  impression  I  received  from  his  remarks. 

Q.  What  then  was  said  or  done  after  this  explanation  had  been 
made?  A.  A  general  discussion  of  the  matter,  some  questions 
asked  and  some  answers  given.     It  was  a  general  discussion. 

Q.  Did  Mr.  Shonts  assume  that  his  proposals  would  be  favor- 
ably regarded  by  the  board  ?  A.  He  would  have  very  good  reason 
to  think  that  all  recommendations  of  his  would  be  well  considered 
by  the  board,  Mr.  Colby. 

Q.  Were  the  details  of  the  contract  set  forth  in  his  explanatory 
statements  ?  A.  ISTo,  sir.  The  question  then  came  up  as  to  what 
the  board  felt  would  be  a  fair  commission,  percentage  on  the  work 
and  there  was  some  discussion  between  m.yself  and  Mr.  Pierce  as 
to  what  it  should  be.  I  think  it  has  varied  anywhere  from  twenty 
per  cent  to  five  per  cent. 

Q.  Mr.  Pierce  was  the  first  in  the  practical  work  of  construc- 
tion ?  A.  Yes,  practical  contractor.  I  think  the  amount  was  to  a 
certain  extent  tacitly  agreed  to  as  a  fair  remuneration  or  assumed 
to  be  a  fair  remuneration ;  I  think  it  was  ten  per  cent. 

Q.  Do  you  mean  tacitly  agreed  by  the  board  or  tacitly  assumed 
by  the  president?  A.  It  was  the  amount  mentioned.  There  was 
no  action  taken  on  it. 

Q.  Was  any  copy  of  the  contract  or  of  the  proposed  contract 
produced  iat  this  time  or  exliibited  to  or  submitted  to  the  board  ? 
A.  It  was  after  some  questions  had  been  asked  as  to  the  extent 
of  it  and  how  long  it  would  take  and  it  was  finally  submitted, 
yes,  sir. 

Q.  The  work  to  be  done  by  Mr.  Stevens  was,  as  I  understand  it, 
chiefly  supervisory  and  directive,  is  that  right?  A.  Entirely  so. 
He  was  to  have  entire  charge  of  that  work  in  conjunction  with 
our  own  heads  of  our  departments.  That's  my  understanding  of 
it,  Mr.  Colby. 

Q.   What  was  the  amount  of  expenditure  involved  in  this  pro- 
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posed  work,  Mr.  Young?    A.  Something  in  excess  of  twenty  mil- 
lions.    That  included  equipment,  I  think,  however. 

Q.  And  this  percentage  was  computed  upon  that  aggregate  cost 
or  aggregate  sum  ?  A.  Yes,  he  got  ten  per  cent  of  everything.  He 
was  to  get  ten  per  cent  on  all  expenditures. 

Q.  You  mean  everything  he  expended  in  connection  with  the 
discharge  or  performance  of  the  work  he  was  called  on  to  do  in 
accordance  with  the  terms  of  the  contract  as  advocated  by  Mr. 
Shonts?  A.  That's  my  recollection,  sir.  Mr.  Shonts  generally 
outlined  the  contracts.     It  was  read  finally. 

Q.  It  was  finally  read  in  full  to  the  board  ?    A.  Yes. 
Q.  Was  it  an  executed  contract?     A.  No. 
Q.  It  was  in  readiness  for  execution  ?     A.  It  was  a  draft  of 
contract,  sir. 

Q.  Voluminous  and  complete?  A.  Seemingly  very. 
Q.  Who  had  prepared  the  agTeement,  do  you  know  ?     A.  My 
recollection  is  that  it  was  prepared  with  Mr.  Quackeiibush  in  con- 
junction with  Mr.  Stevens  and  his  counsel.     That's  my  memory 
of  it. 

Q.  Did  some  member  of  the  board  request  that  the  contract  be 
read  in  full  at  this  meeting  ?    A.  Mr.  Eeed  moved  that  it  be  read. 
Q.  Mr.  William  A.  Reed  moved  finally  that  the  contract  be 
read?    A.  Yes. 

Q.  He  was  dissatisfied  with  thi^  general  discussion  and  allu- 
sions to  its  contents  and  asked  that  it  be  read  in  full,  is  that  so? 
A.  Why,  we  were  having  a  general  discussion,  an  irformal  dis- 
cussion, and  then  the  contract  was  read.  He  asked  for  the  reading 
of  the  contract  so  that  he  could  make  up  his  mind  whether  he 
was  satisfied  or  dissatisfied. 

Q.  Well,  didn't  the  board  after  the  contract  had  been  read  to  it 
express  its  opinion  concerning  it  ?     A.  Mr.  Reed  did. 

Q.  Do  you  recall  any  of  the  sigiiificanco,  provisions  or  material 
matters  of  the  contract  ?  You  say  it  provided  that  he  was  to  get 
ten  per  cent  on  every  expenditure.  Is  that  substantially  correct  ? 
A.  We  provided  the  offices  and  everything  connected  with  the 
offices. 

Q.  Do  you  mean  the  Interborough  Rapid  Transit  Company 
undertook  to  pay  for  Mr.  Stevens'  offices  ?     A.  Yes,  anything  that 


Report  of  Joint  Legislative  Coilmittee  149 

was  required  in  canning  out  this  contract.  Ju  otlier  words  the 
working  equipments,  whatever  was  required  to  carry  out  this 
contract. 

Q.  Well,  he  did  do  someithing.  Didn't  he  give  a  bond  for  the 
faithful  performance  of  his  contract  or  wasn't  he  asked  to  give  a 
bond  ?     A.  We  paid  for  tJie  bond. 

Q.  He  didn't  get  any  commission  on  the  premium  of  the  bond  ? 
A.   That's  the  only  exception  in  the  matter. 

Q.  It  would  have  'been  a  little  hard  to  have  found  justification 
for  paying  commission  on  the  premium  of  a  bond.  What  was  the 
period  of  time  that  the  completion  of  this  contract  was  estimated 
to  require  ?    A.  About  two  years. 

Q.  And  Mr.  Stevens  was  to  receive  ten  per  cent  upon  the 
twenty  million  dollar  expenditure  for  services  earned  within  two 
years?  A.  Whatever  the  amount  of  his  disbursements  was  he 
was  to  receive  ten  per  cent  if  we  made  the  contract. 

Q.  That  would  be  in  rough  fig-ures  about  two  million  dollars 
for  supervision  and  management,  sir  ?  A.  Ten  per  cent  of  twenty 
million  dollars  is  two  million,  Mr.  Colby. 

Q.   That's  a  million  dollars  a  year  ?     A.  It  seems  to  so  figure. 

Chairman  Thompson. —  That's  more  even  than  Mr.  Hedley  gets. 
Mr.  Hedlej'. —  Just  a  little,  but  not  as  much  as  I  am  worth. 

Q.  Taking  a  year  of  three  hundred  working  days,  that  would 
be  about  three  thousand  dollars  a  day  for  his  supervisory  work. 
Isn't  that  about  what  it  would  have  amounted  to  ?  A.  It  might 
have  amounted  to  more. 

Q.  Of  course,  if  the  cost  was  exceeding  twenty  million  ?  A. 
Yes.  On  your  basis,  Mr.  Colby,  it  would  be  three  thousand  three 
hundred  and  thirty-three  dollars  and  thirty-three  and  one-third 
cents. 

Q.  What  was  the  comments  by  the  board ;  was  there  any  com- 
ment by  any  member  of  the  board  after  the  reading  of  this  con- 
tract? A.  I  think  there  was  more  silence  than  comment,  ilr. 
Colby,  and  Mr.  Eeed  moved  that  the  contract  be  not  entered  into. 

Q.  Mr.  W.  A.  Reed.     A.  Yes. 

Q.  Was  a  motion  put  ?    A.  I  don't  think  so,  sir. 
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Q.  Was  any  foiinal  action  taken  after  the  president's  statement 
and  the  reading  of  this  contract  ?    A.  iSTot  at  that  meeting,  sir. 

Q.  Were  there  any  further  remarks  of  the  board?  A.  None 
that  I  can  clearly  recall.  I  think  there  was  a  sort  of  general  dis- 
cussion, but  I  cannot  recall  anything  specific  that  was  said.  There 
was  some  discussion  as  to  whether  or  not  our  own  people  under 
the  charge  of  Mr.  Hedley  couldn't  do  it  quite  as  effectively  and 
efficiently  as  Mr.  Stevens. 

Q.  There  was  some  feeling  that  he  could?  A.  Yes,  I  think 
there  was. 

Q.  I  gather  from  the  fact  after  the  reading  of  contract  and  the 
prompt  motion  of  Mr.  Reed  that  it  be  not  entered  into,  that  its 
provisions  were  recognized  as  being  quite  extraordinary?  A.  I 
couldn't  answer  what  impression  it  left  in  the  mind  of  anybody 
except  myself. 

Q.  Did  not  the  commission  purpose  to  be  paid  to  Mr.  Stevens 
seem  to  you  to  be  a  rather  extraordinary  compensation,  not  to  say 
excessive  commission  ?  A.  I  didn't  like  the  contract  and  I  would 
not  have  voted  for  it. 

Q.  Did  anybody  except  Mr.  Keed  express  himself  on  the  sub- 
ject ?  A.  Mr.  Lane  did.  I  don't  recall  anything  specific  that  was 
said  on  the  part  of  individuals  except  that  the  contract  was  not 
entered  into. 

Q.  As  I  understand  it  it  involved  a  commission  of  10  per  cent 
to  Mr.  Stevens  over  the  cost  of  his  office  furniture  and  fixtures 
and  so  forth  ?  A.  That  would  be  my  interpretation  of  the  con- 
tract, sir. 

Q.  Was  there  any  discussion  after  the  contract  was  read?  A. 
Nothing  that  I  can  specifically  recall,  Mr.  Colby.  I  think  the 
meeting  thereupon  adjourned,  sir,  and  Mr.  Eeed  and  Mr.  Lane  left 
and  some  of  the  rest  of  us  remained.  I  think  after  the  meeting  we 
called  up,  somebody  called  up  Mr.  Eeed  and  tried  to  see  if  we  could 
not  get  a  meeting  that  night. 

Q.  Do  you  recall  who  it  was  that  called  up  Mr.  Lane?  A.  I 
couldn't  state  specifically. 

Q.  Did  you  have  a  meeting  that  night  to  resume  the  considera- 
tion of  it  ?     A.  No. 

Q.  What  became  of  this  special  meeting?     A.  It  was  adjourned. 
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Q.  Was  any  attempt  made  after  this  mauifestatioii  of  animosity 
towards  the  contract  to  justify  it  or  to  defend  it  by  anyone?  A. 
None  that  I  recall. 

Q.  Did  tiie  Board  take  up  any  other  matters  at  tliis  special 
meeting  ?     A.  JSTo,  sir ;  not  that  I  recall. 

Q.  Did  the  contract  come  up  for  discussion  at  any  subsequent 
meeting?     A.  Next  day,  regular  meeting. 

Q.  The  following  day  was  the  day  of  the  regTilar  meeting? 
A.  To  my  recollection,  it  was,  sir. 

Q.  But  Mr.  Shouts  had  thought  to  have  it  in  private,  at  a 
special  meeting,  hurriedly  called  on  the  day  prior  to  the 
date  of  the  regular  meeting.  That  is  correct,  isn't  it  ?  A.  I  didn't 
say  so. 

Q.  ISTo,  but  it  follows  from  what  you  have  said  that  this  special 
meeting  was  called  on  the  day  prior  to  the  regular  meeting  ?  A. 
It  was. 

Q.  Was  the  contract  acted  upon  at  the  regular  meeting?  A. 
There  was  action  taken. 

Q.  What  was  the  action?  A.  I  moved  that  a  special  com- 
mittee of  five  be  appointed  to  consider  the  contract  and  report  to 
the  full  Board. 

Q.  Was  that  motion  carried,  Mr.  Young?     A.  Yes. 

Q.  Do  you  recall  who  composed  that  special  committee  to  con- 
sider this  contract  ?     A.  Yes. 

Q.  Will  you  please  name  them  ?  A.  Mr.  Berwind,  Mr.  Fried- 
man, Mr.  Lane,  Mr.  Eeed,  and  I  think  Mr.  Sullivan.  I  am  not 
positive  about  Sullivan,  but  I  think  Mr.  Sullivan  was  also  a  mem- 
ber of  that  committee. 

Q.  It  was  your  idea  that  the  contract  should  be  gone  into  fully 
and  acted  upon  only  after  a  full  understanding  of  its  provisions 
and  after  a  report  of  the  said  committee?  A.  Yes,  sir,  that  was 
my  idea. 

Q.  Mr.  Young,  did  you  have  any  talk  with  Mr.  Reed  and  Mr. 
Lane  who  seem  to  have  joined  in  opposition  to  these  commissions 
or  did  they  have  any  talks  at  other  meetings  or  other  times  with 
you  at  which  it  was  specially  referred  to  ?     A.  Once  or  twice. 

Q.  Well,  did  you  ever  have  any  meeting  or  any  talk  with  Mr. 
Lane  or  Mr.  Eeed  about  this  contract?     A.  Why  we  would  talk 
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about  it  going  to  and  from  tlie  meeting.  We  would  generally 
agree  that  wo  would  never  vote  for  that  contract.  I  had  more 
talks  with  Mr.  Lane  than  I  did  with  Mr.  Eeed  although  I  con- 
ferred with  him  from  time  to  time  about  it. 

Q.  Well,  did  you  leave  the  meeting  with  Mr.  Lane  and  Mr. 
Reed,  or  did  they  leave  alone  and  join  you  later  and  you  joined 
them  later.  Of  course,  I  assume  that  you  had  some  meetings 
about  so  an  important  matter  las  this.  A.  I  had  one  or  two  meet- 
ing witli  them. 

Q.  This  Committee  was  appointed,  I  mean  the  sub-committee, 
at  a  regular  meeting,  held  the  following  day  after  the  special 
meeting?  Do  I  understand  you  correctly?  A.  That's  my  recol- 
lection, sir. 

Q.  Tell  me  what  conversation  you  had  either  with  Mr.  Lane 
or  Mr.  Reed  subsequent  to  that  meeting  or  subsequent  to  any  later 
meeting.  I  suppose  the  board  met  every  week?  A.  Yes,  sir,  I 
think  every  Wednesday. 

Q.  Did  you  have  any  talk  with  Mr.  Lane  or  Mr  Reed  subse- 
quent to  the  latter  meeting?  A.  Yes,  later  in  Mr.  Reed's  office, 
once  or  twice.  Mr.  Reed  I  think  was  going  to  Europe  or  going 
away  and  he  asked  me  to  write  to  Mr.  Lane  and  tell  him  about 
that.  I  remember  one  time  he  asked  me  to  enclose  some  newspaper 
clippings.  I  don't  recall  exactly  what  it  was.  There  are  a  few 
other  little  matters  perhaps  that  he  may  have  spoken  to  me  about 
but  that's  the  only  conversation  I  remember  with  Mr.  Reed. 

Q.  In  other  words  you  felt,  Mr.  Young,  that  this  contract 
should  not  be  passed  upon  except  upon  full  discussion  and  approval 
by  the  full  board  ?  A.  That  was  my  idea  when  I  moved  to  have 
this  committee  appointed. 

Q.  Did  you  have  any  talks  with  Mr.  Lane  himself  ?  A.  Yes,  I 
had  a  number  of  conversations  with  Mr.  Lane. 

Q.  Where  would  they  be  held  ?  A.  At  the  board  meeting.  I 
had  several  at  his  office  at  43  Exchange  place. 

Q.  Did  anything  of  any  particular  note  or  significance  occur 
at  any  of  these  conversations?  I  mean  did  Mr.  Lane  express 
himself  in  emphatic  objection  to  this  contract?  A.  Most  em- 
phatic, yes. 

Q.  Well,  was  anything  done  or  said  to — on  the  minutes  of 
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the  company,  to  record  your  attitude  or  that  of  Mr.  Lane  or  Mr. 
Reed  on  this  contract  ?  A.  There  never  was  any  specific  action 
taken  on  that  contract  that  I  recall,  apart  from  what  I  have  stated 
to  you,  when  the  motion  was  made  to  refer  it  to  this  committee 
of  five. 

Q.  Can  you  recall  anything  further  of  significance  that  was 
said  or  done  or  written  by  anyone  of  you  three  on  this  subject? 
I  think  you  testified  you  had  some  correspondence?  A.  Yes,  I 
had  correspondence  with  Mr.  Lane  on  the  subject. 

Q.  I  think  that  the  subpoena  required  you  to  produce  any  cor- 
respondence you  had  with  your  directors  on  this  subject,  'Mr. 
Young.  Are  you  able  to  produce  copies  of  any  letters  you  have 
written  to  Mr.  Reed  or  Mr.  Lane  on  this  subject?  A.  I  only 
found  two  in  my  book.  If  you  wish  to  see  those,  sir,  I  suppose 
you  have  got  the  right  to. 

Q.  The  right  of  this  Committee  has  been  pretty  generally  con- 
ceded and  is  now  unquestioned,  I  think. 

'Chairman  Thompson. —  Last  few  days  it  has  not  been.  A. 
Well,  I  am  not  committing  myself  as  to  that. 

Mr.  Quackenbush. —  So  far  as  the  Interborough  is  concerned, 
there  never  has  been  any  objection,  Mr.  Chairman,  on  the  part 
of  any  action  taken  — 

Chairman  Thompson. —  Not  the  Chairman  of  the  Committee. 

Mr.  Quackenbush. —  I  know  of  none.  The  Chairman  has  not 
been  advised  about  —  those  in  authority  at  the  Interborough  — 

■Chairman  Thompson. —  We  are  not  going  to  enter  into  political 
discussions. 

Mr.  Quackenbush. —  I  did  not  assume  you  were. 

By  Mr.  'Colby: 

Q.  I  am  asking  you  only  for  letters  written  with  explicit  ref- 
erence to  this  matter  of  the  contract,  the  proposed  contract?  A. 
I  can  assure  you  those  are  the  only  ones  I  will  show  you,  sir. 
Those  are  the  only  two  that  I  recall,  Mr.  Colby.  (Witness  hands 
letter  copy  book  to  counsel. ) 
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Mr.  Colby. —  Mr.  Young  produces,  in  response  to  the  Com- 
mittee's subpoena,  a  copy  of  a  letter  dated  July  22,  1913,  ad- 
dressed to  Gardiner  M.  Lane,  care  of  Lee  Higginson  &  Company, 
Boston,  Massachusetts.     I  will  read  the  letter. 

Chairman  Thompson. —  Read  it  into  the  record. 

Mr.  Colby. —  Take  this  letter  please,  stenographer,  just  as  I 
read  it: 

"July  22,  1913.  My  dear  Lane:  I  saw  Mr.  Eeed  (William 
A.)  for  a  few  moments  today,  and  promised  him  to  drop  you  a 
line  calling  your  attention  to  enclosed  articles  which  appeared  in  the 
^ew  York  morning  papers.  He  depends  on  you  and  me  to  watch  over 
the  situation  during  his  absence,  and  I  will  be  pleased  to  see  you 
any  time  you  are  in  JSTew  York  relative  to  the  same.  I  expect 
to  be  in  towTi  during  the  summer  and  be  able  to  attend  the  regular 
meetings.  In  case  my  plans  are  changed,  I  will  advise  you.  'Sin- 
cerely yours,  G.  W.  Youug." 

Q.  This  letter  was  sent  to  Mr.  Lane,  the  letter  which  I  have 
read  from  your  letter-press  copy  book  was  sent  to  Mr.  Lane  ?  A. 
Yes,  sir. 

Q.  Your  words,  "  watch  over  the  situation  "  referred  to  what  ? 
A.  Contract  for  the  extension. 

Q.  And  third-tracking  of  the  Elevated,  this  contract  as  to  which 
you  have  been  giving  testimony  ? 

Mr.  Colby. —  Mr.  Young  produces  in  response  to  the  Commit- 
tee's subpoena  a  letter  —  press-copy  of  a  further  letter  to  Mr. 
Gardiner  M.  Lane,  dated  September  19,  1913. 

The  Chairman. —  Head  it  into  the  record. 

Mr.  Colby. —  I  read  it  into  the  record.  "  September  19,  1913. 
My  dear  Mr.  Lane:  I  promised  to  send  you  the  statement  which 
I  had  dictated  after  the  special  meeting  called  for  the  purpose  of 
passing  the  Stevens  contract.  I  enclose  same  for  your  files,  and 
would  be  pleased  to  receive  for  our  mutual  protection  a  copy  of 
your  memorandum  in  return.  Please  consider  this  communication 
absolutely  confidential.    Yours  very  truly,  G.  W.  Young." 

I  should  have  noted  that  each  of  these  letters  appears  to  have 

l)(^en  endorsed  "  personal." 
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By  Mr.  Colby: 

Q.  Mr.  Young,  you  refer  in  your  letter  of  September  19,  1913, 
to  a  meraorandum  or  statement  which  you  dictated  after  the  special 
meeting  called  for  the  purpose  of  passing  on  the  Stevens  contract, 
and  you  also  refer  to  a  copy  of  a  memorandum  apparently  prepared 
on  the  same  subject  by  Mr.  G-ardiner  M.  Lane.  Did  you  and  Mr. 
Lane  dictate  your  impressions  or  your  recollection  of  what  was 
said  and  done  at  the  special  and  subsequent  meetings  of  the  board 
on  the  subject  of  the  Stevens  contract?  A.  We  did,  but  not  in  — 
not  by  agreement.    It  was  just  a  happen-so. 

Q.  You  mean  that  you  each  by  similar  impulse  and  without 
knowledge  that  the  other  was  doing  it,  prepared  a  memorandum 
of  your  impressions  and  recollections  of  what  took  place  at  these 
meetings?     A.  That  is  what  occurred,  Mr.  Colby. 

Q.  Did  you  —  when  did  you  ascertain  that  Mr.  Lane  had  also 
prepared  a  memorandum  of  his  impressions  of  that  meeting? 
A.  Oh,  after  —  after  one  of  our  meetings  Lane  asked  me  to  go 
down  to  his  office,  and  I  went  down  with  him  —  43  Exchange 
place.  And  I  went  into  his  private  room  and  he  read  me  a  mem- 
orandum, and  gave  it  to  me  to  read,  of  what  had  occurred,  and 
it  struck  me  as  rather  peculiar,  because  I  had  done  the  same  thing, 
and  I  told  Lane  that,  and  he  asked  me  for  a  copy  of  mine. 

Q.  Ah !  And  then  you  wrote  him  this  letter  in  which  you  en- 
closed a  copy  of  yours?  A.  No,  I  didn't,  because  he  asked  me 
for  that  in  July,  and  repeated  the  request  once  or  twice,  and  I 
think  I  finally  sent  it  to  him  in  September. 

Q.  In  other  words  —  Mr.  Lane  read  to  you  his  memorandum 
to  see  if  the  statements  therein  contained  accorded  —  the  state- 
ments it  contained  of  his  fresh  and  contemporaneous  recollection 
accorded  with  your  own  recollection  ?    A.  That  was  his  idea,  sir. 

Q.  He  read  the  memorandum  to  you,  his  memorandum  to  you  1 
A.  He  read  it,  and  then  I  read  it. 

Q.  He  gave  it  to  you  to  read  after  he  read  it  ?    A.  He  did. 

Q.  And  this,  I  understand,  was  at  the  office  of  Lee  Higginson 
&  Company,  43  Exchange  place  ?    A.  Yes,  sir. 

Q.  You  have  testified  that  he  made  several  requests  for  you  to 
send  him  a  copy  of  your  memorandum,  and  that  you  finally  did  ?  A. 
I  finally  did,  yes,  sir. 
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Q.  On  the  date  of  this  letter,  namely,  September  19,  1913  ? 
A.  Correct. 

Q.  You  requested  in  that  letter  that  he  send  you  also  a  copy  of 
his  memorandum  and  he  did  so  ?  A.  He  had  agreed  to,  but  he 
didn't,  no. 

Q.  Well,  did  he  reply  to  this  letter  of  September  19th  ?  A. 
Yes. 

Q.  Have  you  preserved  the  letter  you  received  from  him?  A. 
I  have. 

■Q.  I  ask  you  to  produce  it,  as  it  was  embraced  in  the  subpoena. 
A.   (ISTo  response.) 

Mr.  Colby. —  Senator  Thompson,  I  think  it  is  clearly  the  right 
of  this  Committee  to  have  the  production  of  that  letter. 

Chairman  Thompson. —  No  question  about  it. 

Mr.  Young. —  Don't  you  think  it  would  be  fair  for  me  to  have 
a  chance  to  confer  with  my  own  counsel  before  I  show  that  letter  ? 

Mr.  Colby. —  You  are  asking  my  opinion,  Mr.  Young.  I  tell 
you  in  all  candor,  I  think  there  is  no  occasion  to  hesitate.  I  think 
it  is  clearly  your  duty,  and  I  ask  the  Chairman  to  direct  you,  to 
produce  the  letter.     It  is  embraced  in  the  subpoena. 

Chairman  Thompson. —  I  don't  want  to  be  harsh  with  the  wit- 
ness, but  there  is  no  question  but  that  this  correspondence  is  per- 
fectly pertinent,  and  it  would  become  the  duty  of  the  Chair  to 
direct  you  to  produce  it.  Of  course,  I  possibly  appreciate  your 
position,  but  we  have  not  played  any  favorites. 

Mr.  Young. —  It  is  not  a  case  of  a  question  of  whether  it  is  per- 
tinent to  your  inquiry.  It  is  a  question  of  my  rights  in  the 
matter,  and  protection  of  others  outside  of  myself.  There  is  noth- 
ing in  the  letter  that  I  am  ashamed  of  in  any  shape  or  form. 

Chairman  Thompson. —  I  think  j'ou  had  better  produce  it.  It 
is  a  public  matter,  and  your  duty  to  the  public  requires  you  to 
produce  it,  if  you  have  it. 

Mr.  Young. — Well,  if  I  was  as  clear  on  that  as  you  are,  Mr. 
Chairman,  I  would  not  hesitate. 
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]Mr.  Colby. —  You  have  heard  the  statements  of  the  Interbor- 
ough's  counsel  that  they  have  not  questioned  the  power  of  the  Com- 
mittee at  any  point,  and  are  prepared  —  have  complied  with  every 
request,  and  are  prepared  to  continue. 

Mr.  Young. —  I  have  great  respect  for  Mr.  Quackenbush,  but  it 
does  not  happen  at  this  moment  that  Mr.  Quackenbush  is  my 
counsel. 

Chairman  Thompson. —  I  think  I  will  direct  you,  Mr.  Witness, 
to  produce  that  letter.     Have  you  it  with  you? 

Mr.  Young. —  I  have. 

Chairman  Thompson. —  Then  I  direct  you  —  the  Committee, 
and  I  as  Chairman  of  the  Committee,  direct  you  to  produce  the 
letter. 

(No  response.) 

Mr.  Colby. —  There  is  no  question  of  j^our  duty,  Mr.  Young,  to 
produce  that  letter.  Here  is  the  letter  you  wrote  to  Mr.  Lane, 
and  I  ask  you  for  his  reply. 

Mr.  Young. —  It  might  be  a  case  of  even  mistaken  duty  makes 
a  man  hesitate  sometimes,  you  know,  Mr.  Colby. 

Chairman  Thompson. —  I  think  you  better  produce  the  letter, 
Mr.  Young.  You  will  have  to  produce  it  in  the  end  anyway,  and 
you  might  as  well  do  it  now  and  have  it  done  with.  It  only  makes 
the  Committee  trouble,  and  the  public  trouble,  and  your  motives 
might  be  misconstrued,  and  the  only  course  we  will  take  is  one 
of  whatever  powers  the  Committee  has.  We  direct  you  to  pro- 
duce it. 

(No  response.) 

Mr.  Young. —  I  would  like  to  have  an  opportunity  to  call  my 
counsel  on  the  'phone,  Mr.  Colby. 

Mr.  Colby. — ^We  will  take  a  recess. 

Chairman  Thompson. — A  recess  of  five  minutes. 

Mr.  Colby. —  Ten  minutes. 
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(iluiiriiuni  Tliouipsoii. —  That  will  be  ilexible,  until  you  get 
through  tallsing  on  the  telephone. 

(A  recess  was  taken  from  12:25  to  12:35  p.  m.) 

Chairman  Thompson. —  The  Committee  will  come  to  order. 

(The  witness  produces  letter  in  question.) 

By  Mr.  Colby: 

Q.  Is  this  the  reply  to  the  letter  of  September  19th  to  Mr. 
Lane  that  you  received  from  Mr.  Lane,  Mr.  Young?     A.  It  is. 

Mr.  Colby. —  Mr.  Young  produces  a  letter  with  an  enclosure, 
dated  New  York,  October  1,  1913,  from  Mr.  Gardiner  M.  Lane. 

(Counsel  confers  with  Chairman.) 

Chairman  Thompson. —  Yes,  I  think  you  had  better  read  that 
into  the  record. 

By  Mr.  Colby: 

Q.  Mr.  Young,  I  hand  you  a  letter  which  you  have  produced  in 
answer  to  the  Chairman's  direction  and  under  the  Committee's 
subpoena,  and  I  ask  you  if  that  is  a  letter  you  received  on  or 
shortly  after  its  date  from  Mr.  Gardiner  M.  Lane  ?    A.  It  is,  sir. 

Q.  Do  you  know  Mr.  Lane's  signature  ?    A.I  do,  very  well. 

Q.  The  letter  clearly  bears  Mr.  Gardiner  M.  Lane's  signature  ? 
A.  Absolutely,  sir. 

Mr.  Colby. —  I  will  read  this  letter  in  the  record.  Senator 
Thompson.  It  is  on  the  letter  paper  of  Lee  Higginson  &  Com- 
pany of  Boston,  New  York  and  Chicago,  and  the  letterhead  a,lso 
bears  the  name  "  Higginson  &  Company,  London."  The  letter  is 
dated  43  Exchange  place,  New  York,  October  1,  1913,  is  marked 
"  personal  "  and  is  addressed  to  Mr.  George  W.  Young,  59  Cedar 
street,  New  York  city. 

"  My  dear  Mr.  Young :  I  was  sorry  to  have  no  opportunity  this 
morning  to  speak  to  you  about  your  personal  letter  of  September 
19th.  On  thinking  the  matter  over  pretty  carefully  it  seems  to  me 
much  better  that  I  should  not  have  the  memorandum  sent  me  in 
your  letter.  This  is  a  very  delicate  matter,  and  while  it  seems 
to  me  wise  that  each  of  us  who  is  conversant  with  the  affair  should 
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preserve  ]iis  own  statement,  yet  I  think  he  should  not  have  the 
responsibility  of  keeping  the  statement  of  others.  Death,  for 
example,  might  cause  these  statements  to  come  into  the  possession 
of  others  than  those  to  vphom  they  were  originally  entrusted,  and 
in  that  way  they  might  even  become  public.  We  who  stood  to- 
gether know  the  understanding  of  one  another,  and  if  we  each 
preserve  for  ourselves  the  notes  made  we  shall  all  be  in  a  position 
to  act  together  in  case  of  need.  While  the  matter  was  undecided, 
it  was  well  for  each  of  us  to  know  just  what  the  other's  understand- 
ing of  the  situation  was.  For  this  reason  I  showed  you  my  memo- 
randum which  you  read.  I  have  now  read  yours,  but  return  it  to 
you  for  the  reasons  I  have  stated  above.  Of  one  thing  in  your 
additional  memorandum  I  am  a  little  doubtful.  It  is  my  recol- 
lection that  I  drafted  my  memorandum  about  the  30th  of  June  and 
that  your  visit  to  my  office  was  in  the  morning  of  July  1st.  I 
have  no  recollection  of  your  being  in  this  office  on  the  25th.  I 
have,  of  course,  made  no  copy  of  your  memorandum.  I  hope  you 
will  agree  with  me  that  the  conclusion  I  have  reached  is  a  wise  one. 
I  cannot  tell  you  how  sorry  I  am,  for  personal  reasons,  that  you 
are  no  longer  one  of  the  directors  of  the  Interborough.  Very  truly 
yours,  Gardiner  M..  Lane." 

I  think  that  probably  Mr.  Young  will  want  to  keep  a  copy  of 
this  letter.     I  mean,  we  can  have  copies  made. 

Chairman  Thompson. —  Better  have  copies  made  and  give  back 
the  original.     I  think  you  had  better  read  this  memorandum. 

By  Mr.  Colby: 

Q.  Mr.  Young,  this  paper  which  I  hand  you,  and  which  was  con- 
tained in  the  envelope  containing  Mr.  Lane's  letter,  I  ask  you  if 
this  is  the  enclosure  to  which  Mr.  Lane  refers  in  the  letter  I  have 
just  read  ?     A.  It  is,  yes. 

Q.  This  is  your  memorandum  of  what  took  place  in  the  meet- 
ings ?    A.  It  is  a  copy  of  it. 

Q.  A  copy  that  you  preserved  and  sent  to  Mr.  Lane  in  your 
letter  of  September  19,  1913?  A.  I  originally  wrote  it  in  long- 
hand and  — 

Q.  And  then  had  it  typed  ?  A.  Then  I  dictated  it  to  my  stenog- 
rapher later  on. 
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Q.  And  this  is  the  memorandum  that  you  sent  in  your  letter  of 
September  19th?     A.  That  is,  yes. 

Chairman  Thompson. —  That  is  the  memorandum,  the  specific 
one. 

Mr.  Young. —  That  is  the  specific  one. 

Q.  And  this  is  the  specific  enclosure  contained  in  Mr.  Lane's 
letter  to  you  of  October  1st  ?    A.  Yes. 

Mr.  Colby. —  Do  you  wish  me  to  read  this.  Senator  ? 

Chairman  Thompson. —  Yes. 

Mr.  Colby. —  Mr.  Lane,  before  I  read,  Mr.  Lane  speaks  of  a 
second  memorandum.     Is  it  contained  in  this  paper  ? 

Chairman  Thompson. —  Yes. 

Mr.  Young. —  It  is  attached  to  it. 

Chairman  Thompson. — Attached  to  it. 

Mr.  Colby. —  "  On  Tuesday  afternoon,  June  24,  I  was  called 
up  on  the  telephone  from  the  Interborough  office  and  advised  that 
there  was  a  very  important  special  meeting  to  be  held  that  after- 
noon at  3  :30,  and  it  was  necessary  I  should  attend.  1  accordingly 
went  to  the  office  of  the  Interborough  'Company  where  there  was 
present  Messrs.  Shouts,  Berwind,  Freedman,  Sullivan,  Reed,  Gar- 
diner M.  Lane,  Pierce;  ifr.  Quackenbush,  counsel;  ilr.  Pepper- 
man,  assistant  to  the  President;  and  myself.  -Mr.  Shonts  stated 
that  he  had  decided  upon  the  advice  of  his  physician  to  sail  for 
Europe  the  following  day,  but  before  going  he  felt  that  it  was 
essential  that  the  question  of  contract  for  the  third-tracking  and 
extension  of  the  Elevated  should  be  disposed  of;  that  the  work 
was  of  such  a  nature  that  it  could  not  be  handled  in  the  ordinary 
way  of  calling  for  estimates;  that  it  was  absolutely  necessary 
that  1he  work  should  be  placed  in  charge  of  some  competent 
engineer  in  whom  he  had  confidence,  who  was  not  only  capable 
from  a  construction  standpoint  but  also  from  an  operative  stand- 
point; that  after  a  most  careful  consideration  of  the  entire  ques- 
tion, and  consultation  with  his  associate  officers,  he  had  concluded 
that  the  best  and,  in  fact,  the  only  party  that  he  would  care  to 
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place  in  such  a  responsible  position,  would  be  his  friend,  Mr. 
Stevens;  that  he  had  known  Mr.  Stevens  for  a  number  of  years, 
and  had  been  associated  with  him  in  work  on  the  Panama  canal, 
and  was  confident  that  the  work,  if  entrusted  to  him,  would  be 
efficiently  and  faithfully  performed ;  that  this  being  the  final  judg- 
ment of  himself  and  associates,  the  question  for  the  Board  to  de- 
termine was  what  commission  was  fair  and  proper  to  be  allowed 
Mr.  Stevens  on  the  contract.  In  response  to  an  inquiry  as  to 
whether  or  not  Mr.  Stevens  had  the  organization  to  take  hold  of 
this  contract,  and  in  direct  answer  to  the  question  as  to  what 
organization  he  did  have,  Mr.  Shouts  replied  that  Mr.  Stevens' 
organization  was  in  his  head,  and  to  give  an  idea  of  how  he  was 
considered  by  outside  parties,  he  stated  that  at  present  he  was  re- 
ceiving $1,500  a  day.  from  the  B.  &  0.  for  expert  engineering 
advice.  Mr.  Shouts  was  then  asked  what  the  total  amount  of  the 
contract  would  be,  and  stated  something  in  the  neighborhood  of 
$20,0'00,0'00,  and  that  the  performing  of  the  contract  would  take 
two  years.  His  attention  was  called  to  the  fact  that  this  would  be 
paying  Mr.  Stevens  at  the  rate  of  about  $3,000  a  day.  Where- 
upon, at  the  request  of  Mr.  Reed,  the  contract  proposed  to  be  made 
with  Mr.  Stevens  was  read  by  Mr.  Quaekenbush,  who  stated  that 
he,  Mr.  Quaekenbush,  had  drawn  the  contract  in  consultation 
with  Mr.  Stevens  and  his  attorney.  The  contract  as  prepared  by 
Mr.  Quaekenbush,  when  read,  disclosed  the  fact  that  all  expendi- 
tures in  connection  with  the  work,  including  office  expenses,  and 
so  forth,  were  to  be  paid  by  the  Interborough,  including  premium 
on  indemnity  bond  and  cost  of  plant,  upon  all  of  which  payments, 
except  the  premium  on  indemnity  bond,  Mr.  Stevens  was  to  receive 
ten  per  cent  commission.  Mr.  Stevens  was  also  to  have  the  right 
to  sub-contract.  Upon  conclusion  of  the  reading  of  the  contract 
Mr.  Keed  moved  that  this  contract  be  not  entered  into.  This 
motion  was  not  put,  and  after  some  further  discussion  Mr.  Heed 
and  Mr.  Gardiner  M.  Lane  retired  from  the  meeting.  Mr.  Shouts 
subsequently  called  Mr.  Reed  upon  the  telephone  and  endeavored 
to  arrange  for  another  meeting  some  time  that  evening.  This  was 
found  impossible,  as  Mr.  Lane  could  not  be  reached.  Upon  the 
following  day,  which  was  the  regular  meeting  day  of  the  Inter- 
borough, the  matter  was  again  brought  up  for  discussion,  and 
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Mr.  Young  moved  that  the  entire  question  be  referred  to  a  com- 
mittee of  five  for  investigation,  the  committee  to  report  back  to 
the  full  board  before  any  action  should  be  taken  in  connection 
with  the  work  involved.  This  committee  v?as  appointed  by  Mr. 
Shonts  and  consisted  of  Mr.  Berwind,  Mr.  Freedman,  Mr.  Sulli- 
van, Mr.  Reed  and  Mr.  Lane." 

"Additional  memorandum  referring  to  proposed  Stevens  con- 
tract. Upon  leaving  the  meeting  of  the  Interborough  Board  to- 
day, Mr.  Lane  requested  me  to  go  around  to  his  office  with  him. 
On  reaching  the  office  we  proceeded  to  Mr.  Lane's  private  room, 
and  Mr.  Lane  showed  me  a  memorandum  which  he  had  drawn  up 
stating  what  had  taken  place  at  the  special  meeting  on  Tuesday. 
This  memorandum  in  addition  went  on  to  state  that  following  the 
special  meeting  Mr.  Shonts  had  taken  him  aside  and  stated  that 
he  wanted  him,  Mr.  Lane,  to  understand  the  reason  for  entering 
into  such  a  contract  with  Mr.  Stevens;  that  neither  himself  nor 
Mr.  Stevens  nor  Mr.  Freedman  was  to  receive  any  benefit  from 
this  contract,  but  that  in  connection  with  the  securing  of  contract 
which  had  been  closed  hetween  the  City  of  Greater  New  York 
and  the  Interborough,  Mr.  Shonts  had  found  it  necessary  to  make 
certain  commitments  and  incur  certain  obligations,  and  that  it 
was  by  means  of  the  Stevens  contract  that  he  expected  to  meet  and 
pay  these  commitments  and  obligations.  Mr.  Lane's  memoran- 
dum further  stated  that  upon  learning  these  facts,  Mr.  Lane  had 
gone  to  the  office  of  J.  P.  Morgan  &  Company  and  advised  Mr. 
J.  P.  Morgan,  Jr.,  of  exactly  what  had  transpired  at  the  meeting 
referred  to  in  his  memorandum,  and  of  the  statement  which  had 
been  made  to  him  by  Mr.  Shonts." 

Mr.  Colby. —  Where  is  that  letter  from  Mr.  Lane?  Let  me 
have  that. 

Chairman  Thompson. —  It  is  very  near  one  o'clock,  Mr.  Colby. 
We  suspend  at  once. 

Mr.  Colby. —  I  just  want  to  ask  one  question. 

Mr.  Young. —  Can't  you  finish  with  me  ? 

Mr.  Colby. —  No,  Mr.  Young.  I  won't  wait  for  that  letter.  I 
want  to  ask  this  one  question. 

Chairman  Thompson. — ^All  right. 
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By  Mr.  Colby: 

Q.  In  the  letter  from  Mr.  Lane,  which  I  read,  Mr.  Young,  in 
which  he  returned  this  memorandum  to  you  after  reading,  he 
referred  to  only  one  matter  that  was  not  in  his  opinion  exactly  in 
accord  with  his  own  recollection,  and  that  was  as  to  the  date  of  one 
of  these  meetings ;  is  not  that  true  ?  A.  Mr.  Lane  was  correct  as 
to  that,  sir. 

Q.  The  only  matter  to  which  he  took  exception  was  a  matter  of 
a  date  ?     A.  That  is  all ;  that  is  all. 

Mr.  Colby. —  The  phrase  that  I  have  in  mind,  Mr.  Chairman, 
is  this :  "  I  have  now  read  yours,"  meaning  Mr.  Young's  memor- 
andum which  I  have  just  read,  "  But  return  it  to  you  for  the  rea- 
sons I  have  stated  above.  Of  one  thing  in  your  additional  memor- 
andum I  am  a  little  doubtful.  It  is  my  recollection  that  I  drafted 
my  memorandum  about  the  30th  of  June,  and  that  your  visit  to 
my  oilice  was  in  the  morning  of  July  1st."  That  was  the  only 
thing  — 

Chairman  Thompson. —  Yes.  That  memorandum  appeared  to 
be  in  pencil. 

Mr.  Young. —  This  memorandum  was  taken  by  my  stenog- 
rapher from  a  memorandum  — 

Chairman  Thompson. —  Probably  Mr.  Lane  struck  that  out. 

Mr.  Young. —  I  don't  know. 

Chairman  Thompson. —  We  will  suspend  now  until  2:30 
o'clock.  All  witnesses  are  excused  until  2:30  except  those  that 
have  been  excused  to  11  to-morrow. 

Mr.  Young. —  You  want  me  ? 

Chairman  Thompson.— You  will  need  Mr.  Young  back  at 
2:30? 

Mr.  Colby.— Yes.  I  had  intended  to  examine  you  further, 
Mr.  Young. 

Whereupon  (at  1  o'clock  p.  m.)  an  adjournment  was  taken  tn 
2 :30  p.  M.  of  the  same  day. 
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AFTERNOON  SESSION. 

Meeting  called  to  order  by  Chairmaii  Thompson  at  2 :30  p.  m., 
quorum  being  present. 

Chairman  Thompson. —  Mr.  Chairman,  I  will  announce  that 
Mr.  Young  requested  that  he  might  be  excused  on  account  of  not 
feeling  very  well.  It  seems  that  he  has  been  sick,  and  he  came 
here  this  morning  because  the  Committee  subpoenaed  him.  It 
was  quite  compelling,  and  he  asked  if  he  could  not  be  excused, 
and  under  the  circumstances  he  has  been  excused  until  to-morrow 
morning  at  11  o'clock. 

Mr.  Colby. —  Will  Mr.  Pizzini  please  take  the  stand  % 

A.  J.  Pizzini,  recalled,  testified  as  follows : 

Mr.  Colby. —  Mr.  Chairman,  Mr.  Pizzini  has  explained  to  me 
that  he  wishes  to  leave  for  Chicago  to-morrow.  At  the  present 
time  he  does  not  intend  to  return  until  about  the  first  of  March. 
He  says,  however,  that  he  is  prepared  to  return  if  desired  by  the 
Committee  at  any  time  on  a  telegraphic  summons  to  return  im- 
mediately. 

Chairman  Thompson. —  What  do  you  mean  ?  How  far  are  you 
going  to  be  gone  ? 

Mr.  Pizzini. —  I  am  going  to  San  Francisco.  I  am  going  on 
a  business  trip  that  I  have  been  in  the  habit  of  making  every 
spring.  I  want  to  say,  however,  Mr.  Chairman,  that  you  may 
have  full  access  to  my  office  and  access  to  any  of  my  papers,  con- 
tracts, bills,  or  anything  you  want  that  is  there. 

Chairman  Thompson. —  Where  do  you  keep  your  bank  account  ? 

Mr.  Pizzini. —  Mechanics  and  Metals  National  Bank. 

Chairman  Thompson. —  Will  you  give  our  accountant  access 
to  your  books  ? 

Mr.  Pizzini. — Absolutely,  yes. 

Chairman  Thompson. —  Is  that  the  only  bank  with  which  you 

do  business  ? 
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Mr.  Pizzini. —  I  have  a  personal  account  in  the  Mechanics  and 
Metals  Bank,  and  one  in  the  Lincoln  Bank. 

Chairman  Thompson. —  Where  does  the  Railway  Improvement 
Company  do  their  banking  business  ? 

Mr.  Pizzini. —  In  the  Mechanics  and  Metals  National  Bank. 

By  Mr.  Colby : 

Q.  Do  all  the  companies  that  you  are  interested  in  bank  at  the 
Mechanics  and  Metals  Bank  Company?  A.  I  don't  know  where 
all  the  companies  I  am  interested  in  do  their  banking  business. 
I  have  stock  in  a  good  many  companies. 

Q.  I  mean  companies  in  which  you  are  a  director  or  officer? 
A.  Well,  I  think  they  do  business  in  the  Mechanics  and  Metals 
ISTational  Bank.     I  don't  know  of  any  others. 

Q.  Where  does  the  Gun  Hill  Realty  Company  do  their  busi- 
ness ?     A.  I  don't  know. 

Q.  How  urgent  or  essential  is  it  that  you  should  absent  your- 
self at  this  particular  time  ?  A.  It  is  a  business  trip  and  a  matter 
of  personal  business  out  there  in  the  west.  I  have  been  trying 
to  take  my  family  out  there  for  some  time.  It  means  personally 
quite  a  little  to  me.  If  you  want  any  testimony  at  any  time  I 
will  come  back  and  I  will  answer  any  question  in  detail,  or  if  you 
want  any  information  I  will  give  it  to  you  while  I  am  away. 
You  may  have  access  to  my  office  and  if  any  of  the  contracts, 
papers  or  anything  else  is  of  any  service  to  you,  you  are  very 
welcome  to  them. 

Q.  You  consider  that  you  should  go  now,  and  that  it  would  be 
very  disadvantageous  to  you  to  postpone  your  trip?     A.  I  do. 

Q.  Will  you  return  if  summoned  ?  A.  Yes,  sir.  It  will  take 
four  days  to  get  back,  but  I  will  return  immediately  upon  the 
receipt  of  a  telegraphic  summons.  You  can  have  anything  in  the 
world  that  you  want  from  my  office,  in  fact,  I  will  leave  the  key 
with  you.  I  haven't  anything  in  the  world  that  I  want  to  conceal 
at  all. 

Q.  Of  course,  Mr.  Pizzini,  you  recognize,  do  you  not,  that  you 
are  still  under  our  jurisdiction?  A.  Yes.  There  is  nothing  in 
the  world  that  I  have  any  objection  you  might  inquire  about. 
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Chairman  Thompson. —  It  wouldn't  make  any  difference 
whether  you  had  or  not.  We  have  the  right  to  ask  it  or  take  it. 
I  notice  that  we  get  nothing  down  here  that  we  are  not  entitled 
to,  except  possibly  politeness.     We  get  considerable  of  that. 

Mr.  Colby. —  I  personally,  Mr.  Chairman,  am  convinced  of  the 
good  faith  of  Mr.  Pizzini's  request,  and  of  the  absolute  necessity 
of  his  trip. 

Chairman  Thompson. —  Of  course  March  first  will  get  us  close 
to  the  extension  of  our  time.  I  doubt  now,  however,  whether  if 
we  ask  for  another  extension,  that  it  would  be  denied. 

Mr.  Colby. —  Would  it  be  possible,  Mr.  Pizzini,  for  you  to  fix 
a  date  a  little  earlier  than  March  first  ?  In  other  words,  could 
you  shorten  your  trip  ? 

Mr.  Pizzini. —  1  will  telegraph  you  cither  on  the  20th  or  the 
21st,  and  if  you  Avish  me  to  come  back  sooner,  I  will  do  so. 

Chairman  Thompson. —  Let  me  suggest  that  on  the  15th  of  Feb- 
ruary you  telegraph  to  Mr.  Colby. 

Mr.  Pizzini. —  I  will  not  leave  here  until  Monday  night.  I 
might  say  also  that  this  trip  is  something  that  I  have  planned 
on  for  about  two  months. 

Mr.  Colby. —  I  might  say  that  we  are  contemplating  and  have 
already  cutered  into  a  very  comprehensive  examination  into  these 
various  co-corporations  with  which  Mr.  Pizzini  has  been  identi- 
fied, and  I  do  not  desire  at  the  moment  to  pursue  his  examination 
further.  But  I  may  wish  to  examine  him  very  closely  about  the 
Wendell,  McDuffie  Company. 

Mr.  Pizzini. —  I  might  say  to  you,  Mr.  Colby,  if  you  will  per- 
mit, that  I  have  absolutely  nothing  to  do  with  them  whatever,  and 
am  really  a  silent  partner  with  Mr,  McDuffie.  I  am  principally 
interested  —  in  fact,  my  time  is  devoted  to  the  Railway  Improve- 
ment Company. 

Chairman  Thompson, —  What  day  does  the  first  of  March  fall 
on? 
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Mr.  Pizzini. —  Shall  I  telegraph  to  Mr.  Thompson  or  Mr. 
Colby? 

Chairman  Thompson. —  You  may  telegraph  to  Mr.  Colby.  If 
you  should  telegraph  to  him,  he  will  tell  me  about  it,  and  if  you 
telegraph  to  me,  I  will  surely  tell  him  about  it. 

Mr.  Colby. —  The  understanding  is  that  Mr.  Pizzini  leaves 
under  the  express  understanding  that  he  return  if  asked  for,  and 
will  return  immediately,  and  will  be  here  by  March  1st,  any- 
way.    I  think  that  will  be  all,  Mr.  Pizzini. 

Mr.  Pizzini. —  I  thank  you  very  much. 

Mr.  McDufEe,  being  duly  sworn,  testified  as  follows : 

Mr.  Colby. —  Mr.  McDuffie  is  under  subpoena,  Mr.  Chairman, 
and  I  wish  him  sworn.  I  wish  also  to  say  that  Mr.  McDufiie  is 
obliged  to  go  to  Boston  to-night,  and  will  return  on  Friday,  and  I 
move  that  he  be  excused  until  Friday. 

Chairman  Thompson. —  You  may,  therefore,  be  excused  until 
Friday  at  11  o'clock. 

Mr.  McDuffie,  being  sworn,  testified  as  follows : 

Mr.  Frank  Hedley,  being  recalled,  testified  as  follows: 

By  Mr.  Colby: 

Q.  Mr.  Hedley,  are  you  prepared  to  file  with  the  Committee  a 
statement  of  the  receipts  from  your  various  patents  ?     A.  Yes. 

Q.  Will  you  please  do  so  ?  A.  The  paper  I  have  in  my  hand 
shows  a  complete  list  of  payments  received  by  me  on  my  patents 
from  the  Interborough  Rapid  Transit  Company  for  coasting  time 
recorders,  starting  from  July  31,  1911,  up  to  and  including 
October  8,  1915.  (Witness  delivers  copy  of  above-referred  to 
list  to  Mr.  Colby.) 

Mr.  Hedley. —  Mr.  Chairman,  when  I  handed  you  yesterday  the 
list  of  patents  that  either  Mr.  Doyle  or  myself  owned  individually 
or  jointly,  so  far  as  mine  alone  and  Mr.  Doyle's  are  concerned, 
or  mine  alone  individually,  I  find  that  I  omitted  one  patent, 
namely  the  patent  for  the  h.aftd  strap. 
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Ghainnan  Thompson. —  That  went  into  the  record  this  morn- 
ing. 

By  Mr.  Colby: 

Q.  These  additional  receipts  plus  what  yon  have  already  testi- 
fied to,  constitute  a  complete  statement,  do  they?  Or  have  you 
additional  ?  A.  I  have  additional  on  anti-climbers.  I  hold  in 
my  hand  a  complete  statement  of  payments  made  to  me  by  the 
Interborough  Rapid  Transit  Company  in  accordance  with  resolu- 
tions passed  by  the  board  of  directors  awarding  me  sums  of  money 
for  the  use  of  the  anti-climber  patent;  one  sheet  shows  all  the 
money  received  by  me  from  the  subway  division,  and  the  second 
shows  the  same  information  from  the  elevated  division.  The 
payments  commence  in  January,  1909,  showing  all  the  payments 
from  that  time  up  to  and  including  the  present  time,  that  have 
been  made  to  me.  (Witness  delivers  the  above  statement  to  Mr. 
Colby. )     I  think  that  is  all  you  asked  me  to  furnish,  Mr.  Colby. 

Q.  Wo,  it  is  not,  Mr.  Hedley.  I  want  the  detailed  receipts  by 
you  from  all  sources  of  royalties  or  sums  otherwise  paid  for 
patents  taken  out  by  you  individually  or  jointly  with  you  and  Mr. 
Doyle  while  you  have  been  the  vice-president  and  general  manager 
of  the  New  York  Railways  Company,  the  Interborough  Rapid 
Transit  Company,  and  the  Subway  Rapid  Transit  Construction 
Company.  A.  I  have  given  you  all  the  sums  of  money  paid  to 
me  by  the  railroads  on  which  I  am  employed,  but  I  have  not 
given  you  the  sums  of  money  that  I  have  received  from  other  rail- 
roads for  the  use  of  these  patents. 

Q.  That  is  what  I  want  and  what  I  requested.  A.  I  did  not 
so  understand  it,  sir. 

Q.  Will  you  have  it  prepared,  then?     A.  Yes. 

Q.  Thank  you.     Will  you?     A.  Yes,  sir. 

Q.  Do  I  understand,  Mr.  Hedley,  that  these  sums  are  addi- 
tional to  the  sums  that  were  set  forth  on  your  memorandum  yes- 
terday? A.  ISTo,  sir.  They  are  the  total  sums  since  I  came  in 
the  employ  of  the  company  that  I  have  received  for  patents  that 
I  have  taken  out  since  I  entered  the  employ  of  the  company. 

Q.  And  it  appears  from  this  memorandum  that  you  received, 
you  have  received  from  the  subway  division  of  the  Interborough 
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Kapid  Transit  Company  on  the  anti-climber  device,  a  total  of 
$14,540  ?  A.  Yes,  sir,  that  is  the  amount.  I  own  that  patent 
outright. 

Q.  And  from  the  Manhattan  Division,  that  is  to  say,  the  ele^ 
vated,  you  received  on  the  same  device,  namely  the  anti-climber 
device,  the  sum  of  $18,490  ?     A.   That  is  correct,  sir. 

Q.  For  the  coasting  time  recorder,  it  appears  from  the 
memorandum  filed  by  you  that  you  personally  have  received 
$20,576.25.     Is  that  correct?     A.  That  is  correct,  sir. 

Q.  Has  Mr.  J.  S.  Doyle  received  an  equal  amount?  A.  Yes, 
sir. 

Q.  In  other  words,  $20,576.25  to  Mr.  J.  S.  Doyle  also  upon 
this  coasting  time  recorder?     A.  Yes,  sir.     From  1911  to  date. 

Q.  From  July  31,  1911,  to  date?     A.  That  is  correct,  sir. 

Q.  And  you  will  let  me  have  the  additional  data  of  your  re- 
ceipts from  these  patented  devices  that  I  have  asked  for  at  the 
next  session?'  A.  Yes,  sir.  If  I  understand  that  correctly,  you 
want  that  since  I  came  in  the  employ  of  the  Interborough  Eapid 
Transit  Company  the  last  time?  I  was  employed  by  the  Inter- 
borough in  1884. 

Q.  I  mean  since  you  have  been  vice-president  and  general 
manager  of  these  railroad  companies.  I  want  your  total  receipts 
on  account  of  royalties  or  sales,  the  list  of  which  you  have  been 
good  enough  to  furnish  the  Committee.  A.  I  think  you  want 
more  than  that,  Mr.  Colby,  if  you  will  pardon  me.  I  think  what 
you  intend  to  ask  for,  you  pardon  me  for  making  this  explana- 
tion, but  I  think  what  you  want  to  know  is  how  much  money  I 
have  collected  from  outside  parties,  outside  of  the  total  I  have 
given  you  since  I  have  entered  the  Interborough  Eapid  Transit 
Company  employment. 

Q.  That  is  correct.  Can  you  get  it  for  me?  A.  Yes,  sir,  I 
will  secure  it  for  you. 

Q.  May  I  ask  you  one  further  question,  Mr.  Hedley  ?  Who  is 
in  charge  of  the  minute  books  of  the  Interborough  Rapid  Transit 
Company  ?     A.  Why,  the  secretary. 

Q.  And  the  secretary  is  also  in  charge  of  the  minute  books  of 
the  Executive  Committee?     A.  Yes. 

Q.  The  Committee  desires  an  examination  of  these  books. 
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Cliairmaii  Thompson. —  They  have  already  bee^n  before  the 
Committee. 

Mr.  Colby. — And  we  can  examine  them  at  the  offices  of  the 
company  ? 

Mr.  Hedley. —  Oh,  yes. 

Chairman  Thompson. —  We  will  now  adjourn  until  to-morrow 
morning  at  11  o'clock.  All  witnesses  are  directed  to  appear  at 
that  time  who  have  not  been  otherwise  excused. 

The  meeting  thereupon  adjourned  until  11  o'clock  a.  m.,  Feb- 
i-uary  3,  19 10. 


FEBRUARY  3,  1916. 


i^^EW  YoEK  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order  pursuant  to  adjournment, 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson. —  The  Committee  will  come  to  order. 

Mr.  Colby. —  Mr.  Chairman,  as  I  understood  the  program  of 
the  Committee,  it  was  that  Mr.  Young's  examination  would  be 
resumed  this  morning.  Mr.  Young's  counsel,  Mr.  Connell,  is 
here  and  has  stated  to  me  that  Mr.  Young  is  ill  and  will  be  unable 
to  appear. 

Mr.  Connell. —  I  was  talking  on  the  'phone  with  Mr.  Young 
this  morning,  and  he  stated  tliat  he  was  not  able  to  get  up  and 
rise  from  his  bed,  and  he  stated  that  he  expected  to  have  a  doctor's 
certificate,  and  that  he  would  send  it  down  immediately  to  the 
Committee.  I  have  not  yet  received  the  doctor's  certificate,  al- 
though 1  was  telephoned  but  a  few  minutes  ago  it  was  on  its  way. 

Chairman  Thompson. —  Is  it  a  good  doctor  ? 

Mr.  Connell. —  I  will  have  to  leave  that  to  Mr.  Colby. 
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Mr.  Colby. —  I  have  not  any  desire  to  interrogate  the  medical 
profession.  I  know  Mr.  Connell  very  well,  and  his  statement,  I 
think,  can  be  accepted  without  question.  We  shall  have  to  post- 
pone Mr.  Young's  examination  for  the  present. 

Mr.  Connell. —  I  expect  to  have  the  certificate  in  a  minute,  and 
I  think  that  will  resolve  all  doubt. 

Chairman  Thompson. —  We  will  excuse  Mr.  Young  until  to- 
morrow, then. 

Mr.  Colby. —  I  should  say  certainly  until  to-morrow.  Mr. 
Young  stated  to  me  yesterday  he  was  convalescing  from  a  severe 
attack  of  grippe,  which  kept  him  indoors  for  a  good  while,  and  I 
think  it  was  apparent  that  he  was  not  feeling  in  the  very  best  of 
shape  yesterday. 

Chairman  Thompson. —  Mr.  Young  will  be  excused  until  to- 
morrow morning  at  eleven  o'clock. 


-'to 


Hedley,  Frank,  recalled  for  further  examination. 

By  Mr.  Colby: 

Q.  Are  we  in  a  position  this  morning  to  put  upon  the  record 
the  total  of  receipts  from  the  patented  devices  taken  out  by  you ; 
I  mean  invented  by  you  or  by  you  and  Mr.  Doyle  jointly?  A. 
Those  are  all  on  the  file.  You  have  before  you  now  already  sub- 
mitted a  complete  list  of  all  the  patents  taken  out  by  myself  or 
Mr.  Doyle  since  1903. 

Q.  With  that  supplemental  patent  that  you  mentioned  in  your 
testimony  yesterday  ?  A.  With  the  one  put  in  yesterday,  that  is 
all. 

Q.  Can  you  give  us  a  brief  and  compact  statem.ent  of  the  total 
income  derived  by  you  from  those  patents?  A.  Yes,  sir.  If 
you  will  take  the  statements  that  I  gave  to  you  yesterday. 

Q.  They  are  here.  A.  And  you  will  consider  that  all  the 
statements  that  I  have  given  to  you  previous  to  that  time  are  in- 
cluded in  the  statements  that  I  gave  you  yesterday,  and  the  addi- 
tional statements  that  I  will 'give  you  to-day,  will  include  every 
dollar  that  I  have  received  from  any  source  whatever  for  patents 
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that  I  own  or  jointly  own  with  Mr.  Doyle  since  I  entered  the 
service  of  this  company  in  1903. 

Q.  Now,  let  us  have  the  fig-ures.  A.  The  St.  Louis  Car  Com- 
pany paid  to  me  as  royalty  on  a  patent  railway  oar  truck  on 
February  16,  1907,  $100.     In  the  month  of  May  — 

Q.  May  I  interrupt  you  ?  I  am  not  particularly  desirous  of 
consuming  the  time  by  a  recital  of  the  items  of  your  statement. 
If  you  can,  with  complete  justice  to  any  interest  that  you  your- 
self have  in  presenting  this  in  any  particular  form,  give  me  the 
sub-totals  and  then  the  final  total,  and  I  think  it  will  do,  if  you 
in  addition  file  the  statement ;  I  do  not  want  to  encourage  you  to 
go  into  more  detail  than  we  really  desire.  A.  I  am  ready  and 
willing  to  go  into  detail  as  far  as  this  Committee  desire  me  to. 
The  details  are  shown,  however,  on  the  three  sheets  that  I  now 
have  in  my  hand.  The  total  revenue  on  those  three  sheets  that  I 
have  received  from  any  and  all  patents  outside  of  the  railroad  com- 
panies that  employ  me  in  the  twelve  years,  have  amounted  to 
$50,756.70.  The  last  item  on  the  third  sheet  of  the  three  that  I 
have  in  my  hand,  is  a  payment  that  was  made  to  me  by  the  Inter- 
borough  Eapid  Transit  Company  in  October,  1903,  of  $5,000'  for 
a  sleet  scraper,  that  I  patented  before  I  entered  the  service  of  the 
Company. 

Q.  Is  that  $5,000  included  in  the  $50,000  ?     A.  No,  sir. 

Q.  Is  it  included  in  the  receipts  that  you  have  already  sub- 
mitted statements  of  to  me?  A.  Not  of  the  statements  yester- 
day, and  that  is  the  reason  I  put  it  in  to-day.  Yesterday's  state- 
ment and  to-day's  statements  are  entirely  complete  with  that 
$5,000  in  there.     I  now  hand  you  the  statement,  sir. 

(Witness  hands  statement  to  Mr.  Colby.) 

Assemblyman  Burr  presiding. 

Q.  I  see  no  mention  on  this  statement  of  the  Southern  Pacific 
railroad,  or  the  New  York,  New  Haven  and  Hartford  railroad, 
or  the  Hudson  McAdoo  tunnel;  I  assume  their  purchases  have 
been  made  through  such  agency  companies,  I  might  describe 
them,  as  the  Railway  Improvement  Company?  A.  No,  sir;  the 
New  Haven  railroad  have  never  paid  me  any  royalties.  The 
Hudson  and  Manhattan  Eailroad  Company  have.     That  seems 
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to  be  omitted  here,  JMi'.  Colby.  Permit  me  to  say,  however,  as  I 
told  you,  I  do  not  run  any  commercial  system  of  books,  and  my 
entire  papers  are  open  to  this  Committee.  I  invite  your  accounts 
ant  to  go  through  everything  I  have  got.  He  can  examine  all  of 
my  papers.  He  can  have  my  bank  books,  and  he  can  have  my 
check  books. 

Q.  But,  Mr.  Hedley,  it  is  fair  to  assume  that  you  are  very 
familiar  with  the  transaction,  even  if  you  have  not  preserved  a 
record  of  them,  and  can  readily  from  such  data  as  you  have  in  your 
possession  compile  a  statement,  and  more  readily  than  we  can  from 
a  situation  entirely  strange  to  us?  A.  That  certainly  has  been 
missed.  I  testified  the  other  day  I  did  receive  royalties  from  them, 
and  I  did. 

Q.  I  do  not  recall  exactly  the  companies  you  mentioned,  and  it 
will  take  some  moments,  and  I  won't  waste  the  time  now  to  turn 
back  in  the  record  to  that  place,  but  I  think  I  recall  your  saying 
the  Southern  Pacific  Company  had  installed  the  anti-climber  upon 
three  or  four  hundred  of  its  cars,  and  I  think  you  said  the  Pennsyl- 
vania was  using  that  device.  A.  There  is  a  statement  of  that  that 
was  filed  by  my  representative  from  the  Railway  Improvement 
Company,  and  that  is  correct. 

Q.  I  do  not  recall  it. 

Mr.  Quackenbush  —  I  remember  seeing  it,  about  the  Southern 
Pacific. 

Mr.  Colby. —  The  only  statements  of  income  I  have  from  these 
memoranda,  Mir.  Quackenbush. 

Mr.  Quackenbush. —  I  do  not  question  that,  but  I  recall  seeing 
that,  and  Mr.  Hedley  had  a  statement  of  it  here. 

Q.  I  will  accept  your  suggestion,  and  we  will  place  at  your 
disposal  one  of  the  committee's  accountants  so  we  can  feel  we  have 
cleaned  up  the  matter  and  disposed  of  it,  and  get  the  total  re- 
ceipts. From  the  figures  you  have  filed  with  the  Committee,  as 
I  compute,  it  is  $109,362.95.  A.  That  is  right,  and  I  totaled  it 
since  I  entered  this  room. 

Q.  Is  that  correct?  A.  That  is  correct,  with  the  one  item  that 
docs  not  appear  to  be  in  these  totals  that  you  now  call  my  atten- 
tion to,  namely  the  Hudson  Manhattan. 
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Q.  Before  I  excuse  you  to  put  Mr.  Doyle  on  the  stand,  will  you 
tell  me  what  the  Interborough  Consolidated  Company  is?  A.  The 
Interborough  Consolidated  Company  is  a  company  that  was 
recently  formed  that  has  issued  securities  and,  in  a  way,  if  I 
understand  it,  control  the  Interborough  to  a  certain  extent.  I 
think  Mr.  Colby  that  if  you  will  ask  the  secretary  of  the  company 
or  some  other  party  he  will  be  able  to  describe  that  to  you  better 
than  I. 

Mr.  Quackenbush. —  Shall  I  tell  you  ? 

Mr.  Colby. —  Yes. 

Mr.  Quackenbush. —  The  Interborough  Consolidated  Corpo- 
ration is  a  successor  of  the  Metropolitan  Interborough  Company 
and  by  consolidation  accomplished  the  elimination  from  that  com- 
pany of  the  losses  through  the  acquisition  of  the  Metropolitan 
Street  Railway  Company,  the  idea  being  to  write  down  the  assets 
to  the  present  value  of  them.  The  common  stock  has  no  par  value. 
I  assume  that  is  what  you  want,  and  it  is  a  holding  company. 

Mr.  Colby. —  Has  the  Interborough  Metropolitan  been  dis- 
solved ? 

Mr.  Quackenbush. —  It  has,  under  the  statute,  which  in  my 
opinion  automatically  extinguished  the  Interborough  Metropolitan. 

Mr.  Colby. —  Swallowed  and  absorbed  ? 

Mr.  Quackenbush. —  Exactly. 

Q.  Do  you  know  the  names  of  the  officers  of  the  Interborough 
Consolidated  Company?    A.  ISTo,  sir;  Mr.  Shouts  is  President. 

Q.  You  are  not  an  officer  ?    A.  'Ho,  sir. 

Q.  Do  you  laiow  the  Secretary  of  the  company?  A.  I  believe 
Mr.  Fisher  is  Secretary. 

Mr.  Quackenbush. —  We  filed  that  list  with  the  Committee. 

Mr.  Colby. —  We  will  excuse  you  for  the  time  being,  and  will 
assist  you  in  the  compilation  of  those  figures  at  any  time  con- 
venient to  you. 

Mr.  Hedley. —  May  I  make  a  statement  for  the  record,  that  I 
think  will  perhaps  clear  up  some  of  this  situation  in  figures  ? 
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Mr.  Colby. —  Is  it  long  ? 

Mr.  Hedley. —  ISTo,  sir ;  very  short. 

Mr.  Colby. —  You  may  address  your  statement  to  the  Chairman. 

Assemblyman  Burr. —  I  think  that  is  proper. 

Mr.  Hedley. —  The  statement  I  handed  you  yesterday  together 
with  the  one  I  handed  you  today  contained  these  figures,  from  the 
subway  anti-climber  account  I  received  $14,540 ;  the  elevated  anti- 
climber  account  I  received  $18,490 ;  the  subway  and  elevated  to- 
gether coasting  time  recorders  I  received  $20,576.25.  I  received 
$5,000  from  the  Interborough  Rapid  Transit  Company  for  the 
use  of  a  patent  scraper  that  I  patented  before  I  entered  the  employ 
of  the  company.  I  have  received  a  total  from  all  outside  sources 
from  patents  that  I  own  or  that  I  own  jointly  with  Mr.  Doyle,  all 
of  those  figures  being  from  1903  up  to  date,  the  total  of  $50,756.70 
from  outside  parties  other  than  those  who  employed  me.  That  is 
a  total  of  $109,3'62.95,  or  at  the  rate  of  $9,113.58  per  year  for  the 
last  twelve  years.  That,  however,  does  not  include  the  one  item 
that  you  now  call  my  attention  to,  namely,  the  moneys  the  Hudson 
&  Manhattan  paid  to  me  for  royalties  on  anti-climbers,  and  that  I 
would  be  glad  to  give  you. 

Q.  Does  it  include  the  Southern  Pacific?  A.  My  recollection 
is  it  does.  I  am  not  sure  whether  the  Southern  Pacific  did  buy 
direct  from  me  or  from  the  Railway  Improvement  Company.  I 
think  it  was  from  the  Railway  Improvement  Company,  and  is  in- 
cluded in  the  figures  I  gave  you  under  the  Railway  Improvement 
Company. 

Q.  I  understood  you  to  say  a  moment  ago  the  ISTew  York,  New 
Haven  and  Hartford  Company  had  not  paid  you  any  royalties? 
A.  No,  sir. 

Q.  Although  they  use  some  of  your  devices?  A.  No  sir;  they 
do  not.  The  New  York  Central  are  using  my  devices,  and  they 
are  contained  in  the  list  I  handed  you  this  morning,  through  the 
American  Locomotive  Company.  The  American  Locomotive  Com- 
pany made  those  devices  for  the  New  York  Central  and  the 
American  Locomotive  Company  paid  me. 

Q.  With  the  exception  of  the  Hudson  and  McAdoo,  and  the 
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possible  exceiDtion  of  the  Southern  Pacific,  it  is  complete?  A.  Yes, 
sir ;  it  is  my  full  belief  I  have  given  you  every  dollar  I  have  made 
outside  of  my  salary,  out  of  my  patents,  since  1903,  with  the  ex- 
ception of  the  Manhattan  Eailway  Company. 

Q.  Did  you  receive  during  your  employment  by  the  New  York 
Transit  companies  any  bonuses  or  gratuity  of  any  kind,  or  in  any 
manner?  A.  ISTo,  sir;  I  did  not.  I  have  given  you  the  total 
revenues  from  all  sources  that  have  come  to  me. 

Q.  Did  you  receive  any  stock  or  security  allotments  in  any  of 
the  reorganizations  that  have  taken  place?    A.  N"o,  sir. 

Mr.  Colby. —  We  will  excuse  you.  for  the  time  being 

Doyle,  James  S.,  being  first  duly  sworn,  testified  as  follows : 

By  Mr.  Colby: 

Q.   Your  full  name?     A.  James  S.  Doyle. 

Q.  Where  do  you  reside  ?    A.  Mount  Vernon. 

Q.  Are  you  employed  by  any  of  the  New  York  Transit  lines? 
A.  Yes,  sir;  New  York  Interborough  and  the  New  York  City 
Railway. 

Q.  You  mean  the  Interborough  Rapid  Transit  Company?  A, 
Yes,  sir. 

Q.  And  the  New  York  Railways  Company?    A.  Yes,  sir. 

Q.  In  what  capacity  are  you  employed  ?  A.  Superintendent 
of  car  equipment. 

Q.   Do  you  fill  that  position  in  each  company  ?     A.   Yes,  sir. 

Q.  What  salary  do  you  receive  from  the  Interborough  ?  A. 
$3,333 — no,  $6,333.  My  salary  is  divided  three  ways,  one- 
third  to  the  Manhattan,  one-third  to  the  Subway,  and  one-third  to 
the  New  York  Railways,  a  total  of  ten  thousand  dollars  a  year, 

Q.  You  did  not  mention  the  Manhattan  Elevated  as  one  of  the 
employer  companies,  did  you?  A.  That  is  under  the  Inter- 
borough. 

Q.  You  receive  a  total  salary  of  ten  thousand  dollars  per 
annum?     A.  Yes,  sir. 

Q.  And  it  is  apportioned  among  these  three  railway  companies, 
is  that  right  ?    A.  Yes,  sir. 

Q.  Or,  rather,  the  Interborough  pays  $6,666,  I  take  it,  and  the 
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street  surface  railways,  the  JSTew  York  Railway  Companies,  pay 
you  the  other  third;  that  is  coi-rect,  isn't  it?    A.  Yes,  sir. 

Q.  Where  are  you  stationed?  A.  [Ninety-eighth  street  and 
Third  avenue. 

Q.  What  is  that,  an  office  or  shop  ?  A.  That  is  both ;  the  gen- 
eral office  building  and  also  general  shop.  It  is  the  old  Manhattan 
Elevated  Railway  shop. 

Q.  The  title  of  your  position  is  Superintendent  of  Car  Equip- 
ment?    A.  Yes,  sir. 

Q.  What  are  your  duties  in  that  capacity?  A.  Everything  per- 
taining to  the  construction  and  operation  of  electric  traction 
equipment,  from  ordinary  design  to  original  design  and  operation. 
Q.  From  ordinary  design  to  original  design  ?  A.  Yes,  sir. 
Q.  And  operation  and  equipment?  A.  Operation  of  the  equip- 
ment. In  other  words,  we  design  and  make,  or  rather,  we  design 
and  see  that  everything  is  properly  made  that  is  used  on  the  entire 
system. 

Q.  Are  there  various  gradations  of  design  running  between 
ordinary  design  and  original  design ;  you  used  the  phrase  "  from 
ordinary  design  to  original  design,"  as  if  there  were  many  inter- 
mediates. A.  Just  about  as  much  as  in  the  scale  of  development 
of  the  automobile.  I  have  been  in  thi?  business  ever  since  it  began. 
Q.  What  business  ?  A.  Since  the  beginning  of  electric  traction. 
I  worked  on  the  first  electric  tr-iction  road  ever  operated  in 
Chicago,  and  I  have  had  to  do  with  the  development  of  the  electric 
motor  since  its  infancy  and  helped  in  the  development  of  electric 
traction  since  its  beginning. 

Q.  You  are  an  inventor  ?  A.  A  man  of  ordinary  common  sense, 
filling  a  necessity  in  railway  operation.  It  is  ordinary  railroad 
common  sense,  in  railroad  work.     Some  call  it  an  inventor. 

Q.  I  gathered  from  a  statement  of  your  duties  that  you  are  em- 
ployed to  supervise,  devise  and  design,  and  see  that  they  are  kept 
at  the  high  state  of  efiSciency  and  up  with  the  progress  of  the  art 
of  electric  railroading,  as  it  is  moving  along.  A.  Wo  help  in  the 
progress  of  the  art  We  were  the  fii^st  railroad  to  use  the  heat- 
treated  axles. 

Q.  Did  you  and  Hedley  patent  the  idea,?  A.  No,  sir;  never 
got  a  cent  out  of  it,  and  didn't  patent  it. 


1Y8  Investtgation  of  Public  Sekvioe  Commissions 


(J. 


).  ^Vhy  didn't  you  patent  tliat  ?  A.  Eever  thought  of  it.  If 
we  thought  of  patenting  all  the  things  we  got  up,  I  don't  kuow  how 
many  patents  we  would  have.     I  never  thought  of  it. 

Q.  How  long  have  you  been  employed  by  the  Interborough  and 
New  York  Railways  Company  ?  A.  Fifteen  years,  starting  with 
the  Manhattan  before  the  Interborough  was  built  • —  before  the 
subway  was  built.  I  was  brought  from  Chicago  to  equip  the  Man- 
hattan electrically,  and  the  subway  was  constructed  later,  and 
that  was  included,  and  Mr.  Hedley  came  along,  and  the  Inter- 
borough was  incorporated. 

Q.  You  came  on  from  Chicago  as  a  very  young  man,  didn't 
you'^    A.  Yes,  sir. 

Q.  How  old  were  you  when  you  came  'i  A.  About  twenty-seven 
or  twenty-eight.     I  am  now  forty-four. 

Q.  What  was  your  position  in  Chicago  when  you  were  brought 
on  here  'i  A.  Piaster  mechanic,  or  superintendent  of  car  equip- 
ment of  the  Metropolitan  West  Side  Elevated. 

Q.  Were  you  master  mechanic,  or  superintendent  of  ear  equip- 
ment'^    A.   Master  mechanic  it  is  commonly  called. 

Q.  As  I  understand  the  position  usually  described  as  master 
mechanic,  it  is  a  rather  measly  paid,  but  very  useful  and  hard 
working  position  in  a  shop,  isn't  it?  A.  It  is  an  enjoyable  po- 
sition. 

Q.  It  is  an  important  and  useful  workman's  position,  isn't  it? 
A.  J  List  as  useful  as  you  are  a  mind  to  make  it. 

Q.  ^Vhat  were  you  getting  there  ?  A.  One  hundred  and  fifty 
dollars  a  month,  I  think  I  got  there. 

Q.  And  you  Avere  brought  on  to  New  York  ?     A.   Yes,  sir. 

Q.  At  an  advance  in  salary  ?  A.  Yes,  sir.  I  think  I  got  $3,000 
a  year. 

Q.  How  has  your  salary  grown  until  to-day  it  amounts  to 
$10,000^  A.  L  am  doing  the  work  of  three  predecessors  who  got 
more  than  $1 1,000  a  year.  I  am  getting  less  than  my  three  pre- 
decessors. 

Q.  When  were  you  put  upon  your  present  basis  ?    A.  I  do  not 

rniiiem))er  the  exact  year.     It  was  two  or  three  years  ago,  1913,  I 

think.     I  do  not  remember  the  exact  date,  three  or  four  years  ago. 

Q.   You  are  thoroughly  familiar  with  the  subjects  of  accounts 

in  the  shops  of  the  Interborough,  are  you  not  ?    A.  Yes,  sir. 
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Q.  How  many  shops  are  there  'i  A.  Wc  have  two  general  re- 
pair shops,  one  at  98th  street  takes  care  of  the  general  repairs, 
and  a  shop  at  148th  street,  and  one  at  225th  street,  and  that  is  an 
inspection  and  repair  shop,  and  one  at  Bronx  Park,  and  one  at 
I79th  street  and  Third  avenue,  inspection  and  repair  shop,  liSth 
street  inspection  repair  shop. 

Q.  Any  more  ?  A.  There  is  the  New  York  Railways  scattered 
all  over  town. 

Q.  How  many  men  are  employed  in  your  shops  ?  A.  It  varies. 
We  have  five  or  six  thousand  people  at  times,  and  depends  on  the 
amount  of  construction  work  we  do.  At  the  present  time  we  are 
constructing  and  equipping  478  steel  cars  that  are  being  built  at 
Pullman.  They  are  being  equipped  at  the  Highbridge  yard  of 
the  Aew  York  Central,  and  at  the  construction  yard  129th  street, 
and  that  makes  an  additional  force,  and  the  force  varies  from 
three  to  five  thousand  men. 

Q.  Never  under  three  and  seldom  over  five  ?  A.  That  is  about 
right. 

Q.  Each  shop  has  a  foreman  ?  A.  Yes,  sir,  reporting  to  a  gen- 
eral foreman.  Each  shop  has  a  general  foreman  reporting  direct 
to  me. 

Q.  Have  you  a  system  of  keeping  costs  accurately  and  appor- 
tioning costs  to  each  line  of  work  ?    A.  Yes,  sir. 

Q.  What  department  are  those  data  kept  in  ?  A.  We  originate 
them  and  of  course  report  them  to  the  Auditing  Department. 

Q.  And  the  Auditing  Department  has  in  its  records  a  complete 
detailed  statement  of  the  costs  apportioned  to  every  species  of 
work  ?    A.  Yes,  sir,  every  penny  spent- 

Q.  In  other  words  if  you  were  pursuing  experimenting  in  con- 
nection with  a  truck  for  the  stepless  car,  every  expenditure  made 
in  connection  with  the  promotion  of  that  device  would  be  care- 
fully reported  and  carefully  referred  to  the  appropriate  account 
and  that  record  preserved,  is  that  right  ?    A.  Yes,  sir. 

Q.  So  you  can  tell  with  reference  to  every  device,  how  much 
money  the  Interborough  or  the  New  York  Railways  Company  has 
expended  in  bringing  it  up  to  the  stage  of  development  at  which 
it  may  be  at  the  moment,  is  that  right  ?    A.  Sure. 

Q.  Are  you  employed  because  of  your  knowledge  of  electrical 
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traction  devices,  your  mastery  of  the  art  of  electrical  traction ;  is 
that  the  theory  of  your  employment?  A.  ISTo,  sir;  I  imagine  I 
am  employed  because  my  life's  work  has  been  in  electrical  trac- 
tion railroad  work.  I  am  an  electrical  traction  railroad  man  and 
master  mechanic. 

Q.  And  you  say  your  duties  extend  out  over  the  whole  range 
of  design,  from  ordinary  design  to  original  design  ?  A.  Yes,  sir. 
May  I  add  a  word  there? 

Q.  Certainly.  A.  Yes,  sir,  because  I  started  in  the  infancy 
of  electric  traction,  when  there  was  not  much  of  an}i:hing  in  an 
electric  motor  or  power  house,  and  it  wat  finally  worked  out  as 
we  went  along. 

Q.  D'o  you  do  any  buying  ?     A.   ISTo,  sir. 

Q.  Are  any  of  the  company's  purchases  made  through  you  as 
an  agent  or  intermediary  ?    A.     xio,  sir. 

Q.  Are  there  any  things  the  Interborough  or  ISTew  York  Rail- 
way Company  purchases  billed  to  you  in  the  first  instance?  A. 
jSTo,  sir. 

Q.  The  Pullman  Palace  Car  Company  is  not  consigning  or 
billing  or  selling  to  you  personally,  as  a  mere  convenience?  A. 
ISTo,  sir. 

Q.  And  never  has  ?  A.  ISTo,  sir,  no  company  has,  and  we  have 
nothing  to  do  with  the  buying  or  purchasing  department. 

Q.  ISTor  have  you  ever  had  any  interest  by  way  of  commissions 
or  participation  in  any  purchases,  large  or  small  ?     A.  No,  sir. 

Q.  You  are  quite  clear  on  that  ?     A.  Indeed,  I  am. 

Q.  V\'hen  you  say  material  and  devices,  you  are  not  attempting 
to  limit  it  to  any  specific  questions  of  purchase;  you  mean  all  pur- 
chases ?     A.  All  purchases,  yes,  sir. 

Q.  Are  you  familiar  with  the  list  of  patented  devices  that  have 
been  submitted  to  the  Committee  by  J\Ir.  Hedley,  as  patented,  or 
invented  rather  than  patented,  by  }'0u  and  him  jointly  ?  In  a  gen- 
eral wJiy,  yes,  sir :  I  have  not  looked  over  the  list  very  carefully. 

Q.  I  remember  that  upon  that  list  is  specified  the  double^decked 
car  and  the  low-level  car  ?     A.  Yes,  sir. 

Chairman  Thompson. —  Yon  say  you  never  have  been  interested 
in  any  purchase? 
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Mr.  Doyle. —  Well,  that  is  my  memor}-,  as  he  put  the  question 
to  me.     I  had  nothing  to  do  with  the  purchases  at  all. 

Q.  And  do  yon  know  what  the  governing  device  fluid  pressure 
is  ?     A.  In  connection  with  what  ? 

Q.  I  don't  know,  I  am  asking  you.  A.  There  are  all  sorts  of 
devices  of  that  kind.  Do  you  mean  in  reference  to  the  low-level 
car? 

Q.  I  ask  you  what  is  the  governing  device  fluid  pressure;  I  am 
testing  your  familiarity  with  the  business  ?  A.  Governing  device 
fluid  pressume ;  it  would  imply  that  a  liquid  is  used  to  registet 
pressures. 

Q.  You  are  not  fully  cognizant  of  its  exact  character?  A.  I 
think  I  am. 

Q.  You  are  the  patentee  of  this  device  ?  A.  I  don't  know  what 
your  are  talking  about,  in  a  general  way.  Are  you  referring  to 
the  double-deck  patent  ?  I  presume  it  is  the  double-deck  patent, 
and  it  has  to  do  with  registering  the  load  on  a  low-level  car  or  a 
double-deck  car  so  as  to  increase  the  braking  power  with  an  in- 
creased load,  and  provide  also  a  means  for  increasing  the  electric 
power  used  in  the  motors.  I  think  that  is  the  thing  you  are 
referring  to. 

Q.  What  does  it  look  like  ?  A.  I  do  not  remember  exactly.  It 
is  a  long  time  since  I  saw  it,  but  the  purpose  of  the  thing  is  a  con- 
nection between  the  car  body  — 

Q.  What  does  it  look  like?     A.  Why  — 

Q.  Is  it  animal,  vegetable  or  mineral  ?  A.  I  do  not  remember 
the  detail  of  what  it  looks  like.  It  is  a  pneumatic  mechanical 
device  for  the  purpose  I  have  stated. 

Q.  Is  it  big  or  little  ?  A.  It  doesn't  weigh  more  than  fifty  or 
sixty  pounds. 

Q.  Where  is  it  attached  ?  A.  On  the  truck,  and  registers  the 
weight  of  the  car  as  the  passengers  get  into  the  car,  and  changes 
the  relation  between  the  car  body  and  the  truck. 

Q.  Would  you  know  it  if  you  saw  it  ?     A.  I  certainly  would. 

Q.  Did  you  invent  it  ?  A.  I  originated  the  idea  and  I  direcled 
the  working  out  of  the  detail. 
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Q.  Who  did  you  give  your  directions  to  to  work  out  the  detail  ? 
A.  Why,  in  that  particular  case  one  of  my  assistants.  1  tliink 
the  man's  name  is  Eoducv  Kerns,  one  of  my  assistants. 

Q.  Employed  by  the  Interborough  I     A.  Yes,  sir. 

Q.  The  work  was  done  in  the  Interborough  shops  ?  A.  I  think 
so.     It  was  only  one  device,  yes,  sir. 

Q.  When  did  you  patent  that  device  ?  A.  Why,  I  think  ■  an 
application  was  made  — 

Q.  When  did  you  invent  that  device  ?  A.  The  idea  was  origi- 
nated shortly  after  we  put  the  low-le^'el  car  on,  and  that  was  made 
in  January  of  1912  or  1913,  1912.  The  double^deck  car  was 
built  in  the  same  summer,  and  it  was  between  January,  1912,  and 
September  of  1912,  somewheres  along  in  there. 

Q.  Whom  did  you  employ  to  take  out  the  letters  patent  on  that 
device  ?  A.  I  do  not  know  whether  it  was  Darby  or  Wright.  I 
do  not  remember  which. 

Q.  You  employed  Darby  or  Wright?  A.  Either  one  or  the 
other,  I  think  so,  I  think  it  was,  yes.  That  is  as  I  remember  it. 
I  am  not  certain. 

Q.  Did  you  pay  the  fees  for  obtaining  the  patent  ?  A.  I  think 
that  was  included  in  the  fees  Mr.  Hedley  paid  for  the  combination 
of  the  double^deck  oar. 

Q.  Did  you  personally  pay  anj'thing?  A.  ISTot  for  that,  as  I 
recall  it 

Q.  What  did  Mr.  Hedley  have  to  do  with  this  invention,  if  you 
originated  it  ?  A.  That  part  of  the  combination  of  the  double- 
deck  car  —  T  do  not  claim  to  originate  it  altogether.  These  things 
are  talked  over  and  considered,  just  as  you  and  the  Senator  talk 
over  your  case,  and  the  main  points  of  your  conference  are  con- 
solidated, and  a  device  developed  along  those  lines.  That  is  the 
general  plan. 

Q.  How  do  you  know  I  talk  over  this  case  with  the  Senator? 
A.  I  imagine  yon  would.      I  think  two  heads  .are  better  than  one. 

Q.  Are  you  imagining  that  is  the  course  you  adopted  with  Afr. 
Hedley?  A.  i\o,  sir,  but  1  have  my  imagination  about  what  you 
are  doing.     I  know  what  I  am  doing. 

Q.  I  am  not  calling  for  any  -application  of  your  imagination,  but 
I  want  to  emphasize  your  recollection.  A.  I  am  trying  to  make  my 
point  clear,  how  two  people  can  work  on  one  subject. 
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Q.  You  are  a  very  busy  man  and  so  is  Mr.  Hedley ;  how  much 
time  do  you  spemd  together  on  these  devices  and  inventions  ?  A. 
Whatever  is  necessary  to  perform  our  duties  and  perform  our  work. 
It  varies.  Sometimes  I  do  not  see  Mr.  Hedley  for  a  week  or  so 
and  other  times  if  my  work  is  directly  related  to  the  things  I  have 
to  do  with  him  I  can  see  him  every  other  day. 

Q.  Does  he  come  up  to  the  shop  ?  A.  Infrequently.  I  generally 
go  to  his  place. 

Q.  Where  does  he  work  on  the  models  and  inventions  ?  A.  Mr. 
Hedley? 

Q.  Yes.  A.  I  don't  know  what  he  does  in  that  respect,  but  if 
you  will  let  me  cite  — 

Q.  Answer  my  question.  A.  I  do  not  know  what  Mr.  Hedley 
does  when  he  is  off.  AH  I  know  about  my  connection  with  him  is 
when  I  meet  him  in  the  office  and  we  talk  over  the  work. 

Q.  Have  you  ever  seen  him'  at  the  drawing-benoh  with  a  tool  or 
any  maxihinery  ?    A.  JSTo,  sir. 

Q.  Has  he  ever  spent  any  time  in  the  shop  testing  or  observing 
the  operations  of  any  of  the  new  devices  ?  A.  Yes,  sir,  he  would 
very  frequently  come  up  to  the  shop  and  look  at  the  models  we  are 
m-aking,  for  instance,  the  model  for  the  stepless  car,  he  came  up  a 
number  of  times  and  spent  an  hour  or  two  looking  over  the  model 
as  we  constructed  it,  and  changed  it.  It  was  built  of  two  by  fours 
and  paper,  and  his  judgment  and  assistance  in  that  was  very 
valuable. 

Q.  Do  you  claim  you  or  he  invented  the  double-deck  car?  A. 
Can  I  explain  the  whole  problem  ? 

Q.  I  ask  you  a  question.  A.  Co-operatively  we  worked  it 
together,  land  I  had  some  ideais  on  it  and  he  had  some  others,  and 
the  objectionable  parts  of  both  of  our  ideas  were  eliminated,  and 
the  best  were  used. 

Q.  And  you  feel  that  you  and  Hedley  are  the  true  joint  inventors 
of  the  double-deck  car?  A.  Of  the  stepless  douMe-deck  car.  It  is 
the  oar  without  steps,  on  the  lower  level.  There  was  never  a  car 
built  without  steps  of  'any  kind  anywhere  before.  This  car  has  no 
steps  at  all. 

Q.  Your  thought  is  that  the  idea  of  a  double-deck  and  also  of  a 
low  level  car,  while  both  of  those  ideas  alone  are  not  novel,  their 
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combination  constitutes  a  novelty?  A.  Only  where  there  are  no 
steps.    Otherwise  they  are  not  anything. 

Q.  Do  you  mean  to  say  you  and  Hedley  invented  low-levelness  ? 
A.  Without  steps  —  the  lowest  level,  because  we  had  no  steps.  The 
floor  of  that  car  is  closer  to  the  street  than  any  other  car  built.  It 
has  a  single  step  of  twelve  inches.  Other  cars  have  two  or  three 
steps  of  twelve  inches  each.    It  is  a  singilfe  step  from  the  sitreet. 

Q.  As  I  understand  it,  Mr.  Doyle,  you  come  nearer  the  street 
level  than  any  other  vehicles,  is  that  right  ?    A.  Yes,  sir. 

Q.  If  you  can  achieve  the  street  level,  will  you  patent  the  street 
leveil  ?  A.  JSTot  patent  it,  but  use  such  a  device.  It  is  making  a 
railroad  run  right  and  safe,  and  the  purpose  of  that  low-level  car 
was  to  prevent  people  falling  in  getting  on  and  off  cars,  and  I  want 
to  say  it  has  been  accomplished,  and  there  never  has  been  a  person 
injured  getting  on  and  off  a  low-level  oar,  and  it  means  more  to  the 
people  than  to  Mr.  Hedley  or  I  and  the  Rapid  Transit  iCompany, 
and  it  is  the  safest  device  ever  originated  in  that  respect. 

Q.  The  low-level  car  has  been  in  operation  all  over  the  world  ? 
A.  Yes,  but  not  as  low  as  this.  This  is  the  lowest-dovra,  ear  ever. 
Steps  are  the  main  source  of  trouble.  In  analyzing  the  New  York 
Railways,  we  found  more  than  30  per  cent,  of  the  liabilities  of  the 
company  of  about  $70O,0i0O  a  year  from  accidents,  was  due  to 
people  falling  off  and  on  oars,  on  the  steps,  and  we  decided  steps 
were  bad,  and  we  dispensed  with  them  and  arranged  the  cars  so  the 
doors  could  not  be  opened  when  the  car  was  moviug,  and  the  foolish 
people  could  not  precipitate  themselves  out  in  the  street  and  kill 
themselves. 

Ohairman  Thompson. —  Is  your  total  accident  liability  included 
in  the  $700,000  a  year  ? 

Mr.  Doyle. —  Of  the  accidents  on  the  streets,  $700,000  or  $800,- 
000 ;  something  like  that.  We  analyzed  the  cause  of  the  troubles 
and  we  worked  up  this  low-level  car  with  the  safety  device  to  correct 
them. 

Q.  Aren't  you  employed  to  make  the  rolling  stock  of  your  com- 
panies better  ?    A.  Yes,  sir,  we  do  that. 

Q.  When  you  depressed  the  level  you  were  doing  what  you  were 
employed  for,  weren't  you  ?    A.  Yes,  sir,  as  a  professor  in  college. 
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He  works  up  a  treatise  on  ed'ucatioii!  for  the  purpose  of  that  school 
and  if  the  treatise,  he  thinfe  other  schools  want  it,  he  owes  it  to  the 
world  at  large  to  sell  his  knowledge,  if  other  people  want  to  use  it, 
I  do  not  see  why  we  should  deprive  the  public  from  its  us©  of  the 
low-level  car  if  they  want  it. 

Q.  What  is  a  current  register  mechanism?  A.  On  the  double- 
deck  car? 

Q.  What  is  the  current  register  mechanism?  A.  Theie  is  a 
million  different  kinds.    Be  specific. 

Chairman  Thompson. — •  When  Mr.  Colby  asks  you  a  question 
you  answer  it,  or  say  you  cannot,  and  you  appeal  to  the  Chair,  and 
if  there  are  a  million  'angles  we  will  divide  them  up,  and  do  not 
argue  it. 

Q.  You  never  had  anything  to  do  with  any  device  called  the 
current  registering  mechanism  ?    A.  The  coasting  climber  ? 

Q.  You  know  what  a  current  registering  mechanism  is,  do  you  ? 
A.  There  are  various  kinds  — 

Q.  Do  you  know  anything  which  is  described  as  a  current  regis- 
tering m^echanism  ?  A.  No,  sir,  I  don't.  I  was  going  to  say  there 
are  watt  meters  and  there  are  ampere  meters.  The  watt  meter 
registers  the  amount  of  current  used. 

Q.  That  is  a  well  known  device,  isn't  it?  A.  Yes,  sir,  a  com- 
mon' device  used  in  electrical  work. 

Q.  That  is  w-a-t-t,  watt,  isn't  it  ?    A.  Yes,  sir,  w-a-t-t. 

Q.  Who  makes  that  ?  A.  I  guess  all  the  electrical  companies  do. 
The  Weston  Instrument  Company  are  near  ISTewark.  and  the  West- 
inghouse  'Company  make  them,  and  the  General  Electric  'Company, 
and  all  the  foreign  electric  manufacturing  companies,  I  think. 

Q.  And  what  other  names  of  those  devices  are  there?  A.  The 
Sanger  watt  meter. 

Q.  I  suppose  there  are  many  kinds  of  electric  'heating  systems, 
too,  aren't  there  ?    A.  Yes,  sir,  for  heating  oars  ? 

Q.  Yes.  A.  There  are  different  manufacturers,  but  they  are  all 
somewhat  similar.     They  are  all  similar. 

Q.  And'  'all'  about  equally  meritorious  ?    A.  Practically. 

Q.  Have  you  any  particular  preference  for  one  as  against 
another?    A.  No,  sir. 

Q.  It  can  be  obtained,  can  it,  a  standard  electric  'heating  system 
can  be  obtained  of  almost  any  electrical  dealer  ?    A.  Yes,  sir. 


186  Invk:-jioatio>'   OI-    Pf.I'.r.fC   Si-.kv/ck   CoMi,u:-,Hio::f. 

Q.  What  would  you  imderstand  by  an  electric  couj^ling  rnechjan- 
ifiin  ?  A.  It  is  a  dfjvice  to  improve  and  mechanically  safeguard  thc- 
electric  connections  between  electric  tra/jition  cars.  For  ir;s-fan<';fj, 
the  firesent  arrangement  pro\'id%  for  a  suspension  of  the  hn.nirintr 
\y(it\<tfiri  the  ends  of  electric  cars  of  a  great  numlx^  of  copjK^r  wirr*, 
forty  or  fifty  or  sixty,  covered]  \'.-itli  pat/mt  fabric.-;,  and  bf?';i.uv;  of 
being  covered  with  fabrics  or  rags  they  fail  frrxjuently,  and  that 
affects  the  relialjility  of  the  operation  of  the  train,  and  also  in  a 
syst/im  like  the  iSubway  causes  fire  and  r-rmokc.  The  j/urpose  of  the 
electric  coupler  is  to  mechanically  astern ?>le  all  of  thf^-,e  circuits. 

Q.  Has  that  subject  e'v^/r  interest/^]  you  except  a^  you  have  ol>- 
.scr->-cd  it  in  thf;  course;  of  your  employmerjt  as  :-ujx;rin  ten  dent  of 
car  equi7>ment?  A.  It  ha«  fxx^n  a  problem  ekyjtric  traction  men 
have  l)een  trying  to  sol'.'c  for  the  last  fiftc-<;rj  or  twcrjt.y  years. 

Q.  Have  you  ever  con^yjntratfyl  your  thought  ujx/rj  that''  A. 
^^€6,  sir,  many  times. 

Q.  With  any  particular  re-ult?  A.  7e:-;.  ]^fr.  Ifedley  and  1 
worked  on  the  electric  coupler  for  some  time,  and  smarted  an 
original  work  that  "finally  r^^ulted  in  a  prettj'  fair  dcelopmerit  that 
is  still  continuing. 

Q.  You  ha'.e  not  brought  it  to  the  fK/int  of  a  pat^ait  yet?  A. 
Ajjpdication  has  lA:^;n  made  for  the  original  ideas  of  the  patient,  and 
the  fundamentals  of  an  electric  couf»]er  of  that  j^articular  kind- 

Q.  Has  the  patent  been  actually  grant/jd?  A.  The  original 
patents,  I  belie.e.  ha^.e  been  granted,  as  my  memory  sf:T->v-;  me.  I 
am  not  positive  on  that.  T  '/.-ould  ha.e  t/j  look  up  my  cvrresfx^ndencfi 
to  see. 

Q.  What  is  a  combin^yl  eJfy;tric  coupler  ?  A.  That  has  the  draw- 
bars of  a  peculiar  kind.  7  hey  are  ]'x-V.(^,  and  in  the  drav.'-bars  are 
the  air  circuits  and  in  the  same  st/xj]  castirxg  are  all  the  elcrtric 
circuits  n<^«essary  for  the  ofxsra'ion  of  the  train.  Shall  I  describe 
what  it  is '' 

Q.  I  do  not  care  to  have  you  go  unrj'y-i-ftsarily  into  it.  A.  What 
it  v.-ill  accomplish,  as  brief  as  f/.s-..b'e.  the  present  coupling  devifyj 
Ix-txeerj  car-  neces'-Jtav?5  men  climbing  in  and  out  uncouplirL^r  the 
air  hfse  on  st'-arn  railroads,  and  on  air  hose,  and  electric  dericss. 
and  that  endan^rerrs  the  li\f«s  of  thf  men.  This  is  arrang"-^  so  the 
motorrnan  in  the  cab  d'x;s  it  bv  takin:.'  hold  of  a  hfindlc;  and  un- 
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couples  evervtliiug.  Likewise.  Trlien  a  train  is  in  motion,  if  desired 
to  uncouple  the  train  the  man  moves  a  handle  and  tiic  uncoupling 
is  mada 

Q.  Did  vou  originate  anv  device  of  that  kind  ?  A.  Mr.  Hedley 
and  J  worked  out  the  original  idea  and  the  original  model. 

Q.  Did  you  know  you  were  the  patentee  of  the  current  register- 
ing mechanism  ?  A.  I  have  a  great  many  patents,  some  of  which 
do  not  amount  to  much,  I  have  patented. 

Q.  Do  you  mean  to  say  this  registering  mechanism  which  you 
describe  as  a  common  mechanical  device  which  you  say  can  be  pur- 
chased anvwhere,  did  you  know  you  were  listed  as  a  joint  patentee 
with  Mr.  Hedley  (  A.  I  did  not  recopiize  it  by  that  name.  I 
have  not  worked  on  ajiy  patented  ideas  —  or  rather.  I  have  not  par- 
ticipated in  any  patented  ideas  I  liave  nor  worked  on.  I  think 
anybody  that  knows  me  will  agree  upon  that 

Q.  This  governing  fluid  pressure  device,  that  is  one  of  Mr.  Hod- 
ley's  owTi  inveutions.  is  it  ?  A.  I  do  not  recognize  it  by  that  name. 
To  answer  your  question  correctly,  I  would  have  to  see  the  print 
or  know  what  it  means. 

Q.  Or  possibly  talk  with  Mr.  Hedley  ?  A.  I  don't  think  so.  Jf 
you  show  me  what  it  is.  T  will  tell  you  all  about  it 

Q.  Do  you  not  rec<^:nize  that  as  one  of  Mr.  Hedley's  inventions  ? 
A.  Xot  just  the  way  you  mention  it. 

Q.  Do  your  employees,  any  one  of  the  three  to  five  or  six  thou- 
sand emplovees.  bring  you  ide;is  sometimes  ?  A.  They  have  never 
given  me  an  original  idea,  for  the  very  simple  reas^m  tr.ev  are  nor 
in  the  work  to  see  the  necessity.  It  happens  to  be  my  job.  Wlien 
T  see  a  necessity  I  have  to  help  fill  that,  and  the  average  man  has 
not  that  opportunity,  and  he  is  confined  to  his  particular  derail 
position,  and  my  work  is  general.  Anything  ixvi^sary  in  my  de- 
partment I  am  the  one  to  analyze  it- 
Chairman  Thoiiipsoii. —  Do  you  make  all  the  employees  walk 
home  and  back  ? 

]yrr.  Doyle —  Xo.  sir. 

Ohairm;ui  Thomj^son. —  What  do  they  do  (    Use  raxioabs  ? 

]N[r.  Dovle. —  Xo.  sir.  The  company  finnishos  them  a  pass,  and 
thev  ride  on  the  railroad. 
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Obairman  Thompsom- — ■  Theii  wthy  haven't  they  an  opportunity 
to  see  what  the  railroad  needs  ? 

Mr.  Doyle. —  It  is  not  part  of  their  business  to  summarize  the 
daily  or  weekly  operations.  It  is  my  business  to  do  'that.  Every 
failure  I  have  a  record  of  it,  and  it  is  up  to  me. 

Q.  Why  do  you  take  Hedley  in  on  the  inventions  of  yours  ?  A. 
He  is  one  of  the  best  railway  men  I  have  ever  met,  and  many  times 
invented  devices  that  would  beat  the  stuffing  out  of  me. 

Q.  Mr.  Shonts  is  a  very  good  railway  man,  isn't  he?  A.  I  re- 
port to  Mr.  Hedley,  and  he  is  my  superior  officer. 

Q.  I  suppose  you  have  an  understanding  that  anything  that  is 
made  you  and  he  will  patent  together ;  is  that  right  ?  A.  'So,  sir ; 
no  such  understanding  at  all. 

Q.  How  many  years  have  you  been  taking  out  joint  patents  with 
Mr.  Hedley  ?  A.  I  couldn't  say.  I  suppose  five  years  —  let's  see, 
this  is  1'9"16  ;  six  or  seven  years,  perhaps.  He  has  taken  out  many 
patents  alone  I  have  nothing  to  do  with. 

Q.  How  many?  A.  I  don't  loi'ow.  He  has  the  anti^limber, 
■and  it  is  one  of  the  most  valuable  patents  I  know  of. 

Q.  That  is  one  ?  A.  Yes,  sir,  and  the  sleet  scraper.  I  tried  to 
design  a  sleet  scraper  and  I  failed  completely.  The  Manhattan 
Elevated  shut  down  completely  for  fifteen  hours,  and  he  designed, 
and  it  has  never  shut  down'  since. 

Q.  How  many  patents  have  you  and  Mr.  Hedley  taken  out 
jointly  ?    A.  I  couldn't  say.    I  would  have  to  look  the  list  over. 

Q.  Well,  guess.  A.  It  is  just  a  guess,  may  be  five  or  six  or 
eight  or  ten,  something  like  that. 

Q.  You  say  he  is  your  superior  officer;  is  that  the  reason  you 
divide  with  him  on  the  resTilts  of  your  original  work  ?  A.  l^o,  sir. 
You  asked  me  why  I  did  not  go  to  Mr.  Shonts,  and  I  said  I  reported 
to  Mr.  Hedley.  I  do  not  come  in  contact  with  Mr.  Shonts.  He  is 
my  superior  officer. 

Q.  Do  you  consider  the  double-deck,  low-level  car  a  success? 
A.  The  low-level,  in  so  far  as  preventing  boarding  and  'alighting 
accidents,  is  a  success,  becaxise  we  have  not  had  any  such  'accidents. 

Q.  Is  it  popular  ?    A.  Well,  I  should  say  it  was  popular. 

Q.  It  is  described  in  ISTe^v  York  newspapers  as  a  diabolic  con- 
traption.   A.  That  i's  only  one  man,  'and  his  opinion  does  not  rule 
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the  world.  He  makes  the  point  the  car  is  overcrowded.  If  the 
traffic  were  normal,  taken  care  of  as  will  be  when  the  dual  system 
is  going  — 

Q.  You  say  as  it  will  be  when  the  dual  system  is  going  — 

Chairman  Thompson. —  Do  yoTi  mean  everybody  has  a  seat  ? 

Mr.  Doyle. —  No,  sir.  I  don't  'think  —  I  am  not  a  transporta- 
tion man.  The  travel  will  be  greatly  reduced  when  all  the  lines 
■are  completed,  and  at  that  time  the  objections  to  the  cars  that 
occurs  from  overcrowding  will  be  very  gi-eatly  reduced.  That  is 
the  main  objection  made  is  that  it  is  crowded. 

Q.  Your  superior  officer  said  the  other  day  the  straps  and  the 
people  hanging  from  them  were  absolutely  essential  to  the  solvency 
of  your  railroad  and  the  success  of  your  operation,  as  I  imderstood 
him.  A.  I  am  in  the  mechanical  department,  and  if  he  said  that  I 
respect  his  opinion. 

Q.  If  he  said  that  it  goes  with  you  ?  A.  Yes,  sir,  I  have  a.  great 
respect  for  his  judgment  'and  opinion  and  have  known  him  a  great 
many  years. 

Q.  How  much  money  have  you  received  froan  the  Interborough 
on  patents  that  you  have  taken  individually  ?  A.  I  guess  you  have 
the  record  there,  joined  with  Mr.  Hediey. 

Q.  How  much  have  you  received  in  total  from  the  Interborough  ? 
A.  The  money  I  have  received  from  the  Interborough  is  the  royalty 
on  the  coasting  recorder,  I  ishould  say,  in  the  main.  The  record 
that  you  asked  Mr.  Hediey  — 

Q.  Are  you  testifying  from  the  memorandum  prepared  by  your- 
self ?    A.  No,  sir,  it  is  the  same  thing  Mr.  Hediey  submitted. 

Q.  Where  did  you  get  it?  A.  I  got  a  copy  the  other  day  in 
Mr.  Hedley's  office. 

Q.  What  day  ?  A.  I  think  it  was  Monday  or  Tuesday,  or  one 
of  the  days  I  was  down  'here,  perhaps  Tuesday.  It  was  after  this 
subject  came  up.  I  have  been  here  every  day,  and  hadn't  a  chance 
to  go  to  98th  street. 

Q.  You  keep  your  own  record  of  your  receipts,  don't  you  ?  A. 
ISTo,  sir,  not  a  detailed  record. 

Q.  You  are  dependent  upon  Mr.  Hedleys  record  ?    A.  No,  sir. 

Q.  For  the  receipts  from  the  joint  patents  ?    A.  No,  sir. 

Q.  Do  you  keep  a  record  ?    A.  'No,  sir,  I  do  not. 
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Q.  For  the  record,  you  are  depemdent  upon  somebody  else's 
record,  aren't  you  ?    A.  JSTo,  sir,  I  should  say  this  — 

Q.  Answer  my  question;  you  'have  your  record  which  you  tes- 
tify you  do  not  keep  there,  and  if  it  is  anybody's  record  it  is  some- 
body else's  ?  A.  I  do  not  know  whether  lanybody  keeps  records  of 
my  doings  or  not.    I  wi'll  answer  what  I  do. 

Q.  Listen  to  me;  if  there  is  a  matter  of  record,  you  have  got  to 
go  to  some  record  of  it,  haven't  you  ?    A.  Yes,  sir. 

Q.  You  have  testified  you  don^t  keep  any  record,  haven't  you  ? 
A.  Yes,  sir. 

Q.  If  a  matter  of  record  comes  along  that  is  of  importance  to 
you  to  know,  you  have  to  go  to  your  record  somewhere,  if  you  are 
going  to  get  it  at  all,  haven't  you?     A.  Yes,  sir. 

Q.  What  record  is  there  of  the  receipts  of  yours  and  Hediey's 
joint  patents,  except  in  Mr.  Hediey's  possession,  if  it  is  not  in 
yours?  A.  In  the  auditing  department  of  the  Interborough  Rapid 
Transit  ^Company,  for  one  place. 

Q.  Is  that  the  only  place  where  there  is  a  record  ?  A.  I  thinlc 
so,  yes,  sir;  as  far  as  the  Interborough  Rapid  Transit  Company  is 
concerned,  that  is  the  proper  place  for  it. 

Q.  You  have  no  recordi  yourself  of  your  receipts'  ?  A.  No,  sir, 
I  don't  keep  it  in  the  sense  I  think  you  mean.  I  can  go  through 
my  records  and  make  a  record  of  what  my  income  is,  but  I  do  not 
keep  it  up  to  date. 

Q.  What  amount  have  you  received  from  the  companies  of  which 
you  are  an  employee  on  account  of  the  royalties  for  patents  taken 
out  by  you  jointly  or  individually?  A.  I  receive  the  $4,l'00i  per 
year  from  the  royally  on  the  coasting  recorder,  and  I  think  that  is 
all  I  got  from  the  Interborough. 

Q.  That  is  all  you  received  ?  A.  That  is  all  I  think  of,  for  the 
moment,  from  the  Interborough  Rapid  Transit  Company. 

Q.  I  am  not  disposed  to  object  to  your  testifying  from  memoran- 
dum' made  by  Mr.  Hadley,  although  it  is  clearly,  as  your  counsel 
will  advise  you,  irregular ;  if  you  have  a  memorandum  which  you 
yourself  have  prepared,  and  if  that  memorandum  refreshes  your 
knowledge,  you  can  testify  from  that  and  refresh  your  knowledge, 
but  it  is  'a  most  unusual  thing  for  you  to  testify  of  knowledge  on 
matters  that  you  are  puzzling  out  of  a  memorandum  prepared  by 
Mr.  Hedley,  and  I  'wish  you  would  lay  that  memorandum  aside 
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and  give  me  the  benefit  of  your  best  recollection  on  these  important 
m'atters. 

Mr.  Quackenbush. —  I  call  your  attention  to  the  fact  that  Mr. 
Doyle  was  not  requested  by  any  subpoena  to  produce  these  things. 

Mr.  Colby. —  I  am  not  taking  exception  to  the  minute  accuracy, 
but  I  lam  trying  to  get  his  recollection  on  a  matter  personal  to 
himself. 

Mr.  Quackenbush. —  I  think  yon  are  overlooking  the  fact  Mr. 
Doyle  is  paid  directly  by  the  Tnterborough. 

Mr.  Colby. —  I  had  rather  Mr.  Doyle  would  testify. 

Mr.  Quackenbush. —  I  will  have  nothing  further  to  say.  I 
thought  you  wanted  to  be  fair. 

Mr.  Colby. —  I  certainly  thdnk  I  have  exhibited  that  disposition. 
I  do  not  want  you.  in  the  course  of  a  discussion  as  to  the  form  of 
the  inquiry  to  run  rapidly  over  some  facts  as  to  which  my  witness 
seems  to  be  at  a  loss. 

Mr.  Quackenbush. —  I  do  not  intend  to  do  that,  and  I  do  not 
think  you  should  say  that.  I  call  your  attention  to  the  fact  it  is 
perfectly  apparent  I  have  not  talked  with  him  or  had  hdm  prepare 
notes. 

Q.  Well,  Mr.  Doyle  —    A.  May  I  have  a  word  ? 

Q.  Certainly,  sir.  A.  I  referred  to  this  paper,  as  you  sub- 
poenaed me  to  be  here  last  Monday  at  11  o'clock,  and  I  have  been 
here  in  attendance  every  day  except  out  in  a  snowstorm,  and  I 
haven't  had  a  chance  to  go  to  my  office  and  get  a  list,  and  I  will  be 
glad  to  get  it. 

Q.  Tell  me  approximately  what  you  have  obtained  from  the 
Interborough  on  your  patents  ?  A.  The  only  thing  I  recall  is  the 
royalty  of  a  'little  over  four  thousand  dollars  a  year  on  the  coasting 
recorder.    That  is  approximately  correct 

Q.  How  has  this  money  been  paid  to  you  ?  A.  It  has  been  paid 
in  the  regular  way,  the  same  as  my  salary  has  been  paid.  It  has 
been  paid  by  check,  and  I  think  it  comes  directly  from  the  Treas- 
urer's oSice  in  the  regular  form,  the  same  as  I  receive  any  monthly 
check. 
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Q.  Tli«  only  moneys  th'at  you  tuve  received  on  account  of  patents 
are  in  that  form?  A.  From  the  Interborough  Rapid  Transit 
Company. 

Q.  "What  is  your  total  income  from  patents  approximately  ?  A. 
I  have  not  figured  it  out,  and  I  haven't  had  an  opportunity  since 
you  subpoenaed  me. 

Q.  Have  you  any  impression  on  the  subject?  A.  Wby,  yes. 
Over  what  period  of  time  ? 

Q.  Since  you  have  been  an  employee  of  the  eompany  ?  A.  Fif- 
teen years. 

Q.  The  company  bas  not  been  in  existence  fifteen  years.  Since 
you  have  been  the  superintendent  of  car  equipment  of  the  Inter- 
borough  ?  A.  I  guess  that  is  about  twelve  years,  something  like 
that. 

Q.  How  much  have  you  taken  out  of  you  patents  ?  A.  Eoughly 
speaking,  I  should  say  dt  might  run  maybe  a  couple  of  thousand 
dollars  a  year ;  not  more  than  that. 

Chairman  Thompson. — Are  you  underpaid  ? 

Mr.  Doyle. —  I  stated  a  moment  ago  I  was  receiving  a  thousand 
and  some  odd  dollars  less  than  my  three  predecessors. 

Chairman  Thompson. —  You  feel  like  Mr.  Hedley,  tbat  you  are 
underpaid  too  ? 

Mr.  Doyle. —  ISTo,  sir ;  I  never  worried  very  much  about  my  pay. 
I  think  I  earn  what  I  get. 

Cbairman  Thompson. —  You  think  you  get  all  you  ought  to  have  ? 

Mr.  Doyle. —  I  never  give  it  very  much  consideration.  I  never 
asked  for  a  raise. 

Q.  The  oniy  device  that  you  are  jointly  interested  in  with  Mr. 
Hedley  is  what ;  the  only  device  which  tihe  Interborough  uses  wMch 
you  and  Mr.  Hedley  are  joint  patentees  of  is  what.  A.  The  only 
device  they  use? 

Q.  Let  me  put  the  question  a  little  more  broadly;  bow  many 
devices  are  you  interested  in  with  Mr.  Hedley  which  are  now  in  use 
by  the  Interborough?  A.  I  would  have  to  thinlc  that  over  and 
guess  some,  I  suppose. 
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Q.  Aren't  you.  superintendent  of  car  equipment  ?    A.  Yes,  sir. 

Q.  Aren't  you  the  joint  patentee  of  these  devices?    A.  Yes,  sir. 

Q.  How  much'  reflection  is  necessary  for  you  to  determine  'how 
many  of  your  devices  are  in  use  on  railroads  of  which  you  are  the 
car  equipment  superintendent  ?  A.  You  want  an  exact  answer,  and 
I  would  have  to  stop  to  think  for  a  second  or  two.  We  are  inter- 
ested in  the  coasting  time  recorder.  I  would  much  prefer  to 
take  my  list  and  go  over  it  and  be  sure  of  my  answer. 

Q.  I  want  to  know  whether  you  as  the  joint  patentee  with  the 
general  manager  and  vice-president  of  the  company  of  a  certain 
device  cannot  tell  me  how  many  of  your  devices  are  on  the  Inter- 
borough  Railway  ?  A.  There  is  not  very  many.  I  will  be  glad  to 
look  them  up  and  give  you  the  list. 

Q.  In  other  words,  you  cannot  tell  without  consulting  the 
i^ecord  ?    A.  Yes,  sir ;  I  would  have  to  'have  a  little  time. 

Q.  Would  you  say  offband  it  was  as  many  as  ten?  A.  I  should 
say  it  was  not  ten.  One  device  may  have  balf  a  dozen'  —  of  com- 
plete devices,  I  would  say  no. 

Q.  You  are  jointly  interested  with  Mr.  Hedley  in  the  coasting 
time  recorder,  are  you  ?     A.  Yes,  sir. 

Q.  Yon  don't  know  how  much  you  have  received  from  tlie  Inter- 
Lorough  on  royalties  for  tliat  device,  do  you  ?  A.  I  could  estimate, 
I  think,  if  I  thought  it  over.  I  don't  know  the  exact  year,  but  it 
must  have  been  1911  or  1910',  or  somewheres  about  there;  it  was 
$4,0i00  a  year,  and  six  years  roughly,  and  if  that  is  so,  it  would 
be  maybe  $24,000. 

Chairman  Thompson. —  I  thought  you  said  you  only  got  $2,000 
out  of  all  of  them  a  year  ? 

Mr.  Doyle. —  For  the  average  for  t^veilve  years.  I  asked  him  how 
long  he  wanted  the  average  for,  and  he  said  with  the  Interborough 
Company,  and  taking  tbe  average  for  the  twelve  years  it  has  been 
that.  It  is  only  the  recent  three  or  four  years  I  have  got  that 
income. 

Q.  How  mue'h  did  you  get  from  the  Manhattan  Elevated  for 
the  coasting  time  recorders?  A.  They  were  not  in  existence  at 
that  time. 

Q.  How  long  has  t!he  coasting  time  recorder  been  in  existence? 
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A.  I  think  soniewheres  about  1910  or  1911.  1  dou't  kuow  the 
exact  date,  but  somewheres  in  that  neighborhood. 

Q.  You  do  not  kuow  the  exact  period  for  which  you  have  been 
deriving  an  income  as  patentee  of  these  devices  ?  A.  No,  sir.  I 
can  get  it. 

Q.  How  much  have  you  received  as  patentee  of  these  devices 
from  the  railroad's  by  which  you  are  employed  ?  A.  Just  the 
amount  I  said. 

Q.  State  it  again ;  I  am  asking  you  particularly  in  reference  to 
this  particular  device.  A.  This  device,  as  I  Tecall  it,  pays  a  royalty 
of  $4,100  and  some  odd  dollars  a  year. 

Q.  I  ask  you  how  much  have  you  received  as  co-patentee  with 
Mr.  Hedley  for  the  use  of  your  coasting  time  i-ecorder  ?  A.  That 
is  what  I  am  trying  to  answer. 

Q.  Can  you  answer  it ;  can  you  give  me  an  approximate  idea  of 
the  sum  of  money  you  have  thus  far  xeceived  on  the  coasting  time 
recorder?  A.  Roughly,  I  thought  I  did.  I  thought  it  was  a 
matter  of  five  or  six  years,  say  five  years,  and  perhaps  for  five 
years  $20,000.  That  is  roug'hly  guessing.  I  am  not  sure  of  my 
date.    I  would  have  to  look  np  my  records. 

Q.  Where  do  you  keep  your  bank  account?  A.  I  have  several 
bank  accounts.  I  have  a  bank  account  at  the  Metal  &  Mechanics. 
I  'have  savings  bank  accounts;  three  or  four  accounts. 

Q.  vVre  you  a  stockholder  in  the  American  Brake  Shoe  &  Manu- 
facturing Company?  A.  Not  at  the  present  time.  In  1913  I 
bought  fifty  shares  on  margin  expecting  the  value  would  go  np, 
and  the  value  did  not  go  up,  and  the  next  year,  1913,  I  bought 
them  outright  and  held  them  until  1914  when  they  went  np  to 
58,  I  think,  and  I  made  24  or  25  points  and  I  sold  them. 

Q.  Who  are  your  stock  brokers  ?    A.   Warner  &  Company. 

Q.  What  is  their  address?  A.  On  Wall  street;  I  doTi't  know 
their  mimber. 

Q.  Are  you  a  stockholder  in:  the  Agasote  Com-pany  ?    A.  No,  sir. 

Q.  How  long  will  it  take  you  to  produce  before  the  Committee 
your  bank  books  for  the  period  from  Junie  30,  1911,  to  January 
Ibt  this  year?  A.  I  don't  know,  I  would  have  to — 1911?  I 
don't  know.    I  \vould  be  glad  to  get  them  as  soon'  as  possible. 

Q.  Will  you  have  them  sent  down  this  afternoon  so  the  Gom- 
mittee's  accountant  cau^  Tirake  a  brief  examination  of  them  ?    A.  T 
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will  have  to  get  them  myself.  -They  are  in  a  box  of  which  I  have 
t!he  k«y. 

Q.  Showing  your  deposits  and  receipts  ?    A.  Yes,  sir. 

Q.  Ch«ck  books  and  canceled  checks?  A.  I  haven't  kept  any 
cancelled  oh-eeks.    I  have  destroyed  them.    I  merely  have  my  book. 

Q.  You  have  destroyed  all  of  your  canceled  checks?  A.  Yes, 
sir. 

Ohairman  Thompson. — ^How  lately?  A.  Up  until  tliis  last 
montii.  I  have  always  destroyed  them,  'and  I  have  no  occasion  to 
keep  canceled  checks. 

Ohaii-man  Thompson. — •  When  did  you  destroy  the  last  ones  ? 

Mr.  Doyile. —  I  don't  know;  I  think  a  month  ago.  I  always 
destroy  them  each  month. 

Q.  You  destroy  your  canceled  checks  each  vreek?  A.  No,  sir: 
every  month. 

Q.  Do  yon  preserve  your  <iheck  stubs?  A.  No,  sir,  I  have  no 
check  stubs;  merely  a  single  check,  -without  any  stub  on  it.  The 
checks  are  merely  for  houseihold  operating  expenses  usually. 

Q.  Let  me  understand  you  j  you  keep  no  check  book  ?  A.  I  have 
a  check  book.  I  make  the  check  out,  but  I  have  no  stubs,  and 
never  had. 

Q.  You  keep  a  bank  pass-book  ?    A.  Yes,  sir. 

Q.  When  do  you  have  your  account  balanced  ?  A.  At  the  end 
of  the  month  they  submit  a  sheet  and  checks,  and  I  check  up  my 
sheet  'against  the  checks  and  get  my  balance. 

Q.  How  do  you  know  w'hat  you  have  at  the  bank  from  day  to 
day?  A.  I  don't,  not  from  day  to  day.  It  does  not  vary  that 
much. 

Q.  You  wait  until  the  expiration  of  the  month  and  the  bank 
acquaints  you  with  the  fact  you  are  to  the  good  or  overdrawn,  or 
whatever  the  fact  may  be?  A.  Yes,  sir.  My  business  is  not  of 
such  volume.     I  simply  check  — ■ 

Q.  You  are  in  receipt  of  $5,000-  or  so  for  twelve  years  or  a  lesser 
period  of  years  —  four  or  five  thousand  dollars  for  the  'last  few 
years  from  one  patent  alone,  and  good  salaries,  one  of  $6,666  from 
one  company  and  $3,500'  from  another,  and  I  consider  you  at  Ifeast, 
from  the  standpoint  of  untrained  minds,  are  in  receipt  of  a  rather 
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substantial  income.  Suppose  the  banlv  makes  a  mistake,  you  are 
absolutely  dependemt  upon  their  accuracy,  aren't  you  ?  A.  I-  check 
up  my  balance  siheet  against  my  checks  each  montih. 

Q.  And  them  yooi  destroy  Dhe  checks  ?  A.  Yes,  sir.  Why  should 
I  keep  them  ? 

Q.  What  I  want  to  understand  is  have  you  a  check  book  on 
Which  the  payee  and  the  purpose  and  the  dates  of  your  checks  are 
noted,  or  haven't  you  ?    A.  I  have  not. 

Q.  I  understand  also  that  you  destroy  your  checks,  the  canceled 
or  paid  checks,  every  month  ?    A.  Yes,  sir. 

Q.  Do  you  keep  any  other  record  of  your  receipts  and  expendi- 
tures? A.  !N"o,  sir,  no  other  record.  I  will  explain  to  the  ac- 
countant just  what  it  is. 

Q.  Have  you  a  check  register  ?  A.  I  have  a  check  book  in  which 
the  amount  of  money  put  in  the  bank  is  registered.  Is  that  what 
you  mean  ? 

Q.  Are  you  an  officer  or  director  of  any  company  ?    A.  Wo,  sir. 

Q.  You  have  had  a  long  business  experience  and  admittedly,  on 
your  statement,  you  have  dealt  with  business  men  and  been  a  cor- 
poration empltiyee;  what  has  suggested  to  you  the  advisability  or 
propriety  of  conducting  your  not  inconsiderable  operations  in  this 
recordless  fashion  ?  A.  I  do  not  consider  it  recordless.  Each  month 
I  compare  my  checks  with  my  siheets.  I  destroy  the  checks  because 
they  are  of  no  use  to  me. 

iQhairman  Thompson. —  Did  you  ever  have  trouble  over  a  bill 
because  you  did  not  have  a  receipt  ? 

Mr.  Doyile. —  ISTo,  sir. 

Chairman  Thompson. —  Don't  you  know  every  business  man 
keeps  a  receipt  for  six  years  until  it  outlaws? 

Mr.  Doyle. —  No,  sir,  I  don't.  My  operations  are  household 
operations. 

'Chairman  Thompson. —  You  destroy  them,  every  month.  ? 

Mr.  Doyle. —  Yes. 

'Chairman  Thompson. — And  isn't  it  safer  to  destroy  them  ? 
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Mr.  Doyie.—  I  don't  think  so.    I  have  never  hiad  that  in  mind 
at  all. 

Ohairman  Thompson. —  We  wili  suspend  until  2 :15  o'clock  p.  m. 

Whereupon  (at  1:10  o'clock  p.  m.)  a  recess  ■was  taken  to  2:15 
o'dlock  p.  M. 


AFTEENOON  SESSION. 

Meeting  called  to  order  by  Senator  Lawson,  acting  as  Chainnan, 
at  2  :15  p.  m.,  a  quorum  being  present. 

Mr.  Colby. —  Is  Mr.  Doyle  present  ? 

Mr.  Quackenbush. —  No,  Mr.  Doyle  is  looking  up  same  records 
which  you  requested.  I  think  he  •will  be  here  very  shortly.  And, 
Mr.  Chairman,  I  wish  to  state  that  there  is  a  witness  subpoenaed 
here  by  the  name  of  Barbett.  Mr.  Barbett  has  a  jury  notice  which 
requires  Ms  presence  for  next  Monday.  Of  course  that  is  not  until 
Monday,  but  I  thought  I  would  give  you  ample  notice. 

Mr.  Colby. —  Then  I  think  I  will  put  Mr.  Barbett  on  the  stand 
and  dispose  of  him. 

Haery  J.  Baebett,  being  duly  sworn,  testified  as  follows: 

Examination  by  Mr.  Cdlby : 

Q.  Will  you  state  your  full  name  ?    A.  Harry  J.  Barbett. 

Q.  Are  you  employed  by  the  New  York  railways  or  the  Inter- 
borough  Rapid  Transit  Company  ?  A.  By  the  Interborough  Rapid 
Transit  Company. 

Q.  Only?    A.  Yes.    I  work  on  the  New  York  Railways. 

Q.  Do  I  understand  you  to  say  that  you  are  employed  by  both 
companies?    A.  Yes,  sir. 

Q.  Where  do  you  work  ?  A.  Weill,  at  all  the  shops  and  bams  of 
both  companies. 

Q.  What  is  your  position?  A.  Head  of  the  efficiency  depart- 
ment. 

Q.  What  is  the  character  of  that  department?  State  it  briefly. 
A.  'Consisting  of  the  efficiency  shop  methods  through  the  intro- 
duction of  piecework. 
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Q.  You  are  the  bead  of  the  department  ?    A.  Yes,  sir. 

Q.  How  many  mem  are  embraced  -within  the  department?  A. 
Seventeen,  including  myself. 

Q.  Are  these  seventeen  men  concentrated  at  one  shop  or  dis- 
tributed amongst  the  variousi  shops?  A.  Amongst  the  \'arious 
shops. 

Q.  In  each  sho[)  I  assume  doing  particularly  the  work  of  the 
efficiency  department  ?    A.  Yes. 

Q.  What  do  they  do  ?    A.  Make  observations  and  collect  data. 

Q.  What  do  they  do  with  that  data  ?    A.  Submit  it  to  me. 

Q.  What  do  3^x)u  do  with  it?  A.  I  go  over  it,  go  over  it  with 
them,  making  piecework  practice. 

Q.  Wbat  do  you  mean  by  piecework?  A.  Well,  we  establish  a 
price  on  any  article  or  any  job  in  the  shop. 

Q.  You  are  not  selling  articles  ?    A.  Oh,  no. 

Q.  You  establish  a  price  for  your  own  guidance  for  the  com- 
pany's information  ?    A.  For  the  men  to  work  at. 

Q.  Just  what  do  yoox  mean  for  the  men  to  work  at?  A.  Well, 
a  man  gets,  say  a  dollar  for  doing  a  certain  job.  That  is  a  piece- 
work price,  whatever  that  job  happens  to  be. 

Q.  That's  merely  with  reference  to  fixing  a  price  for  your  em- 
ployees ?    A.  For  the  job  employees  ? 

Q.  For  the  shop  employees  ?    A.  Yes. 

Q.  Is  every  bit  of  work  that  is  done  in  the  shop  under  the  eye 
and  to  some  extent  the  regulation  of  the  efiiciency  department? 
A.  Oh,  no.    This  is  a  mechanical  work. 

Q.  Do  you  pursue  your  observations  with  reference  to  the  experi- 
mental or  development  work  conducted  in  your  shops?     A.  No. 

Q.  That  is  something  that  lies  outside  of  the  efficiency  depart- 
ment?   A.  Yes. 

Q.  Does  anybody  observe  the  work  of  experimentation  so  far  as 
it  involved  the  use  of  any  materials  and  expenditures  of  any  funds  ? 
A.  ISTot  to  my  knowledge.    If  they  do  I  don't  know  them. 

Q.  This  work  of  experimentation  and  devetopment  goes  on  in 
your  shops,  does  it  not?  A.  Just  wtat  do  you  mean  by  experi- 
mentation and  development? 

Q.  Well,  experimenting  work,  experiments  and  experimenting 
with  a  view  to  improving  devices,  making  improvements,  making 
tests.    A.  There  is  a  testing  department. 
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Q.  Wliere  is  the  testing  department?  A.  Why,  I  believe  there 
is  a  test  made  on  all  operations. 

Q.  That  is  one,  as  I  understand  you,  to  test  the  practical  effi- 
ciency of  mechanical  parts  that  are  in  progress  or  in  oars  (interrup- 
tion by  witness).     A.  I  do^n't  mean  testing  in  that  sense. 

Q.  It  has  been  testified  here  that  continuously  and  for  a  period, 
a  long  period  of  years,  various  numbers  of  men  have  been  em- 
l^loyed,  1  mean  Interborough  Rapid  Transit  Company  and  Xevsr 
York  Railway  'Company's  employees,  have  been  engaged  in  experi- 
menting vrath  a  view  to  improving  devices  in  use  on  the  railway, 
such  as  couplers,  trucks,  door  openei-s,  quite  a  long  list  of  such 
devices,  where  does  that  work  go  on  ?  A.  I  couldn't  tell  you  that, 
sir.    That  doesn't  come  under  me. 

Q.  You  mean  it  doesn-'t  come  under  any  official  ?  A.  It  doesn't 
come  under  my  jurisdiction. 

Q.  Whose  jurisdiction  does  it  come  under  ?  A.  I  couldn't  tell 
you. 

Q.  Does  it  not  within  your  knowledge  ?    A.  It  does  not. 

Q.  Although  you  are  the  head  of  the  efficiency  department? 
A.  Yes. 

Q.  And  your  business  is  to  observe  and  collect  data,  yet  you 
know  nothing  whatever  about  such  work  as  that  ?    A.  No. 

Q.  You  wouldn't  be  able  to  tell  me  whether  it  goes  on  or  does 
not  go  on  ?    A.  Wo,  I  would  not. 

Q.  Do  you  frequently  come  in  contact  with^  Mr.  Doyle  ?  A.  ISTot 
so  frequently,  no. 

Q.  How  often  do  you  see  him  and  in  what  connection  ?  A.  If 
there  is  any  correspondence  to  be  answered  I  go  up  to  see  him. 

Q.  Does  Mr.  Doyle  do  any  work  in  the  ^hops  ?  A.  If  you  mean 
working  around  the  shops  meohanically,  no,  I  couldn't  say. 

Q.  Are  you  familiar  with  the  patented  devices  used  by  either 
the  Interborough  Rapid  Transit  Company  or  New  York  Railways 
Company  ?    A.  No,  sir,  I  am  not. 

Q.  Does  the  efficiency  department  do  anything  except  fix  the 
price  of  piecework,  that  is,  to  determine  the  price  that  it  will  pay 
these  workmen  ?    A.  That's  a'll. 

Q.  Is  that  the  true  scope  of  an  efficiency  department?  A.  In 
this  case  it  is. 


200  Investigation  of  Public  Service  Commissions 

Q.  Is  that  all  the  efficiencj  department  that  the  Interborough 
Eapid  Transit  Company  or  the  New  York  Railways  Company 
maintain  ?    A.  It's  the  onlly  one  I  know  of. 

Q.  What  does  it  do  with  reference  to  efficiency  ?  A.  With  piece- 
work prices  we  m^ake  we  are  callfed  an  efficiency  shop  method. 

Q.  That's  the  sole  element  of  efficiency  with'  which  you  concern 
yourself?    A.  Yes. 

Q.  Have  you  anything  to  do  with  the  efficiency  of  your  ma- 
chinery? A.  Why,  we  sometimes  make  a  new  jig,  take  hold  of  a 
certain  piece  of  work,  recommend  the  manmfacture  of  the  jig.  We 
do  that. 

Q.  Do  you  observe  or  collect  any  data  with  reference  to  the 
efficiency  of  your  power  plant?    A.  ISFo. 

Q.  Or  your  engines  ?    A.  JSTo. 

Q.  Your  installation  of  power  or  transmission  of  it  ?    A.  No. 

Mr.  Quackenbush. —  Mr.  Colby,  I  know  you  don't  want  to  take 
this  question  up  without  my  having  cailfed  your  attention  to  the 
fact  that  the  power  matters  is  entirely  foreign  to  this  proposition. 
It  is  an  entirely  different  matter. 

Mr.  Colby. —  Well,  I  know  nothing  about  a  true  scope  of  an 
efficiency  department  and  I  wish  to  inquire  of  this  witness  about  it. 

Mr.  Quackenbush; —  Well,  I  assume  you  want  me  to  call  your 
attention  to  the  facts,  that  I  don't  think  you  want  to  have  anything 
like  that  on  the  record. 

Mr.  Colby. —  I  am  just  trying  to  ascertain  \\'hat  efficiency  means 
as  used  to  describe  Mr.  Barbett's  department. 

Mr.  Quackenbush. — And  if  you  limit  it  to  his  department,  then 
there  will  be  no  question  about  the  power  matter. 

Q.  I  understand,  Mr.  Barbett,  you  to  say  that  you  are  the  head 
of  the  efficiency  department  of  the  Interborough  Rapid  Transit 
Company  ?    A.  Yes,  sir,  car  equipment. 

Q.  Of  the  department  of  oar  equipment  only  ?    A.  That's  all. 

Q.  There  are  other  efficiency  departments,  are  there?  A.  Not 
to  my  kn'owledge. 

Q.  Is  there  any  efficiency  department  that  has  anything  to  do 
with  any  other  department  than  car  eqnipimont  in  tihe  Interborough 
Rapid  Transit  Comipany  ?     A.  Not  that  I  know  of. 
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Q.  Your  ivK)rk  carries  j"OU  into  al'l  the  shops  of  the  company  ? 
A.  Yes. 

Q.  A'lid  brings  you  into  touch  with  Mr.  Hedley,  the  general 
manager  of  tlie  company  ?    A.  No,  sir. 

Q.  But  with  Mr.  Doyle?    A.  Mr.  Doyle  is  my  superior. 

Q.  Do  you  test  the  efficiency  of  car  tracks  ?    A.  No,  sir. 

Q.  Do  you  test  the  efficiency  of  car  brakes?    A.  No,  sir. 

Q.  Do  yo'u  test  the  efficiency  of  any  of  these  defaces  for  the 
control  of  heat,  power  or  regulation  as  applied  to  cars  ?    A.  No. 

Q.  Do  you  test  the  efficiency  of  any  of  these  devices  for  opening 
and  closing  doors  ?    A.   No. 

Q.  Isn't  "  efficiency  department "  a  rather  high-sounding  form 
for  what  you  actually  do  ?    A.  WeM,  that  was  the  form  they  gave  it 

Q.  That  is  all,  Mr.  Barbett. 

WoETiiA  Gr.  S'TEAiT,  being  duly  sworn,  testified  as  follows : 

By  Mr. 'Cdby: 

Q.  Where  do  you  reside,  Mr.  Strait  ?    A.  Mt.  Hope,  N.  Y. 

Q.  With  what  companies  are  you  connected  ?  A.  Interborough 
Rapid  Transit  Company  and  the  New  York  Railways  Company. 

Q.  In  what  capacity?  A.  'Chief  clerk  in  the  car  equipment 
department. 

Mr.  Quaokenbush. —  Let  me  interrupt,  if  you  please.  W'hen 
your  process  server  was  at  the  shop,  I  think  you  tad  subpoenaed  — 
called'  for  some  sort  of  a  statistician,  or  something  of  that  sort;  at 
least,  we  didn't  have  a  party  there  answering  that  description,  so 
we  had  Mr.  Barbett  come  here. 

By  Mr.  Colby: 

Q.  You  are  chief  clerk,  then  ?    A.  Yes. 

Q.  What  are  your  duties  ?  A.  I  have  the  general  charge  of  the 
accounting,  statistical  and  general  derk's  work  on  cars. 

Q.  Do  you  know  anything  about  the  cost  of  material  or  the  cost 
of  labor  in  connection  with  the  experimjental  and  development  work 
conducted  by  Mr.  Hedley  and  by  Mr.  Doyle  ?  A.  In  a  general^  way 
I  do.  Do  you  want  statistics  as  to  such  cost  ?  We  keep  a  record 
of  all  costs  and  we  bave  a  record  of  this. 

Q.  I  wish  you  would  produce  those  records.  To  What  account 
are  such  costs  referred  ? 
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Senator  Lawson  (acting  Chairman). —  The  Cliairman  will  direct 
you,  Mr.  Strait,  to  produce  these  accounts  asked  for  by  counsel; 
bring  them  here  to-morrow. 

Mr.  Strait, — All  right,  sir.  Well,  I  don't  remember  anything 
definitely,  except  that  I  remember  definitely  about  the  matter  of  a 
low  level  car.  That  had  a  special  accounting  number,  in  charging 
that  on  the  book,  that  I  remember  of. 

Q.  I  hand  you  a  list  of  devices  patented  by  Mr.  Hedtey  and 
Mr.  Doyle,  or  by  Mr.  Hedley  alone,  and  ask  you  to  run  over  them, 
look  over  them  rapidly  and  tell  me  if  you  recall  any  accounts  of 
cost  in  connection  with  work  on  any  of  these  devices  ?  A.  The  first 
two  I  don't  recall  any  experimental  work.  In  regard  to  the  stepless 
car,  I  remember  that  there  was  a  model  of  that  car  constructed  in 
the  shop. 

Q.  More  than  one,  or  only  one?    A.  One  model. 

Q.  A  small  sized  model?  A.  I  think  it  was  about  half  size, 
something  like  that. 

Q.  How  long  did  the  construction  of  that  model  take  ?  A.  One 
week,  j>erhaps. 

Q.  How  many  men  employed  in  its  construction  ?  A.  I  cannot 
recall  the  maximum  number ;  three  or  four,  perhaps. 

Q.  Is  that  all  the  work  on  that  model  that  you  recall  having  been 
done  in  the  shop  ?  A.  Well,  after  that  week  there  may  have  been 
a  man  occasionally  to  make  changes.  I  think  the  record  will  show 
definitely  the  expenditure. 

Q.  Will  you  run  your  eye  further  do\vn  that  list?  A.  Double- 
deck  car.  The  same  model  was  altered  to  show  the  double  deck, 
the  model  to  which  I  have  previonsly  referred. 

Q.  You  mean  to  say  the  model  of  the  low-level  car  was  con- 
structed in  a  week?  A.  I  hardly  figure  it  was  longer  than  that. 
I  think  it  was  in  its  first  form.  I  might  say  that  probably  during 
a  period  of  three  or  four  weeks  there  were  slight  alterations  made 
from  time  to  time,  according  to  my  recollection  of  it. 

Q.  Cast  your  eye  further  down  the  list  and  answer  as  to  names 
that  strike  you  as  familiar.  A.  Current  registering  mechanism. 
I  recall  no  expei-i'inental  work  in  connection'  with  that.  Conductor's 
collection  counter. 
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Q.  Does  jour  work  bring  you  into  familiarity  with  the  work 
that  is  done  in  all  the  shops,  in  connection  with  car  equipment? 
A.  My  work,  yes,  extends  to  all  the  shops  of  the  car  equipment 
department. 

Q.  I  won't  ask  you  further  questions,  if  you  will  bring  me  in- 
formation directed  to  be  produced  by  the  Chairman.    A.  Yes. 

Q.  You  understand  what  it  is  ?  A.  How  far  back  am  I  to  go 
on  this? 

Q.  I  want  you  to  go  back  to  the  date  upon  which  the  anti- 
climber  was  patented,  1906  —  December  lOi.  A.  I  think,  Mr. 
Colby,  although  I  probably  could  —  it  would  assist  me  if  I  had  the 
dates  of  those  patents,  and  a  'list  of  those  things,  in  locating  what 
I  am  to  find. 

Q.  I  will  supply  you  with  that  readily,  see  that  it  is  sent  you. 
What  is  your  address,  Mr.  Strait?  A.  Ninety-eighth  street,  and 
Third  avenne. 

Mr.  'Colby. —  I  will  excuse  you  now,  Mr.  Strait. 

Joseph  A.  McCartney,  called  as  a  witness,  being  first  dulj- 
sworn,  testified  as  follows: 

By  Mr.  Colby : 

Q.  Will  you  give  us  your  full  name,  please?  A.  Joseph  A. 
MeOartneyw 

Q.  You  reside  where  ?    A.  2'280  Bathgate  avenue. 

Q.  In  Brooklyn,  isn't  it  ?    A.  Bronx. 

Cbairm'an  Lawson. —  That  is  the  Bronx. 

Q.  What  is  your  position  with  the  Interborough  and  the  ISTe^v 
York  Railways  Company?  A.  Superintendent  of  the  electrical 
department  of  the  Interborough,  car  equipment. 

Q.  Superintendent  of  the  record?  A.  Of  the  electrical  depart- 
ment, car  equipment,  of  the  Interborotigh. 

Q.  What  are  your  duties?  A.  I  have  charge  of  the  electrical 
repair  shops  and  the  inspection  plants. 

Q.  Are  you  familiar  with  the  so-cal'led  Hedltey  or  Doyle  devices 
and  patents  ?    A.  Some  of  them. 

Q.  Do  you  know  anything  at  all  about  the  work  of  their  develop- 
ment or  their  perfection  in  the  shops  of  the  Interborough?  A. 
Some  of  them. 
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Q.  You  would  probably  be  dej)eiident  iH)oii  the  records  men^ 
tioued  by  Chief  Clerk  Strait  as  to  the  amount  of  time,  labor  and 
materials  or  —    A.  Yes,  sir. 

Q.  —  other  elements  of  cost  ?    A.  Yes,  sir. 

Q.  Attributable  to  this  work  ?    A.  Yes,  sir. 

Q.  And  could  add  nothing  to  that  ?  A.  No,  sir,  nothing  that  I 
know  of  now,  that  I  can  recollect  just  at  the  present  time. 

Q.  I  don't  think  of  an'ything  further  to  ask  you  at  the  moment. 

Ohainnan  Lawson. —  Just  a  moment  Have  you  any  knowledge 
at  all  of  the  experiments  carried  on  that  Mr.  Strait  is  in  charge 
of,  in  the  accounts  ? 

Mr.  McCartney. —  Yes,  siir. 

Chairman  Lawson. — Any  of  the  details  ? 

Mr.  MdCartney. —  Sbme  of  them. 

By  Mr.  Colby : 

Q.  Mention  which  one?  A.  Why,  on  the  coasting  clock  was 
one  of  them ;  and  on  parts  of  the  double-deck  car  and  stepless  car. 

Q.  In  other  words,  the  employees  of  the  shop  were  from  time  to 
time  busy  on  that  work  ? 

Mr.  Colby. —  I  think  we  can  get  this  information  more  system- 
atically and  briefly  from  the  statements  reproduced  by  Mr.  Strait. 
I  recognize  that  Mr.  McCartney  could  no  doubt  discuss  these  mat- 
ters with  some  informing  result,  but  I  thought,  to  shorten  time,  we 
had  better  take  a  more  comprehensive  statement  from  a  man  whose 
work  brings  him  officially  in  contact  with  it  more  closely. 

Chairman  Lawson. —  We  will  excuse  you. 

l^'Ir.  Colby. —  Is  there  any  other  foreman  here  ?    Mr.  Hume. 

John  W.  Hume,  called  as'  a  witness,  being  first  duly  sworn, 
testified  as  follows : 

By  Mr.  Colby : 

Q.  What  is  your  position,  Mr.  Hnme  ?  A.  General  foreman  of 
construction  of  the  car  equipment  department. 

Q.  General  foreman?     A.  Yes,  sir. 

Q.  Have  you  general!  charge  of  all  the  shops?  A.  Of  the  con- 
struction shops. 
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Q.  All  the  8'liops  are  construction  shops  except  the  repair  shops, 
are  they  not?  A.  Well,  we  have  one  construction  shop  at  129th 
street,  and  then  we  are  carrying  on  some  construction  work  in  the 
Highbridge  yard  of  the  New  York  Central  Railroad. 

Q.  Have  you  a  system  of  recording  the  costs  of  the  work  done 
in  the  various  branches  of  the  shops  ?  A.  That  work  is  done  at 
Ninety-eighth  street. 

Q.  By  whom  ?    A.  By  the  cost  department  down  there. 

Q.  The  cost  department  ?    A.  Yes,  sir. 

Q.  And  so  it  comes  under  the  cost  department  and  not  the 
efficiency  department  ?    A.  It  comes  under  Mr.  Strait. 

Q.  Under  Mr.  Strait?    A.  Yes,  sir. 

Q.  AH  those  costs  are  preserved,  their  references'  to  proper  ac- 
counts are  shown  in  tlie  records  in  Mr.  Strait's  keeping;  is  that 
correct?    A.  That  is  what  I  understand. 

Q.  You  personally  ha'^'e  no  knowliedge  on  those  subjects  ?  A.  No, 
sir. 

Mr.  Co'lby. —  We  will'  excuse  you. 

McClelean  Ebright,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows: 

By  Mr.  Oolby: 

Q.  Mr.  Ebright,  what  is  your  position  in  the  New  York  Rait 
ways  and  Interborough  ?  A.  Assistant  superintendent  of  the 
mechanical  department,  car  equipment,  located  at  Forty-eighth 
street  subway  shop. 

Q.  You  heard  the  questions  I  asked  Mr.  Hum©  a  moment  ago? 
A.  Yes,  sir. 

Q.  You  have  no  personal  knowledge  of  coats  or  distribution  of 
accounts  of  expenditures  in  connection  with  different  classes  of 
work?    A.  No,  sir. 

Mr.  Colby. —  I  think  the  Committee's  process  server  was  a  little 
too  —  shall  I  say  meticulous,  in  going  through  your  ^hops  ? 

Mr.  Ebright. —  That  is  what  I  thought. 

Mr.  Quackenbush. —  We  have  had  them  here  three  or  four  days. 

Mr.  Colby. —  I  am  sorry.  If  I  had  known  that  I  might  have 
interrupted  the  proceedings  and  put  them  on.     Mr.  Marx. 
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Ma^  Maex  (126  Broadway),  called  as  a  witnesSj  being  first 
duly  sworn,  testified  as  follows : 

By  Mr.  Cdby: 

Q.  Mr.  Marx,  you  are  Max  Marx,  the  important  and  well  known 
real  estate  dealer?  A.  I  don't  know  whether  I  am  important.  I 
may  be  well  known. 

Q.  You  are  a  real  estate  operator,  are  you  not  ?  A.  I  am,  yes, 
sir. 

Q.  And  I  am  asking  you  a  perfunctory  question  when  I  am  ask- 
ing you  if  you  are  an  extensive  buyer  and  seller  of  real  estate  in 
JSTew  York  city  ?    A.  I  am. 

Q.  Have  you  had  any  real  estate  transactions  recently  with  the 
Interborough  Rapid  Transit  Company?  A.  Not  recently.  It  is 
about  five  years  now,  I  think. 

Q.  You  sold  them  some  land,  I  believe,  on  the  line  of  the  pro- 
posed dual  system  ?  A.  Yes,  it  was  supposed  to  be  the  land  for 
their  terminal  facilities. 

Q.  Will  you  describe  briefly  the  location  of  this  land  ?  A.  That 
land  extended  from  about  238th  street  and  White  Plains  road,  on 
the  east  side  of  White  Plains  road,  about  iOO  feet  along  White 
Plains  road,  and  then  eastward  to  Bayohester  avenue,  and  some 
parts  of  it  were  across  Baychester  avenue. 

Q.  What  was  the  area  of  this  land?  A.  Containing  between 
thirty-five  and  forty  acres  of  land. 

Q.  Was  it  improved?  A.  Well,  there  was  some  houses  on  it, 
some  detached  residences. 

Q.  Of  good  character  or  of  the  poorer  sort?  A.  Very  good 
character  of  land. 

Q.  Was  this  land  al'l  soM  to  the  Interborough  Rapid  Transit 
Company?  A.  I  understood  it  was  a  direct  sale  to  the  Inter- 
borough Railroad  Company. 

Q.  About  what  street  running  north  would  this  land  be  situated 
on  ?    A.  Between  277'th  and  278th,  I  presume. 

Q.  Who  were  the  brokers  in  this  transaction  ?  A.  J.  Clarence 
Davies. 

Q.  What  was  the  consideration  you  received  ?  A.  I  think  it  was 
around  $30'0,000  or  $325,000^,  something  in  that  neighborhood. 

Q.  On  what  terms  was  this  land  sold  to  the  Interborough  Rapid 
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Transit  Company?  A.  I  believe  we  owed  on  the  property,  first 
mortgage,  around  $130,000.  I  believe  they  paid  me  about  $75,000 
or  $80,000  in  cash  and  gave  me  a  second  mortgage  for  around  a 
hundred.  I  don't  remember  the  exact  amounts  without  referring 
to  the  book. 

Q.  Will  you  refresh  your  mind  as  to  those  amounts,  and  send  to 
Chairman  Thompson  of  the  Committee  a  brief  memorandum  of  the 
consideration  received  by  you  and  how  it  was  paid  ?    A.  Yes,  sir. 

Q.  Who  searched  the  title?  A.  The  Title  Guarantee  &  Trust 
Company  acted  for  the  Interborough.  I  was  not  present  at  the 
closing  of  the  title  at  all. 

Q.  And  the  Interborough  gave  you  a  second  mortgage  as  a  con- 
sideration? A.  I  think  that  second  mortgage  was  made  by  some 
dummy,  if  I  recollect. 

Q.  Do  you  recall  his  name  ?  A.  I  can  if  I  refer  to  our  memo- 
randuim  in  the  ofSce. 

Q.  Please  give  me  in  summary  form,  as  you  understand  — 
A.  We  can  give  you  the  whote  statement. 

Q.  —  the  statement  of  that  transaction  ?    A.  Yes. 

Q.  Thank  you  for  coming.  A.  You  want  to  know  when  it  was 
paid  off  and  everything,  the  second  mortgage  ? 

Q.  Yes.  I  want  to  know  the  consideration,  the  name  of  the 
purchaser,  the  date  of  the  sale,  and  the  terms.  A.  Yes,  sir,  I  can 
give  you  all  that,  because  vre  keep  all  our  papers. 

Q.  And  give  me  a  fairly  accurate  description,  so  that  I  can 
recognize  it  on  the  maps.  A.  You  can  have  our  old  contract  if 
you  want. 

Q.  Thank  you.    A.  Shall  we  get  a  receipt  for  it  ? 

Chairman  Lawson. —  Oh,  yes. 

Mr.  Colby. — And  what  is  more,  you  may  get  the  contract  back. 

Mr.  Marx. — Are  you  through  with  me  ? 

Chairman  Lawson. — Al  through.    Thank  you,  Mr.  Marx. 

Mr.  'Colby. —  Will  you  call  Mr.  Calvin  Tomkins  to  the  stand, 
please  ? 

Chairman  Lawson. —  Is  Mr.  Oakin  Tomkins  here  ? 
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■Calvin  Tomkins  (30  Church  street,  business  address; 
Wyoming  apartment,  residence) ,  called  as  a  -witness,  being 
first  duly  sworn,  testified  as  follows : 

By  Mr.  Colby: 

Q.  Mr.  Tomkins,  you  have  stated  your  address  ?    A.  I  have. 

Q.  What  is  your  business  ?  A.  Manufacturer  of  builders'  sup- 
plies, building  materials,  broken  stone,  plaster  of  paris. 

Q.  You  were  formerly  the  Commissioner  of  Docks  of  the  'City 
of  New  York,  were  you  not  ?    A.  I  was. 

Q.  And  I  happen  to  know,  and  merely  ask  you  to  assent  to  tlie 
fact  that  you  are  connected  officially  and  otherwise  with  various 
civic  organizations,  and  are  well  known  in  such  ?  A.  To  a  certain 
extent 

Q-  Some  time  ago,  Mr.  Tomkins,  bids  were  invited  to  supply 
ballast  for  the  subway  construction,  which  your  company  examined, 
and  decided  to  submit  proposals  on  ?    A.  We  did. 

Q.  What  was  about  the  date  of  that  invitation  for  proposals? 
A.  My  letter  will  show,  I  think,  that  I  gave  yon.  I  have  forgotten 
the  date  of  it.  ('Counsel  hands  letter  to  witness.)  It  was  about 
the  latter  part  of  August,  1915,  the  proposals  were  dated  August 
4,  1915. 

Q.  Do  you  recall  how  much  stone  ballast  was  covered  in  the 
advertisement  ?  A.  I  think  it  was  most  of  the  ballast  required  in 
the  new  subway,  but  I  don't  remember  the  yardage. 

Q.  Did  you  make  a  bid  ?    A.  We  did. 

Q.  Do  you  recall  whether  any  other  companies  bid  ?  A.  Yes, 
other  companies  bid  on  it  as  well. 

Q.  You  made  a  bid  in  your  own  name,  I  believe  ?  A.  May  have 
been  my  name,  or  Tomkins  Crusihed  S'tone  Company.  It  is  imm.a- 
terial,  as  I  am  the  agent  of  the  company. 

Q.  I  see  in  the  calendar  of  the  Board  of  Estimate  and  Appor- 
tionment of  October  8,  1915,  that  the  bid  made  by  you  is  described 
only  by  your  own  name.    A.  Then  it  was  in  my  own  name. 

Q.  What  other  companies  bid  on  this  job?  A.  I  think  the  — 
I  am  not  sure,  but  I  thinlc  the  Upper  Hudson  'Company  bid  on  it. 

Q.  The  Upper  Hudson  Stone  Company  ?    A.  Yes. 

Q.  And  do  you  recall  the  name  of  any  other  bidder?  A.  Well, 
the  Trap  Rock  companies  bid  on  it,  but  I  don't  recollect  under 
«-hat  name  it  went  in. 
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Q.  Do  you  recall  whether  the  Haver  straw  Crushed  Stone  Com^ 
paiiy  made  a  bid  ?  A.  I  think  they  did.  I  was  in  Nova  S'ootia  tlie 
time  the  bid  was  miade. 

'Mr.  'Colby. —  I  will  read  into  the  record,  Mr.  Chairman,  an 
extract  fi'om  the  calendar  of  the  Board  of  Estiuiiate  and  Apportion- 
ment for  October  19,  1915 — October  8,  1915.  This  is  subject 
or  matter  No.  65  on  the  Board  of  Estimate's  calendar  for  that  day. 

"  Eeport  of  the  'Comptroller." — I  may  say  first  that  this  was 
the  statement  of  the  matter  that  came  up  before  the  Board  of  Esti- 
mate for  its  consideration  and  action  on  that  date. 

"  Report  of  the  Comptroller  recommending  (1)  that  the  Board 
consent  to  a  proposed  contract  to  be  entered  into  between  The 
City  of  New  York,  acting  by  the  Public  Service  Commission  for 
the  First  District,  and  The  Upper  Hudson  Stone  Company  for  a 
supp'ly  of  ballast.  Portion  A,  Order  No.  3,  for  use  in  the  con- 
struction of  rapid  transit  railToads  at  an  estimated  cost  of 
$228,010;  (2)  that  the  Board  prescribe  the  limit  of  $22'8,01O  to 
the  amount  of  bonds  to  be  made  available  to  meet  the  city's  obliga- 
tions under  the  contract,  and  (3)  that  it  direct  the  Comptroller  to 
issue  bonds  to  said  amount,  the  same  to  be  charged  against  the 
authorization  of  $28,200,000  for  Contract  No.  3. 

"On  August  4,  1915,  the  Public  Service  Commission  opened 
three  bids  for  the  su'pply  of  this  ballast.  The  amounts  of  the  bids 
■were  as  follows: 

Calvin  Tamikins   $141,912  OO 

Upijer  Hudson  Stone  Company 2i30,440  00 

Haverstraw  Ci'ushed  Stone  Company 260,850'  00." 

I  am  still  reading  from  the  ealtendar  of  the  Board  of  Estimate. 

"  The  low  bid  was  rejected  by  the  Commission  because,  in  the 
opinion  of  its  chief  engineer,  the  material  to  be  furnished  was 
unsatisfactory,  and  no  award  was  made  to  the  next  bidder  because 
this  bid  had  been  declared  informal  by  counsel  to  the  Commission. 

"  The  specifications  for  ballast  were  met  by  the  samplfes  sub- 
mitted by  Calvin  Tomikins,  ■with  the  exception  that  the  material 
proposed  to  be  furnished  was  not  from  a  quarry  meeting  with  the 
approval  of  the  engineer  of  the  Commission,  wihich  approval  \vas 
withheld  because,  in  his  opinion,  based  on  reports  submitted  to 
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hiim  by  engineers  employed  by  tbe  (Commission,  the  material'  was 
softer  tban  required  and  was  not  sufficiently  uniform  in  quality. 

"  Tbe  crusting  stress  requirement  of  12',0i0'0  pounds  iper  square 
incb  specified  in  the  contract  was  more  than  met,  the  Tomkins 
Cove  limestone  tested  in  1-inch  cubes  having  withstood  a  crushing 
stress  of  28,120  pounds.  The  Upper  Hudson  Stone  'Company's 
limestone  withstood  a  crushing  stress  of  37,0'8O. 

"  The  contract  was  readvertised.  On  the  readvertisement  the 
specifications  were  changed  in  a  number  of  particulars ;  the  require- 
ment for  crashing  strength  was  increased  from  12,000'  to  29,0'00 
pounds  per  square  inch. 

"  The  previous  low  bidder  submitted  no  bid  on  the  readvertise- 
ment  and  the  price  of  his  next  higher  competitor  on  the  previous 
opening,  the  Upper  Hudson  Stone  'Company,  was  reduced  1  per 
cent  ])er  cubic  yard,  that  is  166,000  cubic  yards  at  97  cents  and 
77,O0'O  cubic  yards  at  87  cents,  or  a  total  of  $2'2'8,01O  as  against 
the  rejected  bid  of  Calvi'n  Tomkins  upon  the  first  advertising  of 
$141,912. 

"  On  October  1,  1915  (Cal.  Wo.  79),  this  matter  was  laid  over 
for  one  week,  under  Rule  19,  and  the  Ohief  Engineer  of  the 
Board  was  instructed  to  report  at  this  meeting  on  the  necessity  of 
increasing  the  crushing  stress. 

"  Eeport  of  the  Chief  Engineer  concurring  in  the  Oomptrolfer's 
recommendation  that  the  Board  consenit  to  the  award  of  the 
proposed  contract." 

Q.  That  is  a  substantially  accurate  statement  as  far  as  it  goes? 
A.  I  think  it  is. 

Q.  I  understand,  Mr.  Tomkins,  that  in  the  invitation  or  'pro- 
posals for  this  great  quantity  of  stone  or  rock  ballast  the  crushing 
stress  requirement  Avas  stated  at  12',000  pounds,  is  that  right? 
A.   That  is  right. 

Q.  And  the  crushing  stress  of  the  limestone  that  you  were  pi-e- 
pared  to  supply  was  tested  and  found  to  be  28,120  pounds?  A. 
That  is  right. 

Q.  In  other  words,  nearly  two  and  a  haM  times  the  crushing 
requirement  specified  in  the  invitation  for  bids?    A.  'Correct. 

Q.  Is  that  correct  ?    A.  That  is  correct. 
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Q.  Your  bid  was  then  about  $90',00{)i  under  that  of  the  next 
lowest  bidder  ?  A.  The  combined  bids  were  about  $119,000'  lower 
than  the  next  lower  bidder,  as  we  computed  it  at  that  time. 

Q.  Yes.    A.  Our  combined  bids. 

Q.  There  for  some  reason  or  other  has  been  a  readvertisement 
of  this  m'atter  and  under  altered  specifications;  is  that  true?  A. 
That  is  true. 

Q.  And  the  crushing  stress  was  raised  from  the  invitation,  from 
12,000  pounds  to  29,000  ?    A.  Just  a  littile  above  28,000. 

('Chairman  Thompson  resumes  the  chair.) 

Q.  In.  other  words,  just  a  few  hundred  pounds  above  your  test? 
A.  Yes. 

Q.  ISTotiwit'hstanding  that  the  Public  Service  and  its  engineer 
had  only  required  a  crushing  strength  or  requirement  of  12,000 
pounds  in  its  first  advertisement?  Is  that  correct?  A.  That  is 
correct. 

Q.  And  then  the  Upper  Hudson  Valley  Stone  Company,  or  the 
U'pper  Hudson  Stone  Company,  bid  again,  is  that  right?  A. 
Correct. 

Q.  And  they  lowered  their  bid  about  — ■  well,  about  $2,000'  — 
still  about  $115,000  or  $116,000  in  excess  of  your  bid?    A.  Yes. 

Q.  Well'l,  can  you  —  there  was  considerable  discussion  of  this 
matter  in  the  meeting  of  the  Board  of  Estimate  and  Apportion- 
ment before  action  was  taken,  was  there  not?  A.  Well,  we  dis- 
cussed it.  I  discussed  it  with  several  members  —  with  Mr.  Mc- 
Aneny  and  I  think  some  other  members  of  the  Board.  I  .am  not 
sure.  I  protested  against  it,  and  wrote  a  letter  to  every  member 
of  the  Board,  so  as  to  bring  foiTnal  protest  before  them,  copy  of 
which  letter  I  hand  yon.  This  is  the  letter.  (Witness  bands 
letter  to  counsel.) 

Mr.  Colby. —  I  will  read  into  the  record  a  copy  of  a  letter  pro- 
duced by  Mr.  Tomkins,  dated  August  20,  1915,  and  addressed  to 
the  Acting  Mayor  and  Chairmian  of  the  Board  of  Estimate  and 
Apportionment,  ISTew  York  City :  "  Sir :  I  write  to  protest  against 
the  award  of  Portion  C,  Public  Service  Commission  contract,  for 
the  supply  of  ballast,  Order  K"o.  3.  Under  the  proposals  sub- 
mitted to  the  Public  Service  'Commission,  August  4,  1915,  my 
bids  on  Portions  A  and  C  of  5S.4  cents  to  59.4  cents,  respectively. 
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were  approximately  $119,000  lower  than  the  next  lowest  bidder, 
and  the  material  offered  under  this  "proposal  was  far  in  excess 
of  the  requirements  of  the  advertised  specifications.  Yours  re- 
spectfully, Calvin  TomMus." 

Q.  Mr.  Tomkins,  is  12,000  pounds  per  square  inch  more  than 
the  requisite  crushing  strength  that  stone  should  possess  for  this 
purpose?  A.  In  my  judgment  it  is.  The  ties  fwould  not  stand  any 
more  than  that. 

Q.  Do  you  know  whether  stone  of  less  crushing  strengtii  has 
been  used  extensively  in  subway  construction?  A.  I  cannot  say 
that.  I  know  our  stone  has  been  used  for  the  last  twenty  years  on 
the  West  Shore  Kailroad  for  ballast  and  is  regarded  by  them  as 
good  as  any  material  they  can  get. 

Q.  Well,  this  specification  was  drawn  presumably  by  the  engi- 
neer of  the  Public  Sei-vice  Commission  ?  A.  I  presume  so,  by  the 
engineer  or  by  the  consulting  engineers  of  the  Public  Service 
Commission ;  Mills  &  Gibbs,  I  believe,  drew  that. 

Q.  And  when  they  fixed  12,000'  per  square  inch  as  the  specifi- 
cation that  all  bidders  must  meet,  they  were  specifying  a  liberal 
stressing  requirement  and  were  well  within  the  limits  that  caiitioufl 
supervision  might  suggest?  A.  In  my  judgment  they  were.  At 
any  rate,  that  is  the  practice  of  the  West  Shore  Railroad,  and  of 
the  Long  Island  Railroad,  to  whom  we  have  sold  material  for 
ballast. 

Q.  Did  you  ever  hear  of  a  requirement  of  a  crushing  stress  for 
stone  ballast  for  track  construction  amounting  to  2'9,0OO  pounds? 
A.  No. 

Q.  And  after  this  specification  had  been  changed,  and  proposals 
had  been  resolicited  or  invited  the  second  time,  they  jacked  up 
the  crushing  stress  just  above  the  crushing  stress  of  your  stone? 
A.  What  our  stone  tested. 

Q.  What  your  stone  tested  ?    A.  That  is  so. 

Q.  In  other  words,  your  stone  tested  28,000  pounds  where  only 
12,000  was  required  in  the  first  advertising?    A.  Yes. 

Q.  And  they  put  it  just  a  few  hundred  pounds  over  your  maxi- 
mum test?    A.  That  is  correct. 

Q.  And  of  course  you  could  not  bid'  under  the  terms  of  the 
second  invitation,  could  you  ?    A.  We  did  not  think  it  safe  to  do  so, 
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especiallj  after  feeling  the  eiigiiieeriug  department  was  not  with 
us.    We  thought  it  was  not  a  safe  thing  to  bid. 

Chairman  Thomipson. —  The  engineering  department  of  the 
Public  Service  Commission  ? 

Mr.  Tomtins. —  The  engineering  —  the  engineers  and  consult- 
ing engineers  of  the  Public  Service  Commission, 

Chairman  Thompson. —  Who  were  the  consulting  engineers  ? 

Mr.  Tomkins. —  Mills  &  Gibb  or  Milk  &  Gibbs,  I  believe,  are 
the  consulting  engineers. 

Q.  And  the  Upper  Hudson  Stone  Company  .practically  repeated 
its  bid  under  these  higMy  favorable  conditions?  A.  They  slightly 
lowered  their  bid. 

Q.  Lowered  $230,000  to  $228,000?  A.  I  believe  those  are  the 
figures. 

Q.  And  went  into  the  second  bidding  under  a  specification  that 
excluded  at  the  threshold  the  only  competing  bidder  whose  bid  was 
lower  than  theirs  in  the  first  advertising  ?    A.  Virtually. 

Chairman  Thompson, —  Have  you  any  knowle(%e  that  their 
stone  actually  met  witih  tbis  increased  ipressage  power  ? 

Mr.  Tom'kins. —  I  cannot  teOil.     The  stone  is  a  good  stone. 

Chairman  Thompson. —  You  have  no  knowledge  it  did  meet  with 
the  new  test  required? 

Mr.  Tomkins. —  I  have  no  reason  to  think  it  did  not.  I  think 
the  test  was  fair. 

By  Mr.  'Colby : 

Q.  Do  you  happen  to  know  whether  any  director  of  the  Rapid 
Transit  Company  is  a  director  of  the  Upper  Hudson  Stone  Com- 
pany ?    A.  Not  that  I  know  of. 

Q.  Can  you  think  of  anji^liing  to  add  to  this  transaction  as  it 
has  been  stated,  that  you  recall?  A.  ISTothing  except  we  were  very 
glad  to  be  out  of  the  contract.  It  was  the  lowest  bid  we  ever  made 
for  broken  stone,  to  my  knowledge,  in  New  Yor'k  city  in  thirty 
years,  and  we  were  glad  to  be  reliex'ed  of  the  contract.  We  have 
sold  stone  at  higher  prices  since. 
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Q.  I  think  that  is  all,  Mr.  Tomkins.  Thank  you  very  much. 
A.  Thank  you. 

Mr.  Colby. —  Has  Mr.  Doyle  returned  yet  ? 

Mr.  Quackenbush. —  Mr.  Hedley  is  here,  if  you  want  to  complete 
one  or  two  of  those  items. 

Feank  Hedley,  recalled,  further  testified : 

By  Mr.  Oolby: 

Q.  Simply  about  that  question  of  the  Hudson  and  McAdoo  tun- 
nel, wasn't  it?  A.  I  have  gone  over  my  papers  and  the  'anti- 
climbers  were  put  on  the  Hudson-Manhattan  cars  at  a.  time  when 
a  firm  by  the  name  of  Al.  Whipple  had  the  selling  right  for  the 
■anti-climbers,  and  I  cannot  find  that  I  was  ever  paid  for  that.  I 
have  no  record  of  having  received  the  money.  I  don't  think  I  did. 
I  know  that  in  that  case  I  told  him  that  he  could  keep  that  money 
in  the  business,  in  his  business,  and  soon  after  that  he  failed  and 
went  out  of  business,  and  I  have  no  record  of  ever  getting  the 
money.  If  the  accountant  of  this 'Commission  can  help  me  find  out 
whether  I  did  or  not,  I  would  be  glad  to  have  him  go  over  all  my 
papers  and  find,  out  for  me.    I  don't  believe  I  ever  did  get  it. 

Q.  I  have  nothing  to  ask  you  at  the  moment,  Mr.  Hedley. 

Mr.  Hedley. —  In  relation  to  the  Southern  Pacific. 

Q.  You  were  uncertain  about  that  ?  A.  Yes,  sir,  I  was  uncer- 
tain about  that.  I  find  that  the  Southern  Pacific,  from  my  papers, 
have  used  some  coasting  clocks.  They  have  a  very  large  num^ber, 
though,  I  understand,  under  order,  which  order,  however,  has  been 
received  since  I  severed  my  connection  with  the  Railway  Improve- 
ment Company,  so  those  figures  will  be  shown  on  the  Railway 
Improvement  Company's  figures  that  you  have  or  are  about  to  get, 
as  you  asked  Mr.  Pizzini  to  produce.  What  impressed  my  mind 
so  forcefully  with  the  'Southern  Pacific,  that  they  had  used  some 
of  my  patents,  was  the  fact  that  I  had  received  a  check  that  morn- 
ing which  I  have  in  my  pocket  for  royalties  on  another  one  of  the 
devices  that  I  patented,  namely,  the  electric  couplers.  I  have  that 
check  in  my  pocket  now.  I  have  not  yet  had  time  to  put  it  in  the 
bank. 
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Q.  On  this  phase  of  the  inquiry,  I  don't  desire  to  ask  you  any 
further  questions  at  the  moment. 

Mr.  Colby. —  Mr.  Chairman,  the  next  witness  that  I  have  is  in 
connection  v^ith  this  crushed  rock  ballast  incident,  and  I  desire  to 
read  a  somewhat  extensive  extract  from  the  discussion  in  the  Board 
of  Estimate  and  Apportionment,  and  from  the  record  of  the  pro- 
ceedings before  the  Board  of  Estimate  and  Apportionment  prior 
to  the  award  of  that  contract.  It  will  be  somewhat  lengthy,  and  it 
is  so  near  the  closing  time,  and  the  conditions  in  this  room  are  so 
unbearable,  I  suggest  that  we  take  a  recess  now  at  six  minutes  of 
four,  rather  than  open  up  on  that  matter  only  for  a  few  moments. 
Let  me  say,  Mr.  Chairman,  and  call  the  attention  of  the  Committee 
to  the  fact,  that  I  suppose  that  tihere  are  nearly  seventy-five  or  a 
hundred  men  sitting  in  this  very  cramped  room  which,  so  far  as  I 
can  perceive,  has  apparently  no  external  ventilation  whatever.  The 
only  ventilation  I  can  see  is  the  transom  that  opens  in  a  narrow 
hali. 

Acting  Chairman  Burr. —  I  think,  Mr.  Colby,  we  will  be  out  of 
here  before  Monday. 

Mr.  Colby. —  It  is  an  atmosphere  in  which  I  cannot  exist  with 
any  feeling  of  — 

Mr.  Hedley. —  I  know  it  would  never  pass  the  inspection  of  the 
Health  Department. 

Mr.  Colby. —  And  I  think  this  Committee  should  really,  in  jus- 
tice to  itself,  to  say  nothing  of  witnesses  or  counsel,  who  are  en- 
titled to  no  consideration,  get  some  more  livable  quarters. 

Acting  'Chairman  Burr. —  We  will  have  better  quarters.  We  are 
not  to  be  here  long.    How  long  a  recess  do  you  want  ? 

Mr.  Colby. —  I  suggest  we  adjourn  for  the  day. 

Acting  'Chairman  Burr. —  Until  to-morrow  mornin'g  .at  11 
o'clock. 

W'hereuipon,  at  3  :54:  o'clock  p.  m.,  the  Committee  adjourned  to 
meet  February  4,  1916,  11  o'clock  a  m. 
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FEBRUARY  4,  1916 

ISTew  York  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  'City 

The  Committee  was  called  to  order  pursuant  to  adjourmneiit, 
Chairman  Thompson  presiding. 

Quorum  present. 

Mr.  Colby. —  I  would  like  to  have  Mr.  Fisher  take  the  stand  a 
moment. 

Horace  M.  Fisher,  being  recalled  for  further  examimation, 
testified  as  follows : 

By  Mr.  Colby: 

Q.  Mr.  Fisher,  you  have  been  examined,  I  believe,  before,  have 
you?    A.  Yes,  sir. 

Q.  Are  you  the  Secretary  of  the  Interborough  Rapid  Transit 
Company?    A.  Yes,  sir. 

Q.  Are  you  an  officer  of  the  Interborough  Consolidated  Com- 
pany?   A.  Yes,  sir. 

Q.  What  office?    A.  Secretary. 

Q.  Are  you  secretary  of  any  other  of  the  New  York  transit 
lines  ?  A.  Yes,  sir,  the  Rapid  Transit  iSubway  Construiction,  New 
York  &  Queens,  and  the  Subway  Realty  Company. 

Q.  Is  that  a  complete  list  ?  A.  You  are  refen-ing  to  the  Inter- 
borough System? 

Q.  The  Interborough  or  the  New  Yorlc  Railwiays.  A.  And  the 
New  York  Railways. 

Q.  That  is  a  complete  list,  is  it?  A.  Yes,  sir,  except  some  of 
the  subsidiary  lines  of  the  New  York  Railways  system,  which  are 
included  in  the  New  York  Railways. 

Q.  How  many  of  such  subsidiary  lines  do  you  occupy  a  position 
as  officer  with?    A.  Probably  three  or  four. 

Q.  Do  you  hold  any  other  office  in  the  traction  system  of  New 
York?    A.  No,  sir. 

Q.  Are  you  a  director  in  any  of  these  companies  ?  A.  Yes,  sir, 
in  the  Interborough  and  the  Interborough  Consolidated. 
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Q.  As  secretary  of  the  Interborougli  Rapid  Transit  Company 
and  of  these  other  oompanies,  are  you  the  custodian  of  the  minute 
books  of  the  boards  of  directors  ?    A.  Yes,  sir. 

Mr.  Colby. —  At  a  former  hearing,  Mr.  Chairman,  the  statement 
was  made  by  you  that  you  desired  the  minute  books  of  the  Inter- 
borough  Rapid  Transit  Company. 

Ohairman  Thompson. —  Mr.  Eisher  had  them  here  once  before, 
and  I  think  he  mil  produce  them. 

Mr.  Fisher. —  I  will  bring  them  down  again,  if  you  desire. 

Q.  What  we  wish  are  the  minute  books  from  the  date  of  the 
Public  Service  Commission,  which  was  July  1,  1907  ?  A.  Yes, 
sir. 

(Witness  excused  to  secure  the  bodks  requested.) 

(An  elastic  recess  was  taken  pending  the  production  of  the 
books.) 


AFTER  RECESS 

Examination  by  Mr.  Colby  (resumed) : 

Q.  Mr.  Fisher,  you  produced  the  books  containing  minutes  of 
the  meetings  of  the  board  of  directors  of  the  Interborough  Rapid 
Transit  Company  from  1907  to  date?     A.  Yes,  sir. 

Q.  And  they  are  here  ?    A.  Yes,  sir. 

Chairman  Thomp'son. —  That  also  includes  the  meetings  of  the 
executive  board? 

Mr.  Fisher. —  Yes,  sir. 

Chairman  Thompson. —  And  whatever  special  meetings  may 
have  been  held  ? 

Mr.  Fisher. —  Yes,  sir. 

Q.  Have  you  been  secretary  of  the  company  for  the  period  cov- 
ered by  these  books?    A.  Yes,  sir. 

Q.  You  have  personallj'  recorded  the  proceedings  of  the  board 
of  directors;  in  other  words,  have  yourself  kept  the  books?  A, 
Yes,  sir. 
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Q.  Are  these  minute  books  indexed?    A.  Yes,  sir. 

Q.  'So  you  can  readily  refer  to  the  dates  and  the  records  by 
topic?    A.  Yes,  sir. 

Q.  Indexed  under  the  names  of  directors?  A.  Indexed  under 
the  naancs,  subjects,  and  cross-indexed.  At  least  they  are  supposed 
to  be.  '    ■  il '^«  ■'-■&■  i«f^' I JT 

Q.  Do  they  contain  a  record  of  alli  extras,  awards,  bonuses  and 
gratuities  voted  by  the  board  to  any  members  of  the  board  or  to 
the  officers  of  the  company  ?    A.  They  do. 

Q.  Is  that  subject  indexed?    A.  Yes,  sir. 

Q.  Under  -what  heading  ?  A.  That  depends  on  tlie  subject.  If 
it  is  for  extra  services  probably  indexed  under  services,  and  might 
be  indexed  under  name  aJso,  land  if  bonus  probably  under  bonus. 

Chairman  Thompson. —  Ha\'e  you  anything  under  commit- 
ments ? 

Mr.  Fisher. —  Not  that  I  recollect. 

Q.  Will  you  let  me  see  the  index  under  bonus  ?  A.  What  year, 
sir? 

Q.  Well,  I  will  take  the  year  1913. 

(Witness  produces  book  and  opens  to  the  index.) 

Q.  I  see  nothing  about  bonus  there.  A.  I  guess  there  were  no 
bonuses  then. 

Q.  In  1913  ?    A.  No,  sir. 

Q.  Extra  compensation,  is  that  an  index  heading  ?  A.  It  prob- 
ably would  be  under  services. 

Q.  I  see  two  entries  under  services.  Wild  you  please  state  what 
they  are?    A.  Sendees  of  Richard  Reid  Rogers. 

Q.  How  do  you  spell  Reid?    A.  R-e-i-d. 

Q.  Read  the  full  entry  there.  A.  I  am  getting  to  that.  Pay- 
ment of  $50,000  for  extra  compensation  in  connection  with  sub- 
way and  elevated  extensions  and  financing.  The  second  entry, 
services  of  Theodore  P.  Shonts,  President.  Committee  appointed 
regarding  extra  compensation  in  connection  with  subway  and  ele- 
vated extensions  and  financing. 

Chairman  Thompson. —  How  much  is  that? 

Mr.  Fisher. —  The  index  does  not  give  it. 
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Q.  What  is  the  page  of  the  latter  entry?  A.  133  and  150: 
Q.  You  have  referred  me  to  the  minutes  of  a  regular  meeting 
of  the  board  of  directors  of  the  Interborough  Rapid  Transit  Com- 
pany held  at  the  company's  offices  on  May  14,  1913;  there  seems 
to  have  been,  and  I  will  read  from  the  minute  book  into  the  record 
the  following  members  of  the  board  in  attendance  at  tJie  meeting: 
Edward  J.  Berwynd,  H.  M.  Fisher,  Andrew  Freedman,  W.  Leon 
Pepperman,  William  A.  Read,  F.  De  C  Sullivan,  Cornelius  Van- 
derbilt,  George  W.  Young.  Mr.  Edward  J.  Berwynd  in  the  chair. 
It  appears  that  the  president  of  the  company  did  not  preside,  nor 
was  he  present.  Although  t)his  is  a  regular  meeting,  the  only  busi- 
ness which  according  to  the  record  was  transacted  was  the  passage 
of  a  resolution  approving  the  minutes  of  the  regular  meeting  of 
the  executive  committee  held  May  1,  1913,  and  the  regular  meet- 
ing of  the  board  held  on  the  same  day.  Then  follows  the  following 
resolution,  which  I  now  read  into  the  record:  "In  view  of  the 
extra  and  successful  sendees  rendered  by  the  president  in  con- 
nection with  the  financial  needs  of  the  company  and  the  negotia- 
tions recently  concluded  with  the  city  for  new  subway  and  elca^ated 
extensions,  extending  over  a  period  of  about  four  years,  it  was, 
on  motion  duly  seconded,  resolved  that  a  committee  of  three  mem- 
bers of  the  board,  consisting  of  Messrs.  Edward  J.  Berwynd, 
Andrew  Freedman  and  'Cornelius  Vanderbilt,  be,  and  they  hereby 
are,  appointed  to  consider  said  extra  services  and  report  back  to  the 
board."  I  note  that  npon  the  minutes  of  the  board  there  appears 
to  have  been  no  mover  of  this  resolution,  nor  any  record  of  a  sec- 
onder, nor  any  record  of  any  discussion ;  do  you  know  who  offered 
that  resolution?    A.  ISTo,  sir,  I  don't. 

Q.  Was  it  customary  to  note  the  name  of  a  proposer  of  a  reso- 
lution?   A.  It  is  not  customary. 

Chairman  Thompson. —  Why  not  ? 

Mr.  Fisher. —  ISTo  special  reason  for  it  and  no  necessity  for  it. 

Chairman  Thompson. —  Don't  you  think  there  would  be  a  good 
necessity  to  know  in  this  case  who  proposed  that  resolntion  ? 

Mr.  Fisiher. —  I  don't  think  so. 

Q.  Then  following  the  resolution  is  the  statement:     "There 
being  no  further  business,  on  motion,  duly  seconded,  the  meeting 
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adjourned,"  and  the  minutes  bear  your  signature,  do  ttey  not,  Mr. 
Fisher?    A.  Correct. 

Q.  So  that  appears  to  have  beeai  the  only  subject  taken  up  and 
discussed  or  considered  at  that  regnJar  meeting  of  the  board  ?  A. 
Yes,  sir. 

Q.  jSTow,  I  notice  that  the  Committee,  consisting  of  Messrs. 
Berwynd,  Freedman  and  Vanderbilt,  were  appointed  to  not  only 
consider  said  extra  services  but  to  report  back  to  the  board.  Did 
they  report  back  to  the  board  ?    A.  They  did,  yes,  sir. 

Q.  And  vrould  their  report  bo  found  at  a  subsequent  meeting 
here  referred  to  on  the  index  under  services,  referred  to  at  page 
150?    A.  I  pres'ume  so. 

•Chairman  Thompson. —  Haven't  you  -any  recollection  who 
offered  that  resolution  ? 

Mr.  Fisher. — No,  sir. 

Ohairman  Thompson, —  Was  the  resolution  already  prepared 
when  the  meeting  commenced  ? 

Mr.  Fisher. —  It  was  not. 

Chairman  Thompson. —  Who  wrote  it  ? 

Mr.  Fisher. —  I  did. 

Chairaian  Thompson. —  Who  told  you  to  write  it? 

Mr.  Fisher. —  I  wrote  it,  following  my  duty  as  seci'etary. 

Chairman  Thompson. —  Did  you  offer  it  ? 

Mr.  Fisher. —  I  did  not. 

Chairman  Thompson. —  Did  you  '-write  it  before  the  meeting 
commenced  or  after^vards? 

Mr.  Fisher. —  Afterwards. 

'Chairman  Thompson. —  Don't  you  remember  who  asked  you  to 
write  it  ? 

Mr.  Fisiher. —  No  one  asked  mo  to  write  it. 

Chairman  Thompson. —  It  was  an  action  taken  by  tlie  board, 
and  the  subject  appears  on  the  minute? ;  w-asn't  there  a  slip  of  paper 
offered  with  this  resolution  on  ? 
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Mr.  Fisher. —  No,  sir. 

^Chairman  Thompson. Somebody  said  it  and  you  wrote  it  in 

the  books  ? 

Mr.  Fisher. —  The  resolution  is  stated,  and  that  is  the  subject 
by  some  one,  and  moved  and  passed.  I  did  not  use  Uie  exact  word- 
ing perhaps. 

Chairman  Thompson. —  There  is  no  written  slip  or  paper  accom- 
panying the  resolution? 

Mr.  Fisher. —  I  couldn't  say.  I  usually  writ©  the  main  part  of 
the  resolution  on  my  calendar. 

Chairman  Thompson. —  Written  out  after  the  man  offered  it, 
whoever  he  was  ? 

Mr.  Fisher. —  Yes,  sir. 

Chairman  Thompson. — ■  You  don't  recollect  who  he  was  ? 

Mr.  Fisher. — ■  No,  sir. 

'Chairman  Thompson, —  What  is  your  best  recollection  on  the 
subject,  as  to  who  it  was  ? 

Mr.  Fisher. —  I  have  none  'at  all. 

Examination  by  Mr.  Colby,  resumed: 

Q.  I  call  your  attention  to  the  record  of  a  special  meeting  of 
the  board  of  directors  appearing  at  page  150'  of  the  minute-book  of 
the  year  1913.  Is  the  record  appearing  on  that  page  and  the  fol- 
lowing page,  151,  the  official  minutes  of  the  meeting  of  the  board 
of  directors  held  on  the  day  mentioned,  June  4,  1913  ?    A.  Yes,  sir. 

Q.  You  were  present  at  the  meeting  ?    A.  Yes,  sir. 

Q.  Did  you  act  as  a  secretary  ?    A.  Yes,  sir. 

Q.  You  kept  and  transcribed  the  minutes?    A.  Yes,  sir. 

Q.  That  is  your  signature  thereto  as  secretary  ?    A.  Yes,  sir. 

Mr.  Colby. —  The  minutes  to  which  the  Committee's  attention 
is  called  appear  to  be  the  minutes  of  a  special  meeting  of  the  board 
of  directors  of  the  Interborough  Rapid  Transit  Company  held  at 
the  company's  offices  in  New  York,  Wednesday,  June  4,  1913,  pur- 
suant to  notice  given  in  accordance  with  the  by-lajws.     I  read  from 
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the  official  niiimtes  and  request  that  what  I  read  be  noted  in  the 
record. 

Ohainiian  Thompson. —  Taike  it. 

Mr.  Colby. —  There  were  present  at  this  meeting  Mr.  Edward 
J.  Berwjnd,  Andrew  Freedman,  H.  M.  Fisher,  W.  Leon  Pepper- 
man,  William  A.  Read,  F.  De  C.  Sullivan,  Cornelius  Vanderbilt 
and  George  W.  Young.  Mr.  Edward  J.  Berwynd  was  in  the  chair. 
I  now  read  verbatim  from  the  minute  book :  "  The  chairman  sub- 
mitted a  report  of  the  special  committee  appointed  by  the  board 
of  directors  on  May  14,  1913,  to  consider  the  extra  services  rend- 
ered by  the  president  dated  June  4,  191i3,  and  after  discussion  it 
was  decided  that  whereas  Theodore  P.  Stents  in  negotiating  and 
securing  for  the  company  the  contract  for  the  extension  of  its  sub- 
way system  recently  made  with  the  City  of  New  York  and  in  con- 
nection with  arranging  for  the  financing  of  such  contract  bas 
rendered  services  of  an  extraordinary  character  and  of  great  value 
to  the  company,  in  the  judgment  of  this  board  such  services  in  the 
interest  of  efficient  admindstration,  should  be  properly  recognized 
by  an  increase  in  salary  or  otherwise;  whereupon,  it  was,  on  motion, 
duly  seconded,  resolved  that  in  recognition  of  and  in  compensation 
for  the  extraordinary  and  efficient  services  rendered  by  Theodore 
P.  Shonts,  as  aforesaid,  he  be  paid  the  sum  of  $125,0'0i0'.  There 
being  no  further  business,  on  motion  the  meeting  adjourned." 

Q.  That  resolution  was  passed?     A.  Yes,  sir. 

Q.  I  see  no  one's  name  mentioned  as  the  proposer  of  the  resolu- 
tion or  a  seconder ;  do  yon  recall  the  name  of  a  proposer  or 
seconder?    A.  ISTo,  sir. 

Q.  Do  you  recall  whether  the  resolution  was  the  subject  of  any 
discussion  ?    A.  I  do  not  at  this  time. 

Q.  Where  is  the  report  which  the  Committee  appointed  by  the 
board  at  this  special  meeting  of  May  14th  delivered?  A.  Their 
report  was  a  verbal  one  and  their  conclusions  are  incorporated  in 
those  minutes. 

Q.  They  made  no  report  except  a  verbal  report  ?    A.  ISTo,  sir. 

Q.  Do  you  recall  who  made  the  verbal  report?  A.  Will  you 
read  the  names  of  those  present,  please? 
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Q.  Berwjnd,  Freed-man,  Fisher,  Pepperman,  Read,  Sullivan, 
Vanderbilt  and  Young.  A  I  think  tlic  report  was  made  by  Mr. 
Berwind. 

Q.  Do  you  recall  what  he  said  ?  A.  No,  sir,  I  don't,  except  in 
a  general  line  with  what  the  resolution  says. 

Q.  Did  he  state  what  the  extraordinary  character  of  the  services 
rendered  by  the  president  of  the  company  was?  A.  He  might 
have.     I  don't  recollect. 

Q.  Would  you  say  there  'was  any  such  statement  of  the  extra- 
ordinary services  rendered  by  the  president  made?  A.  I  wouldn't 
say  there  was  or  was  not. 

Chairman  Thompson. — The  question  is,  not  what  you  would  say, 
but  what  is  the  fact  about  it  ? 

Mr.  Fisher. —  That  is  the  reason  I  won't  make  a  statement,  be- 
cause I  don't  remember  the  facts. 

■Chairman  Thompson. —  Do  you  know  the  fact,  or  don't  you 
recolliect  it,  is  what  we  want? 

Mr.  Fisher. —  I  have  said  I  don't  recollect  there  of  any  par- 
ticular discussion.  There  was  a  discussion,  but  it  was  very 
general. 

Q.  Was  it  also  very  brief?    A.  Reasonably  so. 

Q.  How  long  was  taken  at  the  board  meeting  in  the  making  of 
this  report,  its  receipt  and  consideration  and  the  proposal  and  adop- 
tion of  this  resolution  ?    A.  Probably  half  an  hour. 

Q.  I  notice  that  there  is  a  rather  unusual  notation  on  the  first 
page  of  the  minutes  of  this  meeting,  of  this  special  meeting  of 
June  4,  1913;  the  word  "approved"  is  contained  in  the  minutes 
opposite  the  enumeration  of  the  directors  present.     A.  Yes,  sir. 

Q.  And  underneath  appear  to  be  the  autographic  signatures  of 
two  men;  what  are  those  names?  A.  August  Belmont  and  Gar- 
diner M.  Lane. 

Q.  What  is  the  meaning  of  that  entry?  A.  They  asked  to  be 
permitted  to  approve  of  the  minutes,  because  they  couldn't  be 
present  at  the  meeting. 

Q.  You  say  they  asked  to  be  allowed  to  approve  the  minutes? 
A.  Yes,  sir. 


22i  Investigation  of  Public  Service  Commissions 

Q.  How  do  you  know  t'hat ;  did  they  aslc  you  ?  A.  They  asked 
me  to  be  permitted  to  approve  the  minutes.  You  can  put  it  in  the 
nature  of  a  request,  if  you  wish,  tliat  is  praetically  what  it  was. 

Q.  You  mean  you  requested  them  to  approve  the  minutes  ?  A. 
ISTo,  sir. 

Q.  Was  it  suggested  to  you  that  you  get  their  approval  ?  A.  No, 
sir. 

Q.  Tell  me  about  that;  that  is  quite  unusual;  does  it  occur  at 
any  other  point  in  your  minute  book?  A.  Yes,  sir;  in  quite  a 
number  of  instances. 

Q.  Similar  to  this?    A.  jSTot  on  similar  subjects. 

Q.  Explaini  that;  it  strikes  me  as  interesting.  A.  They  simply 
asked  at  a  subsequent  meeting  what  action  was  taken  at  that  meet- 
ing. As  I  recollect  it  now,  the  subject  eame  up  when  the  minutes 
were  read,  and  they  simiply  asked  to  be  permitted  to  approve  those 
minutes,  and  I  brought  them  the  original  minutes  'and  they  ap- 
proved them  in  that  shape. 

Q.  I  turn  to  the  next  meeting,  to  the  minutes  of  the  next  meet- 
ing; at  the  next  regular  meeting  of  the  board,  I  do  not  see  any- 
thing in  the  minutes  to  the  effect  that  the  minutes  of  this  special 
meeting  at  which  the  extra  compensation  was  voted  to  Mr.  S'honts, 
were  even  read.    A.  Let  me  see  the  minutes. 

Q.  Furthermore,  it  does  not  seem  that  Mr.  Lane  was  even 
present  at  the  next  regular  meeting. 

(Mr.  Oolbv  hands  minutes  to  the  witness.) 

A.  You  arc  right;  that  w.as  an  oversight. 

Q.  Can  you  find  any  subsequent  minutes  or  the  minutes  of  any 
subsequent  meeting  in  which  there  is  any  record  of  the  mimutes  of 
this  special  meeting  ever  having  been  read  or  discussed  or  alluded 
to?  A.  These  minutes  were  read  at  the  following  meeting,  and 
these  minutes  should  have  read  "  Minutes  of  the  regular  meeting 
and  of  the  special  meeting  were  read  and  approved."  Through 
some  oversight  the  minutes  of  the  special  m'eeting  were  left  out. 

Ohainnan  Thonijoson. —  That  is  the  time  Mr.  Belmont  and  Mr. 
Lane  came  to  you  and  asked  to  have  their  approval  noted  ? 

Mr.  Fisher. —  T  cannot  say  whether  that  time  or  subsequently. 
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Ohaiiiman  Thompson. —  I  thought  you  said  a  little  while  ago  it 
was  at  the  time  the  minutes  were  read  at  a  subsequent  meeting 
they  asked  to  put  their  names  in  there. 

ilr.  Fisher. —  That  is  what  I  thought. 

■Chairman  Thompson. —  You  said  the  minutes  were  read  at  the 
next  meeting  ? 

Mr.  Fisher. —  Yes,  sir ;  they  were. 

■Chairman  Thompson. —  You  said  at  the  time  the  minutes  were 
read  the  men  came  to  you  and  asked  to  approve  the  previous  min- 
utes. Mr.  Fisher,  was  ]\Ir.  Belmont  present  at  the  subsequent 
meeting  ? 

Chairman  Thompson. Can  you  answer  the  question,  without 

referring  to  the  minutes ;  Mr.  Belmont  was  not  present  at  the  meet- 
ing when  you  say  the  minutes  were  read,  and  neither  was  Mr. 
Lane. 

Mr.  Fisher. —  Probably  they  brought  it  up  at  some  subsequent 
meeting. 

Chairman  Thompson. —  Do  you  want  to  convey  to  the  'Com- 
mittee that  Mr.  Belmont  and  Mr.  Lane  were  overjoyed  when  they 
heard  Mr.  Shouts  had  a  bonus  of  $12i5,0Oi0,  and  they  wanted  to 
put  their  naimes  on  the  books? 

Mr.  Fisher. —  ISTo,  sir.  They  heard  the  minutes  read  and  a^ked 
to  approve  of  the  minutes. 

Chairman  Thompson. —  Weren't  they  asked  to  approve  the 
minutes? 

Mr.  Fisher. — No,  sir. 

Chairman  Thompson. —  If  your  memory  would  only  carry  an 
average  load  we  would  get  along  all  right. 

Mr.  Fisher. —  I  think  it  carries  sufficiently  for  my  purposes. 

Chairman  Thompson. —  I  think  it  peaks  sometimes. 

Mr.  Quackenbush. —  Tliat  remark  is  hardly  warrantable. 
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Ohairman  Thompson. —  I  won't  tate  it  baxjk.  I  think  Mr. 
Fisher  remembers  more  than  he  voices. 

■Chairman  Thompson. —  You  do  not  have  many  meetings  where 
you  vote  a  man  $125,000  extra,  do  you? 

Mr.  Fisher. —  That  meeting  is  not  much  different  than  others. 

Chairman  Thompson. —  If  you  had  a  meeting  every  little  while 
where  you  voted  $125,€0O'  ont  of  the  company  I  would  not  be  sur- 
prised you  did  not  remember  it. 

Mr.  Fisher. —  I  do  not  remember  the  particular  time  they  came 
and  requested  to  approve  the  minutes.     I  do  recollect  the  circum- 
stance they  asked  to  approve  them.,  and  they  were  not  requested, 
to  do  it. 

Q.  I  call  you  attention  to  the  minutes  of  the  subsequent  regular 
meeting  of  the  board,  and  among  the  names  of  the  directors  there 
present  I  do  not  see  the  name  of  Mr.  Lane  mentioned  there  as 
present  at  all.    A.  It  is  not  there. 

Q.  So  Mr.  Lane  was  not  present  at  the  next  regular  meeting  of 
the  board,  nor  in  fact  was  he  present  at  the  special  meeting  at 
which  the  extra  compensation  was  voted?  A.  No,  sir,  and  your 
chairman  stated  Mr.  Belmont  was  not  present,  and  the  minutes 
show  he  was. 

Q.  I  a^k  you  this,  why  was  a  special  meeting  of  the  board  of 
directo'rs  held  in  the  afternoon  of  June  4,  1913,  to  consider  only 
this  question  of  extra  compensation  for  the  company^s  president 
when  there  was  a  regular  meeting  of  the  board  held  on  the  same 
day  only  a  few  hours  previously,  to  wit,  at  11  o'clock,  at  which  it 
appears  that  Mr.  August  Belmont  was  present  ?  A.  As  near  as  I 
can  recollect,  the  Committee  was  not  ready  to  report,  and  if  my 
memory  serves  me  right  Mr.  Berwind  asked  me  to  call  the  special 
meeting  for  the  afternoon. 

Q.  Was  the  money  paid  to  Mr.  Shonts  ?    A.  I  don't  know. 

Q.  Who  is  the  proper  officer  to  ask  that  question  of?  A.  The 
treasurer. 

Mr.  'Colby. —  Will  you  have  the  treasurer  here  so  I  can  examine 

him  at  this  session  on  that  point  ? 

Mr.  Quaokenbush. —  Yes,  sir. 
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Q.  Was  there  any  additional  compensation  ever  voted  to  Mr. 
Stonts  in  oonaection  witli  this  subject?  A.  As  near  as  I  can 
recollect  the  intention  was  to  vote  him  — • 

Q.  Wait  a  minute ;  I  asked  you  a  question,  was  any  additional 
compensation  on  this  subject,  namely,  this  extraordinary  services 
in  connection  with  the  negotiations  of  the  subway  and  elevated  con- 
tracts with  the  city,  was  any  additional  compensation  under  this 
heading  ever  voted  to  Mr.  Sihonts  ?    A.  I  think  there  was  $25,000'. 

Q.  At  what  date  was  that  done?  A.  I  couldn't  tell  you.  The 
minute  books  will  show. 

Q.  Was  it  subsequent  to  this  action  of  1913  ?  A.  I  couldn't  say 
whether  before  or  ^ter. 

Q.  Will  you  look  at  the  succeeding  minute  book ;  I  see  no  other 
entry  opposite  Mr.  Sbonts'  name  in  reference  to  services  in  the 
year  1913  book,  except  the  two  entries  we  have  just  had  reference 
to?  A.  Yes,  sir,  I  will  examine  the  record.  The  last  resolution, 
bottom  of  page  113. 

Mr.  Colby. —  The  witness  produces  the  minute  book  of  the  year 
1914  and  opens  the  same  to  the  minutes  of  a  regular  meeting  of 
the  board  of  the  Interborough  Rapid  Transit  Company  held  on 
April  22,  1914,  and  calls  attention  to  the  following  resolution  ap- 
pearing at  page  113  of  the  1914  minutes:  I  read  verbatim  from 
the  minutes,  and  ask  that  the  following  be  noted  on  the  Commit- 
tee's record :  "  The  chairman  brought  up  the  subject  of  the  report 
and  the  oral  recommendation  of  the  special  committee  that  Mr. 
Theodore  P.  Shonts  be  allowed  $150',000  for  special  services  rend- 
ered in  connection  with  the  subway  and  elevated  contracts,  and  on 
motion,  duly  seconded,  it  was  resolved  that  Mr.  Theodore  P. 
Shonts  be  paid  $26,000'  additional  in  conformance  with  the  oral 
recommendation  of  the  special  committee  appointed  by  the  board 
of  directors  on  May  14,  1913,  to  consider  the  value  of  the  extra- 
ordinary services  rendered  by  Mr.  Shonts  in  connection  with  the 
negotiations  and  securing  for  the  company  the  contracts  for  the 
extension  of  its  subway  system  and  elevated  lines.  Mr.  ^Shonts  did 
not  vote  on  above  resolution." 

Q.  I  ask  you  as  the  secretary  of  the  company  if  the  resolution  I 
have  just  read  from  the  minutes  of  the  regular  meeting  held  on 
April  22,  1914,  was  passed  by  the  board?    A.  It  was. 
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Q.  At  the  meeting  on  that  date  ?    A.  Yes,  sir. 

Q.  There  appear  to  have  been  present  the  following  directors 
at  this  meeting:  "Mr.  Edward  H.  Bacon,  Mr.  August  Belmont, 
Mr.  H.  ]M.  Fisher,  Mr.  Andrew  Friedman,  Edwin  S.  Marston, 
W.  Leon  Peppei-man,  Theodore  P.  Shonts,  F.  De  C.  Sullivan,  Cor- 
nelius Vanderbilt;  Mr.  Belmont  in  the  chair." 

Q.  I  call  your  attention  to  a  discref)ancy  between  the  record  of 
the  meeting  of  May  14,  1913,  and  this  record  that  I  have  just  read. 
It  now  appears  that  the  special  committee  of  the  board  to  recom- 
mend for  the  board's  guidance  on  the  subject  of  an  additional  allow- 
ance to  ilr.  S'honts  recommended  $150,000,  and  the  entry  in  the 
minutes  of  1913  stated  that  the  board  recommended  $12i5,0i00';  I 
am  right,  am  I  not  ?    A.   Yes,  sir. 

Q.  Do  you  mean  to  say  that  your  minutes  of  the  former  meeting 
were  incorrect?  A.  As  I  recollect  the  circumstances,  it  was  con- 
tended by  someone,  and  I  think  it  was  Mr.  Friedman,  that  the 
extra  compensation  voted  at  the  previous  meeting  was  not  sufficient 
and  it  should  be  made  more.     I  think  — 

Q.  Will  you  allow  me  to  interrupt  you  ?     A.   Certainly. 

Q.  You  say  Mr.  Friedman,  the  late  Mr.  Friedman,  brought  the 
subject  up,  as  you  testified  ?    A.  Yes,  sir. 

Q.  When  did  he  do  that  ?    A.  At  the  meeting. 

Q.  At  this  meeting  on  April  22,  1914?  A.  The  second  meet- 
ing, yes,  sir. 

Q.   This  meeting  that  I  am  reading  from  ?    A.   Yes,  sir. 

Q.  What  did  he  say?  A.  As  near  as  I  can  recollect,  he  said 
that  he  thought  he  should  be  voted  a  sum  of  $200,000  or  $225,000. 

Q.  Instead  of  $125;0'0'0  ?  A.  Yes,  sir,  instead  of  $125,000,  and 
following  tie  general  discussion  the  board  decided  to  vote  him 
$25,000  additional. 

Q.  On  Mr.  Friedman's  suggestion  ?    A.  Yes,  sir. 

Q.  Did  Mr.  Friedman  say  the  special  committee  had  had  a 
further  meeting?    A.  He  did  not  make  any  mention  of  that  fact. 

Q.  Mr.  Friedman  was  only  one  of  the  three  members  of  this 
special  committee?    A.  Yes,  sir. 

Q.  The  other  members  were  Mr.  Berwind,  and  Mr.  Vander- 
bilt; did  he  say  he  had  conferred  with  his  colleagues  on  this  special 
committee  ?    A.  I  think  he  did  say  ho  did. 
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Q.  There  was  no  further  report  of  the  committee  as  such  ?  A. 
jSTo,  sir. 

Q.  Mr.  Friedman  was  not  the  chairman  of  this  special  commit- 
tee?   A.  No,  sir. 

Q.  Mr.  Friedman  did  not  make  the  original  rejDort  in  favor  of 
the  $125,000,  did  he  ?    A.     I  don't  think  he  did. 

Chairman  Thompson. —  I  am  sorry  I  criticised  yon  before,  but 
that  is  the  way  I  like  to  have  your  questions  answered.  I  think 
3'ou  mean  to  be  fair,  and  I  do  not  mean  to  be  unduly  harsh  about 
the  thing  at  all,  and  I  know  you  mean  to  tell  ns  all  the  facts 
about  it. 

Mr.  Fisher. — I  do,  certainly. 

j\Ir.  Quackenbush. —  I  am  glad  you  said  that.  Senator.  I  think 
you  have  said  the  handsome  thing.  I  thought  you  were  mistaken 
in  what  you  said  before. 

Q.  Did  Mr.  Friedman  offer  the  resolution  as  to  the  additional 
$25,0i00  compensation  at  the  1914  meeting?  A.  I  think  I  could 
safely  say  he  did  in  that  case. 

Q.  I  notice  another  discrepancy  between  the  resolution  passed 
at  the  1913  meeting  and  this  resolution  at  the  1914  meeting;  there 
is  no  mention  in  the  latter  resolution  of  any  extraordinary  services 
by  Mr.  Shonts.  but  only  of  special  services?  A.  Inasmuch  as  I 
wrote  both  the  resolutions,  I  had  in  mind  I  had  already  stated  that 
in  the  previous  resolution. 

Q.  There  is  also  no  mention  in  the  latter  resolution  of  anything 
except  the  subway  and  elevated  contracts  as  to  services  ?  A.  That 
may  be  'SO.     That  same  reply  would  apply  there. 

Q.  At  the  earlier  meeting  there  was  also  an  allusion  to  extra- 
ordinary services  in  connection  with  the  subway  and  elevated  con- 
tracts, but  also  a  reference  to  his  extraordinary  services  in  connec- 
tion with  the  financing  of  said  contracts  ?  A.  I  endeavored  to 
maike  the  resolution  cover  all  the  points  which  arose  in  the  discus- 
sion at  the  meeting,  at  the  first  and  second  meetings  both,  and 
having  stated  it  at  the  first  resolution  T  did  not  think  it  necessary 
in  the  second. 

Q.  Tn  other  words,  the  discussion  that  preceded  the  passage  of 
the  second   resolution   at  the  latter  meeting  roferrod  only  to  his 
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service  in  the  subway  and  elevated  contracts,  and  your  form  of 
resolution  made  no  further  reference,  is  that  correct  ?  A.  No,  sir, 
I  wouldn't  say  that  was  exactly  correct.  The  first  resolution  cov- 
ered, as  I  stated,  all  the  discussion,  and  the  second  resolution  was 
made  shorter,  simply  intended  to  cover  points  probably  not  covered 
by  the  first,  but  the  two  resolutions  should  be  taken  together  and 
read  as  one. 

Q.  And  the  amount  was  not  so  big  ?  A.  The  amount  should  be 
read  as  one.    If  you  do  that  you  get  the  correct  facts. 

Q.  How  do  you  account  for  what  I  consider  to  be  a  material 
discrepancy,  that  the  report  of  the  special  committee  made  to  this 
special  meeting  of  the  board  held  after  the  committee's  appoint- 
ment for  the  purpose  of  receiving  the  report  which  the  committee 
was  dircted  to  make  to  the  full  board  recommended  only  $12'5,000 
while  here  you  speak  of  the  report  as  being  for  the  payment  of 
$15iO,0'0'0 ;  Mr.  Friedman's  suggestion  could  not  alter  the  fact  the 
committee  had  already  reported  in  favor  of  $l'2i5,00i0i,  could  it? 
A.  ISTo,  sir. 

Q.  And  if  the  committee  had  reported  in  favor  of  paying  Mr. 
Shonts  $125,000  as  an  extra  bonus  or  extra  compensation  they  had 
not  also  reported  in  favor  of  paying  him  $1'50',00'0,  had  they  ?  A. 
in  writing  the  second  resolution,  after  the  second  discussion  I 
gained  the  impression  from  the  discussion  it  was  their  intention 
to  pay  him  $150,000  instead  of  $125,000,  and  I  wrote  the  resolu- 
tion accordingly. 

Q.  Although  the  report  of  the  prior  meeting  was  acted  upon  and 
no  further  report  of  the  committee  had  been  made,  you  recited  in 
the  minutes  of  the  latter  meeting  the  committee  had  in  effect  re- 
ported in  favor  of  $150,000?  A.  Yes,  sir,  that  is  the  impression 
I  had  gained  and  tried  to  convey  by  the  resolution. 

Q.  That  awakens  in  my  mind  a  very  earnest  train  of  thought, 
because  I  should  hate  to  believe  that  your  minutes  were  kept  in 
that  very  temperamental  manner;  in  other  words  the  committee 
made  a  report  to  one  effect  or  didn't,  and  if  the  acts  of  the  special 
committees  of  the  board  or  of  its  officers  are  to  be  recorded,  not  in 
the  form  in  which  those  acts  were  performed,  or  their  recommenda- 
tions made,  but  in  the  form  in  which  your  mind  thought  they 
probably  intended  to  act  or  intended  the  recommendations  to  be 
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made,  it  casts  a  serious  imputation  upon  tihis  minute  book  and 
upon  this  whole  series  of  minutes ;  therefore  I  return'  to  the  ques- 
tion and  ask  you  to  answer  me  in  the  afErmative  or  negative 
whether  this  special  committee  appointed  by  the  board  in  1913 
ever  made  a  report  that  Mr.  Shonts  should  be  allowed  $150;000'? 
A.  The  report  — 

Q.  I  ask  you  to  answer  in  the  affirmative  or  negative  ?  A.  Yes, 
sir,  they  did. 

Q.  When  did  they  make  that  report  ?    A.  At  the  second  meeting. 

Q.  You  mean  in  1913?    A.  1914. 
,     Q.  But  Mr.  Berwind,  the  chairman  of  this  special  committee, 
w.as  not  present  at  the  special  meeting  on  April  22,  1914  ?    A.  That 
may  be  so. 

Q.  I  ask  you  to  look  at  the  record  of  those  present  and  tell  me 
if  Mr.  Berwind,  the  chairman  of  this  special  committee,  was 
present  at  the  1914  meeting?     A.  He  was  not. 

Q.  Do  you  wish  to  qualify  the  answer  you  just  made  to  the 
effect  the  committee  made  a  report?    A.  I  do  not. 

Q.  Who  made  a  report?  A.  I  think  I  have  already  answered 
that  question,  Mr.  Friedman,  the  second  time. 

Q.  You  did  not  say  Mr.  Friedman  made  a  report?  A.  That 
is  what  I  meant,  if  I  didn't  say  it. 

Q.  You  said  there  was  some  inform^al  discussion  and  Mr.  Fried- 
man expressed  his  opinion  Mr.  Shonts  should  have  received  a 
greater  compensation  than  voted  to  him  in  1913?  A.  And  he 
suggested  that  be  put  down  as  a  report  of  the  committee,  I  think. 
I  think  that  committee  had  some  informal  meeting  of  which  no 
record  was  taken. 

Q.  What  basis  have  you  for  that  assertion  ?  A.  Only  I  saw 
them  come  in  and  meet,  and  I  judge  they  met  on  that  subject. 
I  was  not  present, 

Q.  You  don't  know  of  any  formal  or  informal  meeting?  A. 
No,  sir,  not  myself. 

Q.  Mr.  Friedman  said  he  thought  he  should  receive  $20'0,O0O 
or  $225, 000,  and  he  presumably  expressed  his  opinion  at  a  meet- 
ing of  this  committee?    A.  I  presume  so. 

Q.  But  the  committee  apparently  were  not  influenced  by  his 
opinion,  or  at  least  were  not  willing  to  adopt  it  ?    A.I  don't  know. 
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Q.  Wasn't  that  apparent,  from  tlie  fact  they  refused  to  recom- 
mend $2.00,000  or  $225,000  ?  A.  He  might  not  have  made  that 
suggestion  at  that  time. 

Q.  He  said  later  he  had  the  belief  he  should  receive  a  sum  at 
least  as  large  as  $20'0',OOO,  did  he  not?  A.  Yes,  sir,  at  the  second 
meeting. 

,     Q.  Mr.  Friedman,  ]\Jr.  Cornelius  Vanderbilt  and  Mr.  Berwind 
were  members  of  this  special  committee?     A.  Yes,  sir. 

Q.  And  they  recommended  $125,000  to  Mr.  Shonts?  A.  At 
the  first  meeting,  yes,  sir. 

Q.  And  you  know  of  no  subsequent  meetings  held  of  the  com- 
mittee ?    A.  I  don't  know  of  any  meetings  held  by  the  committee. 

Q.  The  chairman  of  the  committee  was  not  present  at  the  sec- 
ond meeting  ?    A.   No,  sir,  he  was  not. 

Q.  And  the  only  member  who  addressed  the  board  on  the  ques- 
tion at  all  that  you  heard  was  the  late  Mr.  Friedman  ?  A.  He 
made  the  suggestion,  according  to  my  recollection. 

Q.  How  long  does  a  special  committee  exist  ?  A.  It  usually 
runs  out  at  the  end  of  the  year,  unless  otherwise  stated  in  the 
minutes. 

Q.  That  is  a  special  standing  committee,  you  mean  ?  A.  Yes, 
sir,  or  — 

Q.  I  mean  this,  'how  long  does  a  special  committee  appointed  at 
a  regular  meeting  of  the  board  to  report  at  a  subsequent  meeting, 
how  long  does  that  committee  exist?  A.  Until  the  purpose  for 
which  they  have  been  appointed  has  been  disposed  of,  unless  sooner 
discharged. 

Q.  So  this  committee  appointed  by  the  board  to  consider  the 
question  of  extra  compensation  and  report,  you  would  assume  ex- 
pired the  moment  its  function  was  performed  and  the  moment  its 
report  was  made  ?    A.   I  would  assume  so,  but  evidently  it  was  not. 

Q.  That  is  the  practice  of  your  company  ?  A.  Yes,  sir,  that  is 
the  practice. 

Q.  Otherwise  you  would  accumulate  a  number  of  superfluous 
and  dead  committees?    A.  That  is  the  practice  of  our  company. 

Q.  It  would  be  hard  if  that  was  not  the  practice  for  you  to 
enumerate  the  special  oommittees  of  your  board  ?  A.  That  is  the 
practice  of  our  company. 
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Q.  What  salary  was  Mr.  Shonts  as  president  receiving  in  1912  ? 
A.   I  don't  know;  I  couldn't  saj. 

Q.  Who  k-nows  that  ?    A.   The  treasurer. 

Q.  I  would  like  to  have  you  st«p  aside  and  allow  the  treasurer 
to  take  the  stand  for  a  f«w  moments  to  make  my  record  complete. 
A.  Yes,  sir. 

Mr.  Quackenbush. —  He  is  not  here  yet,  but  he  can  be  called 
immediately,  if  you  wish.  He  will  be  right  here.  I  have  called 
him. 

Q.  'These  are  indexed  under  extra  services,  are  they  not;  not 
services  but  extra  services?  A.  They  might  be  indexed  several 
ways.     I  do  not  index  them. 

Q.  The  reason  I  ask  you  is  because  I  do  not  see  the  entries  of 
Ai>ril  22,  1914,  referred  to  in  the  index  under  the  subject  of 
services.  A.  I  noticed  that  same  thing,  and  it  was  indexed  under 
the  name  of  !Mr.  Shonts,  you  will  see,  but  not  under  services,  for 
some  reason. 

Q.  So  if  I  w'ere  to  examine  this  book  to  see  what  allowances 
were  made  by  way  of  extra  recompense  to  other  officers,  I  might 
have  to  look  under  the  names  of  different  officers  ?  A.  You  might 
have,  or  under  the  head  of  extra  services,  or  services  for 
honorarium. 

Q.  The  allowance  to  the  president  by  way  of  extra  compensation 
was  not  the  only  aillowance  made  under  that  heading,  was  it? 
A.   It  was  not ;  no,  sir. 

Q.  While  we  are  waiting  for  the  treasurer,  let  me  ask  you  a 
question  or  two;  tell  me  what  other  officers  received  at  any  time 
within  your  recollection  honorarium  or  extra  allowance  for  special 
services  ?  A.  Mr.  Rogers,  whom  you  already  know  of,  and  Mr. 
Gaynor,  the  auditor. 

Q.  What  is  his  full  name?    A.  E.  F.  J.  Gaynor. 

Q.  Do  you  recall  any  others  ?  A.  No,  sir,  T  do  not.  I  think 
those  are  all. 

iChairman  Thompson. —  How  much  did  Gaynor  get? 

Mr.  Fisher. —  Ten  thousand  dollars. 

Ohairnian  Thompson. —  They  forgot  the  secretary,  didn't  they? 

^\v.  Fisher. —  Yes,  sir. 
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Q.  You  have  produced  the  minute  book  for  the  year  1913,  and 
there  appears  under  the  heading  of  services  in  the  index  a  payment 
of  $50,000  to  E.  R.  Rogers  for  extra  services  in  connection  with 
subway  and  elevated  extensions,  and  so  forth  ?    A.  Tes,  sir. 

Q.  Do  you  recall  a  resolution  authorizing  such  payment  was 
authorized  by  a  meeting  of  the  board  held  in  1913  ?  A.  I  am  not 
positive,  without  looking  at  the  minutes. 

Q.  The  index  refers  to  page  214,  and  I  hand  you  the  minute 
book  and  ask  you  to  refer  to  page  2il4.    A.  Yes,  sir. 

Mr.  'Colby. —  I  read  from  the  minutes  of  the  meeting,  of  the 
regular  meeting  of  the  board  held  on  iSeptember  17,  1913,  the 
following  resolution:  "  The  president  stated  that  all  legal  matters 
in  and  about  the  contracts  for  the  construction  and  the  equipment 
of  the  new  subways  and  elevated  lines  'with  the  city  of  ISTew  York 
prior  to  March  19th  had  been  conducted  by  Mr.  Richard  Reid 
Rogers,  counsel  for  the  company ;  that  the  work  was  long  continued 
and  exacting  and  had  been  performed  in  conjunction  with  his 
other  duties  in  a  highly  satisfactory  manner  and  without  the  em- 
ployment of  associate  counsel,  thus  resulting  in  a  large  saving  to 
the  company.  He  laid  before  the  board  the  consideration  of  an 
amount  to  be  allowed  Mr.  Rogers  for  his  extra  services  in  con- 
nection with  said  contracts,  whereupon,  upon  motion  duly  made 
and  seconded,  it  was  resolved,  that  the  sum  of  $50',0'0i0'  be  paid 
Mr.  Rogers  for  his  services  in  connection  with  the  contract  for  the 
construction  and  equipment  of  the  new  subways  and  elevated  lines, 
the  same  to  be  charged  to  the  proper  construction  ^account." 

Q.  Was  that  resolution  as  recit«d  in  the  minutes  passed?  A. 
Yes,  sir. 

Q.  You  were  present  as  secretary?    A.  Yes,  sir. 

Q.  You  drew  the  entries?    A.  Yes,  sir. 

Q.  I  have  read  it  correctly  ?    A.  Yes,  sir. 

Chairman  Thompson. —  Did  you  have  an  improper  construction 
account  ? 

Mr.  Fisher. —  'No,  sir,  but  we  have  a  number  of  construction 
accounts.  In  charging  to  the  proper  account  it  vrould  be  charged 
to  the  proper  construction  account. 

Q.  How  many  construction  accounts  have  you?  A.  I  do  not 
know.     You  will  have  to  call  the  auditor  for  that. 
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Q.  How  do  you  know  you  have  a  noimber?  A.  I  imagine  so, 
because  we  have  a  number  of  pieces  of  "work. 

Q.  Each  piece  of  work  has  a  construction  account?  A.  I  im- 
agine that  is  the  way  he  keeps  his  books.    I  couldn't  tell  you. 

Q.  Do  you  mean  one  for  the  excavation  ?  A.  No,  sir,  one  for 
elevated  improvements  and  one  for  subway  construction,  and  proba- 
bly one  for  equipment,  and  that  wouldn't  be  construction. 

Q.  Under  what  heading  would  you  think  extra  legal  services 
most  easily  fell,  subway  construction,  elevated  or  equipment?  A. 
Probably  one  or  both.  I  left  that  to  his  discretion,  as  you  see  by 
the  minutes.     He  knew  more  about  it  than  I  did. 

Q.  Do  you  know  whether  these  amounts  were  actually  paid  or 
not?     A.  No,  sir,  I  don't. 

Q.  Where  does  the  Gaynor  allowance  appear?  A.  I  think  in 
the  1912  minutes. 

Q.  You  do  not  know  to  what  account  the  allowances  to  the  presi- 
dent of  the  company  were  charged  ?  A.  No,  sir,  you  will  have  to 
ask  the  auditor. 

Q.  Probably  some  construction  account?  A.  I  could  not  tell 
you  and  I  wouldn't  want  to  hazard  a  guess. 

Chairman  Thompson. — All  witnesses  may  be  excused  until  2  :30' 
o'clock,  and  the  witnesses  subpoenaed  for  2  o'clock  are  directed  to 
appear  at  2:30. 

John   H.    Ca:wpbell,   being  first   duly  sworn,   testified   as 
follows : 

Exaimined  by  Mr.  Colby : 

Q-  Mr.  Campbell,  where  do  you  reside?  A.  118  East  Seventy- 
eighth  street,  New  York  city. 

Q.  You  have  stated  your  full  name  to  the  stenographer?  A. 
Yes,  sir. 

Q.  Are  you  the  treasurer  of  the  Interborough  Rapid  Transit 
Company  ?    A.  Yes,  sir. 

Q.  And  of  any  other  companies  engaged  in  the  transportation 
field  in  New  York  ?    A.  Yes,  sir. 

Q.  Which  other  companies?  A.  Interborough  Consolidated, 
New  York  Railways,  New  York  &  Queens  C'ompany,  Thirty- 
fourth  Street,  Central  Crosstown,  14/5th  Street,  and  two  or  three 
others. 
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Q.  As  treasurer  of  the  In terbo rough.,  you  are  the  disbursing 
officer,  at  least  you  know  of  the  actual  disbursements  made  by  the 
company  ?     A.  Yes,  sir. 

Q.  You  are  in  immediate  charge  of  its  bank  accounts  and  of  its 
funds  ?    A.  Yes,  sir. 

Q.  Testimony  has  been  given  this  morning  by  the  secretary  of 
the  company  of  certain  resolutions  passed  at  the  meetings  of  the 
board  of  directors  held  in  1913  and  1914  awarding  the  president 
of  the  company  in  recognition  of  extraordinary  services  in  con-  • 
nection  with  the  subway  and  elevated  contracts  additional  com- 
pensation ?    A.  Yes,  sir. 

Q.  In  one  instance  the  sum  of  $125y0'0'0'  was  voted  to  him  ? 
A.  Yes,  sir. 

Q.  And  a  little  later,  there  being  a  feeling  that  that  sum  was 
insufficient,  an  addition  was  made  to  it  of  $25,'0O0  and  a  special 
resolution  passed  ?    A.  Yes,  sir. 

Q.  Will  you  tell  me  if  the  amounts  I  have  mentioned  were 
actually  paid  to  Mr.  Shouts?  A.  I  have  sent  for  the  vouchers. 
They  are  up  in  the  voucher  room,  and  I  expect  to  have  them  doAvn 
ill  a  few  minutes. 

Q.  Do  your  records  of  disbursements  show  the  moneys  were  sent 
to  him  ?    A.  Yes,  sir. 

Q.  In  all  $150,0'00  ?  A.  I  am  not  positive  about  the  $150',0i00'. 
I  have  so  much  to  take  care  of  I  do  not  want  to  swear  positively 
until  I  see  the  vouchers. 

Q.  You  have  your  double  record  ?  A.  Yes,  sir,  I  have  a  cash 
book. 

Q.  And  what  you  refer  to  as  a  \-oucher  is  a  sort  of  confinnatory 
bit  of  evidence  showing  the  receipt  ?  A.  No,  sir,  it  is  the  finality. 
It  shows  the  receipt  and  what  appropriated  for,  and  if  directed  by 
a  resolution,  the  resolution  is  attached.  The  cash  book  shows  I 
charged  it  and  the  vouchers  show  who  got  it. 

'Chairman  Thompson. —  You  always  paid  out  everything 
charged  ? 

Mr.  Campbell. — Absolutely  everji:hing. 

Q.  Your  own  books  of  expenditures  show  that  you  remitted  or 
paid  to  Mr.  Shouts  in  obedience  to  a  resolution  $125, OOO'  upon  one 
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occasion  and  kter  $25,000  ?  A.  That  is  my  reooHection,  but  I 
would  have  to  bring  the  cash  books  down  and  show  you. 

Q.  What  was  Mr.  Shonts'  salary  in  1912?    A.  $75,000  in  1912. 

Q.  What  was  his  salary  in  1913?  A.  $100,000;  I  think  the 
change  oame  in  August,  1912. 

Q.  His  salary  since  then  has  been  at  the  rate  of  $100,000'?  A. 
Yes,  sir.  This  is  a  voucher  connected  with  another,  and  Mr. 
Quackenbush  asked  me  to  take  it  down,  in  reference  to  Mr. 
Rog'ers. 

Q.  Are  you  ready  to  testify  as  to  the  $50,000'  to  Mr.  Rogers? 
A.  Yes,  sir. 

Chairman  Thomi>son. —  We  will  by  unanimous  consent  take  a 
recess  until  2  :30. 

Mr.  'Colby. —  I  ask  to  have  these  books  left  liere  for  examination 
during  the  recess,  and  a  representative  of  the  Interborough  can 
remain  with  them  if  desired. 

ilr.  Quackenbush. —  It  seems  to  me  there  is  a  question  of  pro- 
priety for  the  Legislature  of  tliis  -State  to  consider,  as  to  whether 
j\lr.  Colby  or  any  of  the  accountau'ts  are  to  have  access  to  our 
books  to  go  through  them  generaUy.  We  have  nothing  to  conceal 
from  this  Committee  and  anything,  as  I  have  said,  will  be  pro- 
duced by  our  officers  so  far  as  I  have  any  control  over  them,  but 
I  do  protest  against  Mr.  Dawson  having  the  right  to  roam  at 
pleasure  through  -our  books. 

Mr.  Colby. —  Mr.  Dawson  was  associated  with  Mr.  Justice 
Hughes  throug^hout  the  insurance  inquiry,  and  Mr.  Dawson  knows 
perfectly  well  what  he  wants,  and  the  limits  of  his  instructions 
and  my  requests,  and  I  distinctly  repudiate  the  intimation  here 
that  there  is  any  interest  actuating  Mr.  Dawson's  request  for  access 
to  those  books  except  to  develop  just  such  data  as  produced  this 
morning  and  were  produced  by  Mr.  Dawson  as  the  result  of  a  very 
few  moments'  survey. 

Mr.  Quackenbush. —  Mr.  D-awson  came  and  said  he  wanted  the 
information  about  salaries,  and  I  told  the  secretary  to  get  them 
and  he  got  them,  and  there  wasn't  any  inquisitorial  work  of  Mr. 
Dawson  needed,  -and  I  do  not  want  him  examining  them  generally, 
or  Mr.  Colby  either,  and  let  u.s  get  this  understood. 
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Oliairman  Thompson. —  Of  course  I  know  you  would  be  glad 
to  have  me  go  through  the  books,  but  so  many  things  people  are 
evidently  glad  to  have  me  do,  and  the  limitations  of  humanity  are 
such  I  cannot  do  them  all.  I  do  not  want  Mr.  Dawson  roaming 
through  your  books  generally,  but  that  is  the  same  attitude  that 
has  been  taken  by  the  secretary  of  the  Public  Service  Comimission 
time  and  time  again.  If  we  could  ask  specifically  for  certain 
information  we  always  got  it,  but  we  got  nothing  more,  and  an 
investigating  committee,  if  it  knew  what  the  information  was 
exactly  would  not  have  any  office  to  perform.  We  have  got  to 
investigate  into  these  particular  subjects.  I  want  Mr.  Dawson  to 
have  the  opportunity,  or  some  one  that  I  have  confidence  in,  and 
I  have  in  him,  and  I  think  you  have,  to  find  out  by  actual  original 
inspection  from  us  what  bonuses  there  are,  and  not  putting  us  in 
a  position  of  saying  to  the  secretary  whatever  you  throw  open  that 
is  all  we  can  see. 

Mr.  Quackenbush. —  I  get  your  point  exax3tly.  I  do  not  question 
your  right  at  any  time.    I  am  talking  about  propriety. 

Ohairman  Thompson. —  I  guarantee  there  won't  be  any  informa- 
tion taken  except  upon  a  subject  proper  to  our  inquiry,  and  it  will 
nlot  be  done,  and  whenever  and  wherever  the  books  are  looked  into 
by  Mr.  Dawson  you  should  have  a  representative  of  your  company 
present  and  any  time  that  representative  thinks  Mr.  Dawson  is 
looking  for  something  outside  of  this  inquiry,  close  the  books  and 
come  back  to  this  Committee  with  it  and  we  will  take  it  up. 

Mr.  Quackenbush. —  That  is  satisfactory. 

'Chairman  Thompson. —  We  will  now  take  a  recess  until  2 :30' 
o'clock  p.  M. 

Whereupon,  at  1:15  o'clock  p.  m.,  a  recess  was  taken  until  2:30 
o'clock  p.  K. 


AFTERNOON  SESSION. 

The  Committee  was  called  to  order  by  Chairman  Thompson  at 
3 :20  p.  M. 

Mr.  'Colby. —  Is  Mr.  Nelson  here  ? 

(No  response.) 
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Mr.  Oalby. —  Is  Mr.  Mason  of  the  Gillespie  Company  here  ? 

'Senator  Thompson. —  Is  there  any  one  here  representing  the 
company  ? 

(No  response.) 

Mr.  Colby. —  Mr.  Campbell,  will  you  take  t!he  stand  ? 

John  H.  Campbell,  recalled. 

iChairm-an  Thompson. —  I  want  to  make  this  statement  on  the 
record.  Mr.  Gillespie  —  a  subpoena  was  issued  for  him.  Mr. 
Gillespie^  it  appears,  left  town  within  a  few  days.  Mr.  Mason,  the 
clerk  or  secretary,  or  somebody,  was  subpoenaed  at  2  o'clock. 
He  had  an  attorney  here  to  represent  him,  saying  that  some  lawyer 
they  wanted  to  consult  had  left  town,  and  they  wanted  until 
Monday.  We  declined  to  give  until  Monday,  so  then  since  recess 
they  said  that  we  could  have  access  to  the  books.  It  then  turned 
out  that  they  had  given  us  access  to  a  part  of  the  books  and  not 
all  of  the  books.  We  are  now  waiting  to  see  whether  they  will 
arrange  it  to  have  access  to  all  the  books.  That  is  all  there  is  in 
the  Gillespie  matter.  The  attorney  is  Mr.  Gurath.  I  didn't  Imow 
his  name.     So  that's  why  I  didn't  mention  it. 

By  Mr. 'Colby: 

Q.  Have  you  been  supplied  with  the  vouchers  you  wanted  this 
morning?    A.  Yes,  I  have  them. 

Q.  Will  you  let  me  have  them  ?  Thank  you.  A.  I  .am  sorry  I 
kept  you  waiting  a  little  while.     I  was  waiting  for  those  vouchers. 

'Chairman  Thompson. —  Don't  worry  about  that. 

Mr.  Campbell. —  I  ain't  worrying,  but  I  only  want  to  evade  the 
impression  that  I  was  not  trying  to  hurry ;  that  is  all. 

Chairman  Thompson. —  Well,  don't  woi-ry  about  that.  If  every- 
body else  would  be  as  nice  'as  you  are,  I  would  recommend  that 
all  these  people  hire  Mr.  Quackenbush  for  a  lawyer. 

Mr.  Campbell. —  That  is  very  good.  I  think  he  is  deserving. 
Perhaps  he  will  get  an  increase  in  salary. 

Chairman  Thompson. —  I  am  going  to  look  into  that. 
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Mr.  Oamp'bell'  (to  Mr.  Quackenbush). —  He  says  he  is  going 
to  recommend  it.     I  expect  Avitness  fees  for  this. 

ilr.  Ck>lby. —  I  hope  you  don't  meditate  creating  increased  sala- 
ries faster  than  I  can  make  a  record  of  them. 

Mr.  Campbell. —  That  I  don't  premeditate  what  ? 

Mr.  Colby. —  I  hope  Mr.  Hedley  is  not  premeditating  an  in- 
crease of  salaries  faster  than  I  can  make  a  record  of  them. 

Mr.  Campbell. —  He  is  entitled  to  more,  if  he  can  get  it.  He 
is  worth  it. 

Mr.  Colby. —  That  seems  to  be  the  impression  of  all  the  officers 
and  employees  of  the  Interborough,  that  they  are  sadly  underpaid, 
and  are  entitled  to  a  great  deal'  more  than  they  are  receiving. 

Mr.  Camjibell. —  Well,  you  look  them  over  and  see. 

Assemblyman  Burr. —  The  greatest  lot  of  boosters  I  ever 
heard  of. 

'Chairman  Thompson. —  The  in^'estigation  will  now  take  another 
angle.    Proceed,  Mr.  'Colby. 

Mr.  Colby. —  Mr.  Campbell,  the  treasurer,  produces,  Mr.  'Chair- 
man, canceled  check  of  the  Interborough  Bapid  Transit  Company, 
dated  June  5,  1913,  for  $125,000,  to  the  order  of  T.  P.  Shonts, 
signed  by  J.  H.  Campbell,  treasurer,  and  countersigned  by  W. 
Leon  Peppemian,  assistant  to  the  presideait,  the  check  being  drawn 
upon  the  Guaranty  Trust  Company  of  Xew  York,  numbered  040i6, 
bearing  apparently  the  endorsement  of  T.  P.  S'honts,  and  no  other 
endorsement,  and  not  indicating  — 

Ohairman  Thompson. — All  it  needed,  wasn't  it? 

Mr.  Colby. —  not  indicating  tlirough  what  collecting  bank  or 
otherwise  it  had  been  paid.  It  apparently  could  have  been  paid 
only  by  presentation  to  the  Guaranty  'Trust  Comany  of  ISTew  York, 
and  the  payment  by  the  Trust  Company  of  cash  to  the  payee. 

Mr.  Cam])bell. —  I  think  the  number  on  there,  through  the  pet- 
foration,  shows  the  Guaranty  Trust  Company's  number,  don't  it  ? 
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By  Mf. 'Colby: 

Q.  I  will  ask  Mr.  Campbell.  How  was  that  check  collected? 
A.  How  was  that  check  collected  ? 

Q.  Yes.  A.  The  voucher  shows  it  was  sent  to  Shonts,  and  he 
signed  a  voucher  for  it. 

Q.  How  was  the  check  itself  put  through  ?  A.  (Witness  look- 
ifng  at  perforation  on  check.)  ''Paid  6-5-13  " — I  think  that  was 
probably  presented  to  the  bank.  There  is  no  clearing  house  stamp 
on  it.    That  is  probably  the  — 

Chairman  Thompson. —  "  E  ",  it  says. 

Assemblyman  Burr. —  Paid  June  6,  1915. 

Chairman  Thompson. — '13. 

Assemblyman  Burr. —  1913. 

Mr.  Colby. —  I  wi'U  ask  that  a  copy  of  this  check  be  taken  as  a 
part  of  the  record. 

Chairman  Thompson. —  Very  well. 

Copy  of  original  check  was  supplied  by  Mr.  Quackenbush,  on  a 
regular  check  form.    Copy  of  check  follows : 

"  $125,000.00  No.  0406. 

IXTERBOBOUGH  RAPID  TRANSIT  CO. 

New  York,  June  5,  1913. 

Pay  to  T.  P.  Shonts OR  ORDER 

One  Hundred  &  Twentj  Five  Thousand  and  0/100' Dollars 

(Signed)         J.  H.  CAMPBELL, 

Treasurer. 
CountersigTied : 

(■Signed)         W.  LEON  PEPPERMAN, 

Assistant  to  President. 

To 

GUARANTY  TRUST  COMPANY  OF  NEW  YORK, 
NEW  YORK  CITY." 

(On  the  back  of  the  check) :    "  T.  P.  Shonts." 
(Perforation  as  follows) :    "  Paid  x6-5  13  E." 
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Mr.  Colby. —  Mr.  Campbell  presents  me,  in  connection  with  tbe 
check  just  described,  one  of  the  Interborough  Rapid  Trajisit  Com- 
pany's vouchers.  It  is  voucher  No.  116,894,  dated  June  5,  1913, 
the  date  of  the  check.  It  is  endorsed  —  I  mean,  it  is  entitled,  "  To 
T.  P.  Shonts  ",  and  under  the  heading  of  "  distribution  "  I  find 
these  endorsements  upon  the  voucher  —  under  "  distribution  " : 
"  Other  suspense  ",  and  second,  "  proposed  subway  routes."  The 
contents  of  the  voucher  are  as  f ollo^vs : 

INTEEBOEOUGH  EAPID  TEANSIT  COMPANY. 

To  T.  P.  Shonts  Dr. 

1913 

June  5,     For  services  rendered.    In  accordance  with 
Eesolution  of  the  Board  of  Directors  dated  June 

,     4th,    1913,  certified  copy  of  which  is  hereto   at- 
tached   $125,000  00 


Examined  amd  found  correct, 

(Sgd)      E.  F.  J.  Gaynor,"—  is  that? 

Mr.  Campbell. —  Thait  is  the  auditor,  yes. 

Mr.  C^lby. —  "  E.  F.  J.  Gaynor,  Auditor."  There  is  a  further 
notation.  "Approved  for  Payment,  (Sgd)  W.  Leon  Pepperman, 
Assistant  to  President." 

There  follows  a  receipt  for  this  sum  of  money  reading  —  it  is 
a  part  of  the  voucher,  and  reads  as  follows : 

"NEW  YORK,  June  5th,  1913. 
Received  from  the  INTERBOROUGH   EAPID   TEANSIT 
CO.  One  Himdred  Twenty-five  Thousand  and  00/100  Dollars,  for 
payment  in  full  of  the  above  account." 

This  receipt  is  signed  "  T.  P.  Shonts." 

Annexed  to  the  voucher  is  a  certificate  by  Mr.  H.  M.  Fisher, 
the  secretary  of  the  Interborough  Rapid  Transit  Company,  in  the 
usual  form  of  the  resolutions  —  or,  I  should  say,  singular,  the  reso- 
lution adopted  by  the  board  of  directors  on  June  4,  1913,  upon 
the  coming  in  of  the  report  of  the  "  special  committee  appointed 
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bj  the  board  of  directors  on  May  14,  1913,  to  consider  " —  I  am 
still  reading  —  "  the  extra  services  rendered  by  the  president." 

I  think  this  should  go  into  the  records  of  the  Committee. 

The  certificate  referred  to  is  as  follows : 

"  INTERBOEOUGH  RAPID  TRANSIT  COMPANY. 
"  Transcript  from  Minutes  of  Special 
Meeting  of  the  BOARD  OF  DIRECTORS  held  on  Wednesday, 
June  4th,  1913,  at  2:30  o'clock  p.  m. 
"  '  The  Chairman  submitted  a  report  of  the  special  committee 
appointed  by  the  Board  of  Directors  on  May  14th,  1913,  to  con- 
sider the  extra  services  rendered  by  the  President,  dated  June  4th, 
1913,  and  after  discussion  it  was  decided  that; 

"  Whereas,  Theodore  P.  Shonts,  in  negotiating  and  securing 
for  the  Company  the  contract  for  the  extension  of  its  subway  sys- 
tem recentily  made  with  the  City  of  New  York,  and  in  connection 
with  arranging  for  the  financing  of  such  contract,  has  rendered 
services  of  an  extraordinary  character  and  of  great  value  to  the 
Company,  and  im  the  judgment  of  the  Board  such  services,  in  the 
interests  of  efficient  administration,  should  be  properly  recognized 
by  an  increase  in  salary  or  otherwise ;  whereupon,  it  was 
"  On  Motion,  duly  seconded, 

"  Resolved  :  That  in  recognition  of  and  in  compensation  for  the 
extraordinary  and  efficient  services  rendered  by  Theodore  P. 
Shonts  as  aforesaid,  he  be  paid  the  sum  of  One  Hundred  and 
Twenty-five  Thousand  Dollars  ($125,000-).' 

"  I  hereby  certify  that  the  above  is  a  true  copy  of  resolu- 
tion from  minutes  of  Special  Meeting  of  the  BOARD 
(Seal)        OF     DIRECTORS     of     the     INTERBOROUGH 
RAPID  TRANSIT  COMPANY,  held  on  Wednes- 
day, June  4th,  1913,  at  2:30  o'clock  p.  m. 

(Signed)        H.  M.  FISHER, 
Secretary." 

Mr.  Colby. —  Mr.  Campbell,  the  company's  treasurer,  produces 
a  further  voucher,  for  $25,000,  and  also  check  of  the  company  for 
$25,0'0'0',  to  the  order  of  Theodore  P.  Shonts  — 

Ohairman  Thompson. —  Now  — ■ 
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Mr.  Colby. —  which  is  referred  to  in  the  voucher. 

Chairman  Thompson. —  In  reference  to  allowing  the  stenogra- 
pher to  copy  these  in  the  record  amd  get  the  originals  back,  what 
about  —  shall  we  trust  the  stenogTapher  to  take  these  ?  I  am  per- 
fectly satisfied  to  trust  her  with  them. 

ifr.  Campbell. — ■  I  want  a  receipt. 

Mr.  Quackenbush. —  I  will  have  a  copy  of  them  made  for  you 
on  the  forms,  in  the  official  way. 

Chairman  Thompson. —  She  will  have  to  certify  as  to  the  min- 
utes.   He  wants  it  copied,  and  wants  to  get  the  original  back. 

Mr.  Campbell. —  Give  -me  a  receipt. 

Mr.  Quackenbush. — All  right;  if  that  is  satisfactory.  I  thought 
we  could  make  copies  on  these  blanks,  and  things  of  that  sort. 

Chairman  Thompson. — All  right.  That  would  be  the  better 
way,  I  think. 

Mr.  Colby. —  Yes,  and  then  compare  them. 

Mr.  Campbell. —  You  will  make  a  copy '''. 

Mr.  Quackenbush. —  Yes. 

Mr.  Colby. — And  compare  them.  You  produce  the  originals 
where  the}'  can  be  produced. 

Chairman  Thompson. —  Before  we  adjourn  this  afternoon  ? 

Mr.  Campbell. —  Sure. 

]\f r.  Quackenbush. —  Yes. 

Mr.  Campbell  (to  Mr.  Quackenbush). —  'Send  your  boy. 

Mr.  Colby. —  The  second  check  produced  by  the  treasurer,  Mr. 
Campbell,  is  as  follows:  It  is  dated  April  22,  1914.  It  is  drawn 
on  the  National  Bank  of  Commerce  in  New  York.  No.  16,862.  It 
roads  as  follows: 
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"  ISTew  York,  Apr.  22,  1914. 

PAY  Theodore  P.  Shouts OR  OEDER 

Twenty  five  thousand  OO/IO'O- DOLLARS 

Signed  "  J.  LI.  Campbell,  Treasurer."  Countersigned  "  W. 
Leon  Pepperman,  Assistant  to  President." 

It  is  endorsed :  "  Pay  to  Fanners  Loan  &  Trust  Company  for 
de^wsit  to  credit  of  Theodore  P.  Shouts." 

It  contains  the  routine  banking  endorsements  incident  to  the 
collection  of  the  check,  as  follows: 

JMr.  Campbell. —  Yes. 

Mr.  Colby. — "  Pay  the  Xational  City  Bank  of  N"e\v  York  or 
order,  the  Farmers'  Loan  &  Trust  'Company,  Augustus  V.  Healy, 
vice-president  and  secretary." 

Then  the  same  obscure  endorsement,  "  Received  payment 
through  the  ISTew  York  Clearing  House/'  and  the  guarantee  of 
prior  endorsements  by  the  National  City  Bank  of  New  York. 

]\Ir.  'Campbell. —  Yes. 

j\Ir.  'Colby. — Accompanying  this  check,  Mr.  Campbell,  the  treas- 
urer of  the  company,  haiids  me  the  coinjpany''s  voucher  ~N<i.  127,001. 
It  reads,  "April  22,  1914.  For  special  services  rendered  in  con- 
nection with  the  negotiations  aoid  securing  for  the  Company  of  the 
contracts  for  the  extension  of  its  subway  system  and  elevated  lines, 
in  accordance  with  resolution  of  the  Board  of  Directors  of  April 
22,  1914,  $25,000." 

Appended  to  the  voucher,  and  constituting  a  part  of  it,  is  a 
receipt  under  date  of  April  27,  acknowledgiing  by  T.  P.  'Shonts  of 
the  .payment  of  $25,0i00  "  in  full  of  the  above  account." 

The  voucher  bears  the  endorsements  of  itr.  E.  J.  F. 

Mr.  Campbell.—  E.  F.  J. 

Mr.  Colby. — E.  F.  J.  Graynor,  auditor,  certifies  the  vouoher  is 
examined  and  found  correct.  A'ud  it  is  approved  for  payment  by 
W.  Leon  Pepperman. 

And  there  is  annexed  to  the  voucher  the  certified  transcripts  of 
the  minutes  of  the  regular  meeting  of  the  board  held  on  April  22, 
1914,  the  check  and  voucher  being  both  dated  on  the  date  on  which 
the  meeting  of  the  board  was  held  and  the  payment  autliorized. 
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It  sets  forth  the  resolution,  which  we  have  already  read  into  the 
minutes  at  the  morning  'session. 

iThere  is  also  annexed  to  the  voucher  a  letter  from  j\lr.  II.  M. 
Fisher,  the  secretary,  to  Mr.  E.  F.  J.  Gaynor,  auditor,  in  which 
Mr.  Fisher  says,  under  date  of  April  22,  1914,  "  Enclosed  I  send 
you  certified  copy  of  resolution  adopted  at  to-day's  meeting  of  the 
Board  of  Directors  of  this  Company  with  respect  to  special  com- 
pensation for  Mr.  Theo.  P.  Shonts,  President,  in  connection  with 
the  recent  contracts  for  subway  and  elevated  extensions.  Please 
make  voucher  in  favor  of  Mr.  Shonts  for  the  amount  stated  in  the 
resolution,  and  oblige.  Yours  very  truly, 

(Signed)  II.   M.    FISHER. 

'Secretary." 

Also  attached  to  the  voucher  is  a  page  entitled  "  Distribution." 
Under  the  word  "  Distribution  "  are  the  following  words:  "  Other 
suspense.     Proposed  subway  routes." 

By  Mr.  Colby: 

Q.  Have  you  also,  Mr.  Campbell,  the  voucher  relating  to  the 
extra  payment  of  $50,000  to  Richard  Reid  Rogers  ?  A.  That  is 
it,  there.     Isn't  it  there? 

Chairman  Thompson. —  What  rjoes  that  mean,  that  "  distribu- 
tion "  ?    What  does  that  mean  ? 

Mr.  Campbell. —  An  account  in  the  auditor's  office.  That  you 
will  have  to  get  him  for  that.  I  have  nothing  to  do  with  that, 
about  the  naming  of  an  account  in  his  office. 

Chairman  Tliompson. —  Is  that  the  account  to  which  this  was 
charged  ? 

Mr.  Campbell. —  No,  the  distribution  —  he  first  says  "  Dis- 
tribution ?  " 

Chairman  Thompson. —  Yes. 

Mr.  Campbell. —  That  is  the  name  by  which  the  different  ac- 
counts would  be  charged  under,  I  presume.  Under  that  is  "  other 
suspense,"  or  something,  isn't  it? 

Chairman  Thompson. —  Yes. 

Mr.  Campbell. —  That  is  the  title  of  the  account,  probably,  it 
was  charged  against. 
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Chairman  Thonipson. —  That  is  what  that  is  for  ? 

Mr.  Campbell.: —  "  Distribution  "  is  on  all  our  vouchers. 

Chairman  Thompson. —  I  see  it  is  printed  on  there. 

Mr.  Campbell. —  For  instance,  if  something  is  purchased  that 
ought  to  be  paid  for  out  of  different  accounts  — 

Chairman  Thompson. —  When  it  says  "  distribution  "  printed 
in  red,  and  "  other  suspense." 

Mr.  Campbell. —  That  would  be  the  title  of  the  account. 

Chairman  Thompson. —  In  a  rubber  stamp,  then  "  proposed 
subway  routes,"  that  means  this  was  charged  in  the  account,  un- 
der the  account  of  "  Proposed  Subway  Routes?  " 

Mr.  Campbell. —  That  I  don't  know.  You  will  have  to  get  the 
auditor. 

Senator  Lawson. —  Mr.  Campbell,  what  do  you  understand  by 
suspense  accounts  ? 

Mr.  Campbell. —  That,  I  don't  know  what  he  means,  other  than 
he  has  an  account  in  his  ledger  for  suspense  account. 

Senator  Lawson. —  What  do  you  understand  is  commonly  un- 
derstood by  suspense  accounts  in  ISTew  York  business  houses? 

Mr.  Campbell. —  What  do  I  understand. 

Senator  Lawson. —  Yes. 

Mr.  Campbell. —  That  I  don't  know.  Different  houses  might 
have  different  titles  for  that  —  suspense  account,  or  whatever  they 
might  be. 

Senator  Lawson  —  There  are  trade  customs  — 

Mr.  Campbell.— What? 

Senator  Lawson. —  I  say  they  apply  these  different  appellations 
to  different  — 

Mr.  Campell. —  That  might  be. 

Senator  Lawson. —  Has  it  ever  come  to  your  attention  that  the 
suspense  account  is  termed  promotion  account? 
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Mr.  Campbell. —  No,  never  has.  I  have  never  had  any  dealings 
with  any  promoters. 

Senator  Lawson. —  That  is  all. 

Mr.  Colby. —  I  offer  this  check,  and  the  voucher  accompanying 
it,  as  a  part  of  the  Committee's  record,  and  ask  that  it  be  set  forth 
in  full  on  the  Committee's  record. 

Chairman  Thompson. —  Yes.  I  will  ask  ilr.  Quackenbush  to 
get  this  copied. 

Mr.  Quackenbush. —  All  right. 
(The  check  referred  to  is  as  follows) : 
"  $25,000.00  Xo.  16882. 

INTERBOROUGH  RAPID  TRANSIT  CO. 

New  Yoek,  Apr.  22,  1914. 

PAY  Theodore  P.  Shonts or  order 

Twenty-five  Thousand  00/100 DOLLARS 

TO  THE  NATIONAL  BANK  OF  COMMERCE 
1-23     In  New  York.  (Signed)     J.  H.  Campbell. 

Treasurer. 
Countersigned 

(Signed)     W.  Leon  Pepperman, 
Assistant  to  President." 

(Endorsements  on  back  of  check  as  follows) : 

"  Pay  THE  NATIONAL  CITY  BANK 

of  New  York,  or  order 

THE  FARMERS  LOAN  &  TRUST  COMPANY 

Augustus  V.  Healy, 

Vic^Pres.  &  Secy." 
"  Received  Payment  through  the 
New  York  Clearing  House 
APR  23  1914 
Prior  Endorsements  Guaranteed 
THE  NATIONAL  CITY  BANK  OF  NEW  YORK 

Kavanagh,  Cashier." 
Perforation 
Paid 
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"  Pay  to  FARMERS  LOAN  AND  TRUST  COMPANY  FOR 
DETROIT, 

To  Credit  of 

(Signed)      Theodore  P.  Shonts. 

(Perforation  on  check  as  follows) :    "  Not  over  twenty-five  thous. 
$25000." 

(The  voucher  referred  to  is  as  follows)  : 

"  INTERBOROUGH  RAPID  TRANSIT  COMPANY 
Voucher  No.  127001 


To  Theodore  P.  Shonts, 

Address  No.  165  Broadway,  New  York  City. 

Month  April  1914  Paid  Apr    22,  1914. 

1914 
April     22.   For  special  services  rendered  in  con- 
nection   with    the    negotiations    and 
securing  for  the  Company  of  the  con- 
tracts for  the  extension  of  its  sub- 
way system  and  elevated  lines,   in 
accordance    with    resolution    of    the 
Boardof  Directors  of  April  22,  1914  $25,000  00." 
"  PAID 
APR.    27,    1914 
INTERBOROrCH 
RAPID    TRANSIT    CO. 

(Sgd.)     H.  T.  B. 
Examined  and  Found  Correct  ($25,000.00). 

(Sgd.)      E.  F.  J.  Gaynor,  Auditor. 
Approved  for  Payment 

(Sgd.)  W.  Leon  Peppei-man, 
Ass't  to  President. 

New  York,  Apr.  27,  1914. 
Received  from  the  INTERBOROUGH  RAPID  TRANSIT  CO. 

Twenty-five  thousand  and  00/100 Dollars 

for  payment  in  full  of  the  above  account. 

(Sgd.)      T.  P.  Shonts." 
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(On  the  reverse  of  the  sheet  appears  the  following) : 
"  Distribution 
Other  Suspense 
Proposed  Subway  Eoutes." 

(Letter  accompanying  voucher  is  as  follows) : 

"  n^TEKBOROUGH  RAPID  TRANSIT  COMPANY 

"  April  22nd,  1914. 
"  Mr.  E.  F.  J.  G-AYNOR,  Auditor: 

"  Dear  Sir : —  Enclosed  I  send  you  certified  copy  of  resolution 
adopted  at  to-day's  meeting  of  the  board  of  directors  of  this  com- 
pany with  respect  to  special  compensation  for  Mr.  Theo.  P. 
Shonts,  president,  in  connection  with  the  recent  contracts  for 
subway  and  elevated  extension.  Please  make  voucher  in  favor 
of  Mr.  Shonts  for  the  amount  stated  in  the  resolution,  and  oblige, 

"  Yours  very  truly, 
"(Signed)         H.  M.  FISHER, 

"  Secretary." 

Mr.  Colby. —  Mr.  Campbell,  the  treasurer  of  tbe  company,  pro- 
duces a  further  check  for  $50,000  drawn  by  the  treasurer  of  the 
Interborough  Rapid  Transit  Company,  countersigned  by  H.  M. 
Fisher,  Secretary,  dated  September  2-6,  1913,  and  reads  as  fol- 
lows :  "  Pay  Richard  Reid  Rogers  or  order  fifty  thousand  dol- 
lars." The  check  is  numbered  67,713,  and  is  drawn  on  the 
National  Park  Bank  of  New  York.  It  bears  the  following  en- 
dorsements :  "  Pay  to  the  order  of  Guaranty  Trust  Company  of 
N.  Y.,  Richard  Reid  Rogers,"  and  the  further  endorsement,  "  Re- 
ceived payment  through  New  York  Clearing  House,  September 
26th,  1913.     Guaranty  Trust  .Company  of  New  York." 

The  voucher  is  as  follows : 

"  September  26th  "  —  "  Interborough  Rapid  Transit  Company 
to  Richard  Reid  Rogers,  Dr.  September  26,  1913.  For  extra 
services  in  connection  with  the  contracts  for  the  construction  and 
equipment  of  the  new  subways  and  elevated  lines,  etc.,  in  accord- 
ance with  resolution  of  the  Board  of  Directors  of  September  17, 
1913.     $50,000." 

It  bears  the  following  notatibns :  "  Examined  and  found  cor- 
rect, E.  F.  J.  Gaynor,  Auditor.  Approved  for  payment,  H.  M. 
Fisher,  Secretary." 
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There  is  also  a  receipt  from  Mr.  Rogers,  which  constitutes  a 
part  of  the  voucher,  reading  as  follows :  "  ISTew  York,  September 
26,  1913.  Received  from  the  Interborough  Rapid  Transit  Com- 
pany, $50,000  for  payment  in  full  of  the  above  account." 

Attached  to  the  —  or,  marked  on  the  back  of  the  voucher,  under 
the  head  of  "  Distribution,"  I  find  the  following  words :  "  Other 
suspense,"  on  one  line ;  second  line,  "  Proposed  subway  routes," 
and  in  lead  pencil,  "  Prior  determination."  The  voucher  is  num- 
bered 120079.  Attached  to  it  is  the  certified  transcript  from  the 
regular  meeting  of  the  board  of  directors,  held  on  Wednesday, 
September  lY,  1913,  setting  forth  the  explanatory '  statement  of 
the  president  'and  the  resolution  thereafter  passed .  by  the  board 
at  its  meeting  held  on  that  date,  the  resolution  being  apparently  m 
strict  accord  with  the  resolution  read  at  this  morning's  session. 

There  is  also  attached  to  the  voucher  a  letter  from  H.  M. 
Fisher,  secretary,  addressed  to  Theo.  P.  Shonts,  president,  enclos- 
ing the  copy  of  resolution  which  I  have  just  referred  to,  authoriz- 
ing this  payment  to  Mr.  Rogers,  the  general  counsel  of  the  com- 
pany, and  saying,  "  For  extra  services  in  connection  with  the  con- 
tracts for  the  construction  and  equipment  of  the  new  subways  and 
elevated  lines." 

I  oifer  this  paid  and  cancelled  check  for  $50,000,  together  with 
the  company's  voucher,  produced  by  Mr.  Campbell,  in  connection 
with  the  check,  as  a  part  of  the  Committee's  record,  and  ask  that 
it  be  noted  thereon. 

(The  check  referred  to  is  as  follows) : 

"  $50,000.00  No.  67713 

"  INTERBOROUGH  RAPID  TRANSIT  CO. 

"  New  York,  Sep.  26,  1913. 

"  Pay  Richard  Reid  Rogers or  order 

fifty  thousand dollars. 

"  To  THE  NATIONAL  PARK  BANK 
OF  NEW  YORK. 

"  (Signed)    J.  H.  CAMPBELL, 

"  Treasurer. 
"  Countersigned, 

"  (Signed)  H.  M.  FISHER, 

"  Secretary." 
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(The  following  endorsements  appear  on  the  back  of  the  check)  : 
"  Pay  to  the  order  of  Guaranty  Trust  Co.  of  N.  Y. 

"  (Signed)         RICHARD  REID  ROGERS. 
Perforation : 
N.  P.  B. 
Paid. 
"  Received  payment  through  New  York  Clearing  House  Sept. 
26,  1913,  —  m.,  Guaranty  Trust  Co.  of  New  York." 

(Letter  enclosing  voucher  is  as  follows)  : 

"  INTERBOROUGH  RAPID  TRANSIT  COMPANY. 

"Sept.  25,  1913. 
"  Theo.  P.  Shonts,  Esq.,  President: 

"  Dear  Sir :  —  I  send  you  herewith  certified  copy  of  resolution 
adopted  by  the  Board  of  Directors  on  September  17th,  1913,  au- 
thorizing payment  to  Mr.  Richard  Reid  Rogers,  General  Counsel, 
for  extra  services  in  connection  with  the  contracts  for  the  con- 
struction and  equipment  of  the  new  subways  and  elevated  lines, 
etc. 

"  Yours  very  truly, 
"  (Sig-ned)  H.  M.  FISHER, 

"  Secretary. 
"  Copy  to  J.  H.  C. 
E.  F.  J.  G." 

The  resolution  referred  to  in  above  letter  is  as  follows : 

Transcript  from  minutes  of  regular  meeting  of  the  board  of 
directors,  held  on  Wednesday, 17,  1913. 

"  INTERBOROUGH  RAPID  TRANSIT  COMPANY. 
"  The  President  stated  that  all  legal  matters  in  and  about  the 
contracts  for  the  construction  and  equipment  of  the  new  subways 
and  elevated  lines  of  the  City  of  New  York,  prior  to  March  19th, 
ultimo,  had  been  conducted  by  Mr.  Richard  Reid  Rogers,  counsel 
for  the  company ;  that  the  work  was  long  continued  and  exacting 
and  had  been  performed,  in  conjunction  with  his  other  duties, 
in  a  highly  satisfactory  manner  and  without  the  employment  of 
associated  counsel,  thus  resulting  in  a  large  saving  to  the  company. 
He  laid  before  the  Board  the  consideration  of  an  amount  to  be 
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allowed  Mr.  Rogers  for  his  extra  services  in  eonaection  with  said 
contracts.     Whereupon, 

"  On  motion,  duly  seconded,  it  was 

"  Resolved,  That  the  sum  of  fifty  thousand  dollars  ($50,000) 
be  paid  Mr.  Rogers  for  his  services  in  connection  with  the  con- 
tracts for  the  construction  and  equipment  of  the  new  subways  and 
elevated  lines,  the  same  to  be  charged  to  the  proper  construction 
accounts." 

"  I  hereby  certify  that  the  above  is  a  true  copy  of  resolu- 
tion from  minutes  of  regular  meeting  of  the  Board 
of  Directors  of  the  Interborough  Rapid  Transit  Com- 
pany, held  on  Wednesday,  September  17,  1913. 
"  (Signed)         H.  M.  FISHER, 

"  Secretary." 
The  voucher  is  as  follows: 

"  INTERBOROUGH  RAPID  TRANSIT  COMPANY. 

"  To  Richard  Reid  Rogers,  Dr. 
"  1913. 

"  Sept.  26th.  For  extra  services  in  connection  with  the  contracts 
for  the  construction  and  equipment  of  the  new  subways  and 
elevated  lines,  etc.,  in  accordance  with  resolution  of  the  Board 

of  Directors  of  September  I7th,  1913 $50,000.00 

(Sgd.)  H.T.B. 
"  Examined  and  found  correct. 
(Sgd.)  E.  F.  J.  Gaynor, 
Auditor. 

"  New  York,  Sept.  26,  lOl'S. 
"  Received  from  the 
" INTERBOROUGH  RAPID 

TRANSIT  00, 
"  Fifty  thousand  and  00/100  Dollars 
for  payment  in  full  of  the  above 
account. 

(Sgd.)  RICHD.  REID  ROGERS. 
"  Approved  for  payment, 
(Sgd.)  H.  M.  Fisher, 
Secretarv. 
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"  INTEEBOKOUGH  EAPID  TRANSIT  OOMPA]S[Y. 
Vouclier  No.  120079 
To  Richard  Reid  Rogers, 
Address  No.  165  Broadway,  New  York  City, 

$50,000. 
Paid  Sep.  26,  1913. 

. ., Division Ave.  Line. 

"  Distribution 
Other  suspense. 

Proposed  Subway  Routes. 
(In  lead  pencil:)   Prior  Determination. 
"  Paid 
Sep.  26,  1913 
INTERBOROUGH 
RAPID  TRANSIT  CO." 

By  Mr.  Colby: 

Q.  Mr.  Campbell,  I  notice  that  the  payment  of  $125,000 — - 

Mr.  Colby. —  Will  you  let  me  have  the  two  Shonts  vouchers 
just  a  moment,  Mr.  Quackenbush?  I  will  hand  them  right  back 
to  you. 

By  Mr.  Colby : 

Q.  I  notice,  Mr.  Campbell,  that  the  —  directing  your  attention 
to  the  vouchers  for  $125,000  and  $25,000  respectively,  being  pay- 
ments to  Mr.  Shonts,  that  the  earlier  voucher  contains  Mr.  Shonts' 
receipt  for  payment  in  full  of  the  above  account,  which,  according 
to  the  voucher  and  the  certified  resohition,  which  is  afExed  to  it, 
were  services  of  an  extraordinary  character,  in  securing  for  the 
company  the  extension  of  its  subway  system  recently  made  with 
the  City  of  New  York,  and  in  connection  with  arranging  for  the 
financing  of  such  contract.  That  is  true,  isn't  it?  (Counsel 
hands  papers  to  witness.)     A.  Yes,  sir. 

Q.  And  yet,  apparently,  a  few  months  later,  in  April,  1914,  a 
further  sum  was  paid  by  the  company,  of  $25,000,  on  account  of 
the  same  services,  notwithstanding  Mr.  Shonts'  receipt  in  ac- 
knowledgment of  $125,000  as  full  payment  for  such  services  ?  A. 
You  don't  understand  that  on  all  vouchers  the  receipt  in  full  is 
printed  on  there.  That  is  for  the  payment  of  that  amount  of 
money  in  that  voucher. 
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Q.  And  for  the  reason  and  for  the  account  stated  in  that 
voucher,  is  it  not  ?  A.  It  does  not  so  state.  It  says,  "  Received 
for  payment  in  full." 

Q.  It  says  "  Received  for  payment  in  full  of  the  above  ac- 
count "  ?  A.  That  is  exactly  what  is  in  the  voucher,  the  amount 
of  the  voucher.     You  will  find  every  voucher  the  same  way. 

Q.  Now  the  voucher  says  for  services  rendered.     A.  Yes,  sir. 

Q.  In  accordance  with  the  resolution  of  the  board,  dated  June 
4?    A.  Yes. 

Q.  1913?    A.  Well,  you  win  find — 

Q.  Just  allow  me.  I  will  give  you  ample  opportunity.  Certi- 
fied copy  of  which  is  hereto  attached.  The  certified  copy  hereto 
attached  contains  the  resolution  as  follows :  "  Whereas,  Theodore 
P.  Shonts,  in  negotiating  and  securing  for  the  company  the  con- 
tract for  the  extension  of  its  subway  system  recently  made  with 
the  City  of  New  York,  and  in  connection  with  arranging  for  the 
financing  of  such  contract,  has  rendered  services  of  an  extra- 
ordinary character  and  of  great  value  to  the  company,  and  in  the 
judgment  of  this  board  such  services  in  the  interests  of  efficient 
administration  should  be  properly  recognized  by  an  increase  in 
salary  or  otherwise,  whereupon  it  was,  on  motion,  duly  seconded, 
resolved,  that  in  recognition  of  and  in  compensation  for  the  extra- 
ordinary and  efficient  services  rendered  by  Mr.  Shonts ",  etc., 
"  he  be  paid  the  sum  of  $125,000  "  ?    A.  Yes. 

Q.  Now,  I  ask  you  isn't  this  voucher  —  doesn't  this  voucher 
represent  not  only  the  payment  of  $125,000,  but  the  liquidation  of 
such  payment  of  the  obligation  —  A.  It  does  not. 

Q.    —  recited  in  and  set  forth  in  the  voucher  ?    A.  It  does  not. 

Chairman  Thompson. —  In  other  words  "  in  full  of  account  "  ■ — 

Mr.  Campbell. — 'The  recital  on  that  voucher  is  on  the  very 
voucher. 

Chairman  Thompson. —  I  see,  and  don't  mean  anything  ? 

Mr.  Campbell. —  It  means  nothing.  It  calls  simply  for  what 
is  in  the  voucher. 

By  Mr.  Colby: 

Q.  Why  do  you  affix  the  description  of  the  services  or  a  state- 
ment of  the  account  ?    A.  That  statement  of  the  services  is  put  in 
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by  the  auditor,  I  presume,  but  in  my  receipts  I  exact  a  receipi 
for  the  amount  of  the  voucher  in  full.  I  care  nothing  about  what 
is  put  in  the  body  of  the  voucher. 

Q.  Then  this  receipt  by  Mr.  Shouts  in  which  he  acknowledges 
this  sum  of  $125,000  in  full  of  the  above  account,  is  not  an 
acknowledgment  in  full  of  the  above  account  ?  A.  It  is  an 
acknowledgment  of  the  amount  of  money  that  he  received  from 
me  — 

Q.  He  does  not  say  ''  Eeceived " —  A. —  and  what  that 
voucher  calls  for. 

Q.  He  does  not  say  "  Receipt  is  hereby  acknowledged  of  $125,- 

000  "  ?  A.  What  does  the  receipt  say  ?  Will  the  counsel  please 
read  the  receipt  ? 

Q.  I  will  read  it  entirely.  "  Received  from  the  Interborough 
Rapid  Transit  Company  $125,000  for  payment  in  full  of  the 
above  account  "  ?    A.  Exactly. 

Q.  Well,  what  is  the  above  account  ?  A.  That  is  the  title  — 
that  is  the  name  that  the  voucher  —  that  the  auditor  puts  in  that 
voucher. 

Q.  What  name?  A.  But  that  is  not  the  name  of  the  account. 
You  will  find  on  every  voucher  I  have  that  every  payment  I  make, 

1  accept  the  full  payment  for  the  amount  of  money  that  I  pay. 
Q.  Well,  what  was  paid  in  full,  if  it  was  not  the  account  set 

forth  in  this  voucher?  A.  $125,000  paid,  and  for  which  I  re- 
ceived a  receipt  in  full  of  the  amount  of  that  voucher. 

Q.  In  other  words,  your  interpretation  of  the  meaning  of  this 
voucher  is  that  it  should  read  "  Received  $125,000  in  payment  of 
$125,000  "  ?    A.  Absolutely.     My  receipts  — 

Q.  And  that  is  all  it  amounts  to?    A.  $125,000,  exactly. 

Chairman  Thompson. —  With  a  concern  like  that,  with  so  many 
men  working  for  it  who  are  underpaid,  you  could  hardly  conclude 
that  at  any  time,  with  any  language,  you  had  settled  with  them. 

Mr.  Campbell. —  What  do  you  mean  ? 

'Chairman  Thompson. —  You  have  several  people  working  for 
you  who  are  underpaid,  and  they  realize  it,  and  I  presume  the 
rest  of  you  do.     Now,  it  would  not  hardly,  knowing  that,  be  just 
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to  tliose  men  to  at  Hny  time  conclude  them  b}'  a  payment,  that  they 
should  not  some  time  receive  something  more  for  the  same 
services  ? 

Mr.  Campbell. —  J  don't  think  that  calls  for  an  answer.  I  am 
a  smart  fellow,  but  I  can't  see  that. 

By  Mi:  Colby : 

Q.  Svippose,  Mr.  Campbell,  yon  were  paying  a  coal  bill?  A. 
Yes,  sir. 

Q.  And  the  bill  was  annexed  to  the  voucher?    A.  Yes,  sir. 

Q.  And  it  was  sent  to  you  with  these  approvals  and  directions 
for  payment,  and  you  made  a  check  for  the  amount  of  the 
voucher  ?     A.   Yes,  sir. 

Q.  And  the  coal  bill  said,  "  June  5,  1913,  to  goods,  wares  and 
merchandise,  consisting  of  bituminous  coal  sold  and  delivered  by 
John  Smith  to  the  Tnterborough  Eapid  Transit  Company,  $25,000, 
and  then  you  gave  the  coal  dealer  a  check  for  $25,000,  and  he 
said,  "  For  payment  in  full  of  the  above  account  "  ?  A.  That 
would  be  an  entirely  different  proposition,  because  in  the  first 
place,  his  bill  would  be  attached  to  the  voucher,  and  a  recital  of 
that  might  not  be  in  the  voucher,  but  just  the  endorsement  on  the 
voucher,  and  then  it  would  be  in  full  of  that  bill,  whatever  bill 
was  attached  to  that  voucher,  and  not  something  that  was  to  come 
or  something  that  had  passed. 

Q.  In  other  words,  you  think  the  president  of  the  company 
preserves  his  right  to,  we  will  say,  ask  for  more,  as,  in  fact,  he 
did  ?     A.   I  cannot  answer  that  question. 

Q.  It  is  a  matter  of  record,  by  not  sending  a  bill  to  the  com- 
pany for  $125,000;  is  that  right?     A.   I  cannot  answer  that. 

Q.  Why  can't  you  ?  A.  Because  I  am  not  qualified  to  speak  for 
itr.  Shouts. 

Q.  You  are  not  speaking  for  j\Ir.  Shouts.  You  are  speaking  for 
A'ourself .  I  am  trying  to  find  out  what  your  theory  is  of  the  mean- 
ins:  and  significance  of  these  vouchers  which  you  are  so  careful 
to  preserve  and  so  reluctant  to  relinquish  ?  A.  On  the  contrary, 
I  excused  myself  to  the  chairman  for  the  delay. 

Q.  I  don't  mean  in  the  sense  of  imwilling.  You  don't  want 
them'  to  go  out  of  your  custody,  and  quite  naturally. 
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Cliairinaii  Thoiupson. —  The  treasurer  has  been  quite  diligent 

ill  gettiiiif  ns  what  we  asked  for. 

By  Mr.  Colby : 

Q.  What  is  your  theory,  as  to  what  Mr.  Shouts  should  have 
done  to  have  rendered  this  voucher,  to  use  the  Chairman's  words 
—  as  conclusive  against  a  renewal  of  his  claim,  or  enlargement 
of  it  ?  A.  I  cannot  speak  for  Mr.  Shonts.  I  would  like  to  say  that 
in  all  our  vouchers — and  I  want  it  distinctly  plain,  as  plain  as 
T  can  make  it,  that  the  receipt  in  full  is  in  full  for  the  account 
as  —  called  for  —  the  amount  of  money  I  pay  out. 

Q.  And  for  the  purpose  stated  in  the  voucher?  A.  I  cannot 
say  that. 

Q.  Or  for  the  purpose,  as  far  as  it  is  stated  in  the  voucher? 
A.  As  far  as  it  is  stated  in  the  voucher;  that  might  do. 

Assemlilyman  Burr. —  Yon  mean  for  the  amount  claimed  ? 

^Tr.  Campbell. —  I  mean  for  the  amount  that  is  In  the  voucher. 

Assembl;>Tnan  Burr. —  The  amount  he  claims  there. 

ilr.  Campbell. —  Exactly.  Exactly.  He  don't  make  any  claim. 
That  is  directed,  ordered  b_y  the  Board  of  Directors. 

Chairman  Thompson. —  ISTow,  Mr.  Campbell  — 

?ilr.  Campbell. —  Yes,  sir. 

(Uiairman  Thompson. —  Suppose,  along  when  I  go  up  to  the 
hotel,  some  fellow  throws  me  down  on  the  track,  and  a  train  comes 
along  and  hits  me  a  bump,  and  I  sue  your  road,  and  they  settle 
with  me  for  $150  ? 

Mr.  Campbell. —  Yes,  sir. 

Chairman  Thompson. —  I  take  your  voucher? 

Mr.  Campbell. —  Yes,  sir. 

Cliairman  Thompson. —  $150.  Now,  when  I  sign  that  in  full 
of  account,  is  that  just  because  T  receive  $150,  or  is  that  the  full 
compensation  you  will  ever  let  me  have  for  that  injury  ?  A.  That 
is  an  entirely  different  matter.     Tn  the  first  place  — 
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Cliairniau  Thompson.- —  Let  us  just  settle  this  uiattcr.  l'orli<i]js 
it  is  different.  Would  that  be  in  full;  if  I  signed  one  of  those 
vouchers,  could  I  ever  recover  more  for  that  injury,  do  you  think  ? 

Mr.  Campbell. —  That  I  don't  know. 

Chairman  Thompson. — ^liat  is  your  idea  about  it  'i 

Mr.  Campbell. —  ^My  idea  —  I  would  get  a  receipt  for  what  I 
paid  you. 

Chairman  Thompson. —  If  I  sign  a  voucher  for  $150  on  that 
blank,  in  full  of  account,  could  I  ever  recover  $25  or  $50  more. 

Mr.  Campbell. — You  could  if  you  knew  the  lawyers,  probably ; 
but  you  couldn't  get  anything  from  me. 

Chairman  Thompson.- —  That  would  be  concluded  in  your  shop, 
anyway  ? 

Mr.  Campbell. —  1  have  got  to  sec  everything  that  comes  in  my 
place. 

Mr.  Quackenbush. —  We  would  take  a  general  release.  That 
is  the  way  we  would  do.    That  would  not  be  in  a  voucher. 

Chairman  Thompson. —  I  am  not  going  to  get  down  in  there, 
anyway. 

Mr.  Campbell. —  Well,  I  would  treat  you  right. 

Chairman  Thompson. — You  want  this  to  go  into  the  record,  too. 

Senator  Lawson. — You  didn't  hear  that.  The  treasurer  says  he 
will  treat  you  right. 

Chairman  Thompson. — Well,  I  won't  volunteer. 

By  Mr.  Colby: 

Q.  Well,  whatever  the  eflect  of  a  receipt  in  fidl  for  the  above 
account  may  be,  the  sum  of  $25,000  was  subsequently  paid  to  the 
president  for  substantially  the  same  purpose  you  recite  in  the 
voucher  accompanying  the  $125,000  pajTnent ;  that  is  true,  isn't  it  ? 
A.  Made  out  a  check  for  $25,000  on  the  direction  of  the  Board  of 
Directors.    "\\Tiat  their  idea  of  what  it  was  for,  1  don't  know. 

Q.  Except  so  far  as  it  is  stated  ^r  the  voucher? 
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My.  Colby. —  1  would  like  the  minnte-book.  Is  Mr.  Fisher  in 
tlie  room  ?     Let  me  just  ask  this  question. 

llr.  Campbell. —  I  thought  you  wanted  to  ask  me  about  Queens 
county. 

Mr.  Colby. —  I  do  not  believe  I  will  pursue  your  examination 
any  more  at  the  moment. 

]Mr.  Campbell. — You  excuse  me  now  ? 

Mr.  Colby.— Yes. 

Mr.  Campbell. — When  to  ?  You  can  send  for  me.  I  will  be 
on  tap. 

Chairman  Thompson. — You  don't  intend  to  go  awaj'  ? 

Mr.  Campbell. —  I  will  be  upstairs. 

Chairman  Thompson. — We  will  send  for  you. 

Mr.  Campbell. —  I  will  be  there  any  time.  You  are  turning 
those  over  to  Mr.  Quackenbush  (referring  to  checks  and  vouchers). 

Chairman  Thompson. —  Mr.  Quackenbush  will  look  after  that. 

Mr.  Colby. —  I  would  like  the  minutes  of  the  year  1913.  Is 
Mr.  Fisher  in  the  room? 

H.  M.  FisHEE,  recalled. 

Ey  Mr.  Colby: 

Q.  Mr.  Fisher —    A.  Yes,  sir. 

Q.  I  want  the  proposed  contract  that  was  —  Mr.  Fisher,  you 
have  produced  the  minute-book  for  the  year  1913?     A.  Yes,  sir. 

Q.  I  turn  to  page  158,  where  I  see  the  minutes  of  a  special 
meeting  of  the  Board  at  which  ]  find  this  entered:  "  Contract  for 
the  construction  of  the  elevated  railway,  third  tracks  and  exten- 
sions was  discussed,  but  no  action  taken."  What  contract  was  that 
that  was  referred  to  ?  A.  It  was  contract  No.  3  —  known  as  con- 
tract ISTo.  ?>,  which  covers  the  new  subways  and  the  elevated  third 
tracks  and  elevated  extensions. 

Q.  W^as  that  a  proposed  contract  with  John  Stevens  ?  A.  No, 
sir,  with  the  city.  That  is,  1  presume  —  without  reference  to  the 
minutes,  I  am  not  sure. 
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Q.  This  was  a  contract  for  the  construction  (Counsel  shows 
minute-book  to  witness)  ?  A.  "Will  you  let  me  look  back  in  the 
minutes  to  see  why  that  special  meeting  was  held? 

Q.  I  will  let  you.     A.  I  would  have  to  see  that. 

(Witness  returns  minute-book  to  counsel.) 

The  W^itness. —  That  is  a  contract  for  constructing  the  elevated 
extensions,  as  it  says  tliere,  but  without  refreshing  my  memory,  I 
could  not  just  say  which  contract  is  under  discussion. 

Q.  Just  which  of  what  contracts  ?  A.  For  the  construction  of 
the  elevated  extensions.  Tt  may  have  been  a  tentative  contract  or 
form  of  contract,  to  be  submitted  to  the  Public  Service  Commis- 
sion for  approval.  It  may  have  no  reference  to  the  Stevens'  con- 
tract at  all,  and  until  I  looked  into  my  records  further  and  saw 
what  contract  I  have  reference  to  there,  I  could  not  identify  the 
particular  contract. 

Chairman  Thompson. — Just  for  a  minute,  open  one  of  those 
windows. 

By  Mr.  Colby: 

Q.  Do  you  keep  some  other  record  of  the  company's  proceed- 
ings besides  the  minute-book  '^  A.  Only  the  corres'pondence  and 
the  contract  records.  That  is,  the  files  of  the  original  contract. 
We  keep  a  file  of  the  original  contracts. 

Q.  Are  you  familiar  with  the  tentative  contract  or  the  pro- 
posed contract  with  John  Stevens  for  the  construction  of  the 
Elevated  railway  ?  A.  Third  tracks  and  extensions.  I  know  of 
it,  but  I  am  not  familiar  with  it. 

Q.   In  your  possession?     A.   No,  sir,  I  don't  think  so. 

Q.  In  the  company's  possession  ?  A.  Presumably  a  copy  of  it 
is, 

Q.  Who  has  it?  A.  It  would  probably  be  in  the  president's 
ofEee. 

Q.  Has  it  ever  been  in  your  possession?     A.  jSTo,  sir. 

Q.  Have  you  seen  it  ?  A.  I  saw  it  in  the  board  room,  but  I 
did  not  read  it. 

Q.  You  heard  the  discussion  about  it?  A.  I  heard  some  dis- 
cussion about  it;  ves,  sir. 
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Q.  Do  yoii  recall  its  provisions,  or  some  of  them,  or  its  more 
significant  provisions  ?  A.  Only  in  a  vei-y  general  way,  but  it 
was  a  contract  providing  for  the  construction  of  the  third  tracks 
and  the  elevated  extensions  on  a  percentage  basis.  The  pei-- 
centage  was  not  stated. 

Q.  Was  not  stated  where?     A.  In  the  contract. 

Q.  Was  it  stated  in  the  meeting*  ?  A.  There  were  various  per- 
centag'es  discussed  in  the  meeting,  ruiming  from  five  to  fifteen. 

Q.  ^^Iiat  —  was  any  recommendation  made  as  to  a  proper  per 
cent  ?     A.  JSTo,  sir. 

Chairman  Thompson. —  Who  wanted  to  give  fifteen  ? 

Mr.  Fisher. —  I  could  not  tell  you ;  simply  a  general  discussion. 

Chairman  Thompson. —  Somebody  wanted  to  give  fifteen  ? 

Mr.  Fisher. —  Not  that  I  recollect.  There  was  a  general  dis- 
cussion as  to  the  proper  percentage  to  be  paid  to  the  contractor, 
with  general  supervisory  powers  of  that  nature.  Some  were  of 
the  opinion  that  he  should  have  a  certain  percentage,  and  others 
were  of  the  opinion  he  should  have  a  different  percentage.  They 
did  not  arrive  at  any  final  conclusion. 

By  Ml-.  Colby: 

Q.  I  want  that  tentative  contract  with  John  F.  Stevens.  It 
was  discussed  at  that  meeting?     A.  It  can  be  produced. 

Q.  How  long  would  it  take  you  to  get  it?     A.  Probably  a 

very  few  minutes. 

Mr.  Quackenbush. —  I  will  see  that  you  get  that. 

Mr.  Fisher. —  Eight  away  ? 

Mr.  Colby. —  I  would  like  it  right  away. 

Chairman  Thompson. —  Five  minutes  ? 

Mr.  Quackenbush. —  My  boy  is  gone  to  get  it. 

'Mr.  Colby. —  If  you  will  send  someone  for  it,  I  will  continue 
witli  the  witness. 

Mr.  (^lackeiroush. —  I  will  do  that. 
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liy  Mr.  Colby: 

Q.  I  call  your  attention  to  page  158  of  the  minute  book  fur 
the  year  1913,  and  ask  if  it  contain&  a  record  of  the  proceedings 
of  the  board  of  directors  at  a  special  meeting  held  on  June  24, 
1913^     A.   Yes,  sir. 

Q.   This  is  signed  by  you  as  secretary,  this  page?     A.   Yes,  sir. 

-Mr.  Colb}-. —  1  will  read  into  the  record  a  few  extracts  from 
the  minutes  of  this  meeting.  "A  special  meeting  of  the  board  of 
directors  of  the  Interborough  Rapid  Transit  Company  was  held 
at  the  ofKce  of  the  company,  Xo.  105  15roadway,  on  Tuesday, 
June  24,  1913,  at  3.30  o'clock  p.  m.,  pursuant  to  notice,"  etc. 
"  There  were  present  Messrs.  Berwind,  Fisher,  Freedman, 
Gardiner  M.  Lane,  Pepperman,  Pierce,  Eead,  Shouts,  F.  De  C. 
Sullivan,  and  Young.  Messrs.  James  L.  Quackenbush  and 
Frank  Hedley  were  also  present.  Mr.  Shouts  in  the  Chair." 
The  entire  record  —  the  minutes  of  the  meeting  consist  of  onlj' 
this  brief  sentence :  "  The  contract  for  the  construction  of  the 
elevated  railway  third  tracks  and  extension  was  discussed  but  no 
action  taken." 

Chairman  U'humpson. —  That  is  already  in  the  rocoid,  1  tliinlc. 

Mr.  Colby. —  No.  That  was  stated  in  the  memorandum  read 
on  — 

(Chairman  Thompson. —  1  think  ^ve  took  that  last  October. 

.Mr.  Quackenbush. —  Got  a  certified  copy  of  that. 

Mr.  Colby. —  I  didn't  know  that.  I  am  not  as  cognizant  of 
the  record  as  I  might  be. 

By  Mr.  Colby: 

Q.  I  call  your  attention  to  page  160,  at  which  appears  the 
minutes  of  a  regular  meeting  of  the  board  of  directors  of  the 
Interborough  Company,  held  on  June  25,  1913.  Are  the  pages 
beginning  at  160,  and  following,  the  record  of  the  proceedings  of 
that  regular  meeting  of  the  board  of  directors?     A.  Yes,  sir. 

Q.   You  were  ])resent  as  secretary  ?     A.   Yes,  sir. 

Mr.  Quackenbush. —  That  has  already  been  in  the  record. 
That  was  all  gone  into  last  October. 
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Mr.  Colbv. —  I  propose  to  take  just  a  little  time  on  this. 

jlr.  Quackeiibush. —  I  am  tiying  to  help  you,  and  there  is  no 
use  of  your  saying  anything  of  that  kind.  The  Chairman  knows 
perfectly  well  why  I  say  that. 

Chairman  Thompson. —  There  is  no  question  of  that.  You 
see,  Mr.  Colby  has  not  been  in  the  case  very  long. 

Mr.  Quackenbush. —  I  am  not  trying  to  balk  anything.  There 
is  no  occasion  to  say  he  is  going  to  take  a  little  time.  I  know  he 
will  take  the  time  of  everybody  here  until  next  fall.  I  have  not 
any  objections-  to  its  going'  in. 

Mr.  Colby. —  Wh,^ ,  I  said  I  proposed  to  take  a  little  time  on 
this  meeting. 

Mr.  Quackenbush. —  Exactly. 

]Mr.  Colby. —  Why  so  hot,  my  hasty  man  ? 

Mr.  Quackenbush. —  Because  the  reply  which  you  made  was 
not  in  keeping  with  my  intentions.  I  was  trying  to  tell  you,  as 
the  Chairman  told  you  a  moment  ago,  that  the  other  resolution 
you  have,  it  has  already  been  gone  into  by  Senator  Lewis  with 
as  much  care  as  you  are  now  proceeding  to  do.  And  your  record 
is  there.  If  you  want  to  go  on  and  ask  Fisher  if  he  was  some- 
where and  if  that  was  done  and  repeat  what  Senator  Lewis  did,  I 
am  perfectly  willing. 

Mr.  Colby. —  That  is  good.      Xow,  that  is  good. 

^ir.  Quackenbush. —  The  era  of  good  feeling  being  again  re- 
stored.— 

Cliairman  Thompson. —  The  Committee  will  decide  in  favor  of 
Mr.  Quackenbush  on  the  question  of  politeness,  and  in  favor  of 
Mr.  Colby  on  the  question  of  time. 

ilr.  Colby. —  I  wish  to  have  entered  in  connection  with  the 
inquire-  I  am  pursuing,  that  at  the  meeting  of  June,  held  on 
June  25,  1913,  that  "the  matter  of  the  contract  for  the  con- 
struction of  the  elevated  third  track  and  extensions  was  asain 
brought  u])   i)y  tlie  president,   and  on  motion,   duly  seconded,   it 
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was  resolved  that  the  president  appoint  a  committee  to  consider 
and  study  the  subject  and  to  report  their  conclusion&  back  to  the 
board.  The  president  thereupon  appointed  as  such  committee 
Messrs.  Berwind,  Read,  Gardiner  M.  Lane,  F.  De  C.  Sullivan, 
and  Andrew  Freedman." 

By  Mr.  Colby : 

Q.   Did  this  special  committee  ever  report'^     A.   No,  sir. 

Q.  I  tind  on  the  following  page,  a  record  kept  by  you  as  secre- 
tary, of  a  meeting  of  the  special  committee,  whose  names  I  have 
just  read,  which  was  held  on  Monday,  Jime  30,  1913,  Mr.  Ber- 
wind apparently  being  the  chairman  of  that  special  committee. 
The  full  record  in  the  minutes  of  that  special  committee  is  this 
sentence :  "  The  matter  of  entering  into  a  contract  for  the  con- 
struction of  the  third  tracks  and  extensions  of  the  Manhattan 
Railway  Company  was  discussed,  but  no  action,  taken."  That  is 
a  correct  statement  of  the  proceedings  of  the  special  committee  ? 
A.   Yes,  sir. 

Q.  I  notice  that  among  those  present  at  the  meeting  of  the 
special  committee:  are  its  members  as  appointed  by  the  president, 
and  that  Mr.  Shouts  was  also  present,  though  not  a  member  of  the 
Committee ;  is  that  correct  ?     A.  If  it  is  stated  there,  it  is.  correct. 

Q.  I  ask  you  to  testify  on  the  point  after  referring  to  the 
minutes  (shows  minutes  to  witness).     A.   Yes,  sir,  that  is  correct. 

Q.  That  is  correct?  On  the  following  page  there  seems  to  be 
a  further  record  of  the  meeting  of  this  special  committee  ap- 
]X)inted  June  25.  This  further  meeting  was  held  on  July  1, 
1913,  at  2  o'clock  p.  m.,  and  according  to  the  minute  book  there 
were  present  ifessrs.  Berwind,  Freedman,  Read,  Lane,  Sullivan, 
and  again,  although  not  a  member  of  the  Committee,  Mx.  Shonts 
was  present.  Ts  that  correct,  that  ^Ir.  Shonts  was  present  (show- 
ing minute  book  to  witness  ?     A.   That  is  correct. 

Q.  The  only  —  tlie  minutes  consist  only  of  this  sentence : 
"  The  matter  of  entering  into  a  contract  for  the  construction  of 
the  third  tracks  and  extensions  of  the  Manhattan  Railway  Com- 
pany was  discussed,  but  no  action  taken."  Was  any  other  meet- 
ing of  this  special  committee  held,  that  you  know  of?  A.  Not 
unless  it  is  recorded  there. 
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Q.  ^^'ith  youi-  familiarity  with  the  minute  book,  will  you  take 
it  and  tell  me  if  there  were  any  subsequent  meetings  (counsel 
hands  minute-hook  to  witness)  ?  A.  There  were  no  further 
meetings. 

Q.  Did  the  special  committee  ever  make  a  report  'I  A.  Not  to 
my  recollection;  no,  sir.     I  am  not  positive. 

Q.  Was  it  ever  discharged  ?     A.  No,  sir. 

Q.  Did  it  just  evaporate?     A.  That  is  all. 

(J.  Was  the  subject  simply  dropped  ?  A.  Tt  was  dropped,  yes, 
.sir. 

Mr.  Colby. —  Let  me  have  the  minute  book  of  1914. 

(The  required  book  is  handed  to  counsel.) 

(Senator  'J'owner  in  the  Chair.) 

Mr.  Colby. —  Has  the  proposed  contract  with  Mr.  Stevens  yet 
come  ? 

Mr.  Quackenbush. —  I  have  it  here.  T  wanted  to  look  at  it 
before  I  give  it  to  you. 

Mr.  Colby. —  Oh  certainly,  Ww  (Quackenbush.  Where  is 
Seuntor  Thompson,  j\Ir.  Chairman? 

Acting  Chairman  Towner. —  He  just  stepped  out.  I  don't 
know  wlietlicr  he  expects  to  return  or  not.  I  don't  think  he  does 
tliis  afternoon.     He  may  be  in  one  of  the  side  rooms. 

]\lr.  Colby. —  Mr.  Chairman,  I  am  going  to  suggest  an  adjourn- 
ment until  to-morrow  morning,  at  11  o'clock,  in  a  few  moments, 
and  it  might  be  in  order  to  announce  that  witnesses  subpoenaed 
for  to-day  or  any  prior  day,  and  in  attendance,  will  not  be  re- 
quired until  to-morrow  morning  at  11. 

Acting  Chairman  Towner. —  A  recess  will  be  taken,  or  an  ad- 
journment, until  to-morrow  morning. 

^Ir.  Colby. —  Not  at  this  point.  I  have  one  other  question. 
'Sow  might  announce  the  witnesses  in  attendance  will  be  excused 
until  to-morrow  at  11. 

Acting  Chairman   Towner. — Witnesses   are  excused   until    11 

o'clock  to-morrow. 
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Mr.  Colby. —  Have  you  tlie  contract  ? 

'Mr.  Quackenbush. —  I  believe  that  that  is  a  correct  copy,  and 
if  I  find  there  is  any  error  about  it,  I  will  let  you  know. 

(Senator  Thompson  returns  to  Committee  room.) 

Mr.  Colby. —  Mr.  Quackenbush,  I  really  want  tlio  contract  that 
was  submitted  at  the  meeting  in  June,  1913. 

Mr.  Quackenbush. —  That  is  the  identical  one. 

Mr.  Colby. —  If  this  is  the  document,  and  you  state  that  to  be 
so,  I  will  assume  it  to  be  so. 

Mr.  Quackenbush. —  It  was  because  I  wanted  to  be  able  to  make 
that  statement  that  I  looked  at  it. 

Mr.  Colby. —  This  is  not  a  copy.     This  is  — 

Mr.  Quackenbush. —  That  is  the  one  I  had  in  my  hands  at  the 
meeting  of  the  Board. 

Mr.  Colby. —  The  witness,  upon  request  produces  a  paper,  stat- 
ing that  it  is  the  proposed  contract  with  John  F.  Stevens,  dis- 
cussed at  the  meetings  in  June  and  July,  1913. 

Mr.  Fisher. —  I  am  willing  to  say  so. 

!Mr.  Colby. — Will  you  look  at  this  paper,  which  INIr.  Quacken- 
bush hands  you,  and  tell  me  if  that  is  the  proposed  agi-eement  with 
Mr.  John  F.  Stevens  for  the  third  tracking,  and  extension  ? 

Mr.  Fisher. —  The  draft  of  agreement  was  never  in  my  posses- 
sion. 

By  Mr.  Colby: 

Q.  Do  you  i-ecall  it  was  in  that  form  ?  A.  Yes,  it  was  in  this 
form. 

Q.  Unbound? 

Senator  Thompson. —  I  suggest  we  adjourn  mitil  tomorrow  at 
11,  but  we  don't  intend,  I  understand,  to  take  any  proof  tomorrow. 
Being  Saturday,  we  will  try  and  take  a  half  holiday. 

Acting  Chairman  Towner. —  Before  we  adjourn,  I  want  to  ask 
the  witness  one  question.     Have  yen  in  your  office  aiiything  that 
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would  indicate  to  you  the  tinal  liquidation  for  service  rendered, 
an  account  liquidated  for  services  rendered  ?  Have  you  any  way 
of  ascertaining  when  the  final  service  has  teen  paid  for? 

Mr.  Fisher. —  You  are  referring  now  to  — 

Acting    Chairman    Towner. —  Any   service;    legal   service  or 

otherwise. 

Mr.  Fisher. —  That  would  not  be  kept  in  my  office.  That  would 
be  kept  in  the  office  of  either  the  Auditor  or  the  Treasurer,  or  both, 
for  services,  or  itemized  accounts,  sent  to  him  with  voucher. 

Senator  Towner. —  You  would  have  no  evidence  of  that  in  your 
office? 

Mr.  Fisher. —  No,  sir. 

(Chairman  Thompson  resumes  the  Chair.) 

Mr.  Colby. —  Mark  that,  will  you,  this  contract,  this  Stevens 
contract  ? 

(Contract  referred  to  was  marke  1  Exhibit  jSFo.  1  of  February 
4,  1916,  but  was  returned  to  Mr.  Quackenbiish. ) 

Mr.  Quackenbush. —  I  think  I  have  copies  of  it,  but  I  was  going 
to  suggest  — 

Mr.  Colby.—  This  will  do. 

Mr.  Quackenbush. —  I  want  that  myself.  I  will  have  the  copy 
compared  and  let  you  have  it  in  a  very  few  minutes. 

Mr.  Colby. —  You  want  to  take  this  away  with  you  ? 

Mr.  Quackenbush. —  Yes. 

Chairman  Thompson. —  You  can  furnish  that,  and  your  man, 
Mr.  Dawson,  will  ^ill  continue  on  your  books,  and  then,  with 
that  understanding,  we  will  suspend  \mtil  tomorrow  at  11  o'clock. 

The  so-called  Stevens  contract  referred  to  is  as  follows: 

"  1.  This  contract  is  made  between  the  Interborough 
Rapid  Transit  Company,  hereinafter  called  the  Company, 
and  Jno.  F.  Stevens,  of  the  City  of  New  York,  hereinafter 
called  the  contractor. 


KeI'OUT    of    JoiA'T    LEaJSLATIVJi    CoMMITTKE  209 

"  2.  The  Company  is  the  lessee  and  operator  of  the  ele- 
vated railroads  of  the  Manhattan  Railway  Company  in  the 
City  of  New  York.  On  March  19,  1913,  the  Public  Service 
Commission  delivered  to  the  ifanhattan  Eailway  Company, 
and  that  Company  accepted,  a  certificate  for  the  construc- 
tion and  operation  of  additional  tracks  on  Second  avenue. 
Third  avenue  and  JSTinth  avenue.  The  original  of  that  cer- 
tificate is  on  file  with  the  Commission  and  is  made  a  part  of 
this  Contract,  so  far  as  it  may  be  applicable. 

"  3.  On  the  same  date,  the  Commission  delivered  to  the 
Interborougb  Rapid  Transit  Company,  and  the  Company 
accepted,  a  certificate  for  the  construction  and  operation  of 
the  Webster  Avenue  Line,  the  Eighth  Avenue  and  One  Hun- 
dred and  Sixty-second  Street  Connection,  the  Queensboro 
Bridge  Line  and  the  West  Farms  Subway  Connection.  The 
original  of  that  certificate  is  on  file  with  the  Commission  and 
is  also  made  a  part  of  this  Contract,  so  far  as  it  may  be  ap- 
plicable. 

"  i.  This  Contract  is  intended  to  be  a  sub-contract  for  the 
perfomiance  by  the  Contractor  of  all  of  the  obligations  as  to 
construction  and  equipment  imposed  upon  the  Company  by 
the  acceptance  of  the  two  certificates  just  referred  to,  with 
the  exception  of  certain  things  hereafter  stated  which  the 
Company  will  do  itself,  or  engage  others  to  do. 

"  5.  The  Contractor  hereby  undertakes  the  performance  of 
all  such  construction  and  equipment  obligations  and  agrees 
to  do  all  work  and  furnish  all  labor,  tools,  machinery,  plant 
and  materials  necessary  therefore,  in  strict  accordance  with 
the  terms  and  conditions  of  the  two  certificates  and  to  the 
satisfaction  of  the  Chief  Engineer  of  the  Company  where 
the  work  pertains  to  the  Engineering  Department;  of  the 
Superintendent  of  Motive  Power  of  the  Company  where  the 
work  pertains  to  the  Department  of  the  Superintendent  of 
Motive  Power ;  of  the  Superintendent  of  Car  Equipment  of 
the  Company  where  the  work  pertains  to  the  Department  of 
the  Superintendent  of  Car  Equipment,  and  in  accordance 
with    the   specifications   hereto   annexed   and   the   drawings 
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herein  referred  to,  which  arc  hereby  made  a  part  of  this 
Contract,  for  the  actual  cost  and  expense  incurred,  plus 
per  cent.  Said  drawings  bear  the  general  title  "  Inter- 
borough  Eapid  Transit  Company,"  and  are  specified  and 
identified  in  Schedule  A  annexed  hereto.  The  Contractor 
shall  also  do  such  other  work  and  furnish  such  other  materials 
as  may  be  required  by  the  Chief  Engineer,  or  either  Superin- 
tendent, as  the  case  may  be,  upon  the  same  terms  and  con- 
ditions. 

''  6.  The  Company,  in  consideration  of  such  performance, 
will  pay  to  the  Contractor  the  full  actual  costs  and  expenses 
thereby  incurred  by  the  Contractor,  and,  except  as  herein- 
after provided,  in  addition  thereto  a  sum  equal  to 
per  cent,  of  such  actual  costs  and  expenses  as  compensation 
to  the  Contractor  for  his  sei-vices  and  also  for  all  obligations 
and  risks  herein  assumed  by  the  Contractor,  hereinafter 
called  the  Contractor's  percentage. 

"  7.  The  actual  costs  and  expenses  shall  include: 

■'(a)  The  sums  actually  and  necessarily  paid  by  the  Con- 
tractor for  superintendence,  rents,  licenses  and  permits,  office 
management  and  expenses;  engineering,  legal  expenses  and 
administration ; 

"(b)  The  sums  actually  and  necessarily  paid  by  the  Con- 
tractor for  such  insurance  or  indemnity  bonds  as  the  Com- 
pany may  prescribe  or  as  the  Contractor  may  otherwise  deem 
proper;  no  Contractor's  percentage  shall  be  allowed  on  such 
sums; 

"(c)  Expenditures  necessarily  incurred  in  defending  and 
discharging  claim  for  damages  to  persons  or  property  arising 
from  negligence,  or  otherwise,  by  the  Company,  the  Con- 
tractor, or  whomsoever  done;  or  at  the  option  of  the  Com- 
pany, the  Contractor  will  turn  over  to  the  Law  Department 
of  the  Company  all  such  claims  and  suits  for  adjustment, 
litigation  or  payment  by  the  Company ;  no  Contractor's  per- 
centage shall  be  allowed  on  expenditures  in  payment  of  claims 
or  judgments  for  injuries  to  persons  or  property. 

"  8.  On  or  about  the  first  day  of  each  month,  the  Chief 
Engineer,    the    Superintendent  of   ^fotive   Power   and   the 
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Superintendent  of  Car  Equipment  shall  make  an  estimate 
in  writing,  such  as,  in  the  opinion  of  the  said  Chief  Engineer, 
or  of  either  of  said  Superintendents,  as  the  ease  may  be, 
shall  be  just  and  fair,  of  the  actual  costs  and  expenses  in- 
curred for  the  work  done  and  materials  delivered,  pertaining 
respectively  to  the  Eugineering  Department,  Department  of 
Superintendent  of  Motive  Power  and  the  Department  of 
Superintendent  of  Car  Equipment,  to  the  end  of  the  -pre- 
ceding calendar  month,  or  since  the  last  mionthly  estimate. 
The  Chief  Engineer,  or  either  Superintendent,  as  the  case 
may  be,  shall  also  make  an  estimate  in  writing,  such  as,  in 
the  opinion  of  an^^  of  them,  shall  be  just  and  fair,  of  the 
actual  costs  and  expenses  incurred  by  the  Contractor  for 
materials  procured  by  him  and  in  his  possession  in  The  City 
of  New  York,  or  in  the  possession  of  the  car  builders, 
although  not  yet  delivered  to  the  Company,  provided  that 
such  materials  be  set  apart  and  marked  and  identified  as 
the  property  of  the  Company. 

"  9.  On  or  about  the  fifteenth  day  of  each  month  ninety 
per  centum  of  the  amount  appearing  due  by  such  estimates, 
together  with  the  Contractor's  percentage  thereof,  shall  be 
paid  to  the  Contractor  in  cash  at  the  oflice  of  the  Company 
upon  delivery  of  receipts  satisfactory  to  the  Company. 

"  10.  Whenever,  in  the  opinion  of  the  Chief  Engineer,  or 
either  Superintendent,  as  the  case  may  be,  the  Contractor 
shall  have  completely  perfomied  a  substantial  and  con- 
veniently separable  portion  of  this  Contract,  the  Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  shall, 
prepare  an  intermediate  estimate  as  to  such  separable  portion 
showiiig  from  actual  measurement  the  whole  amount  of  work 
done  and  materials  furnished  as  to  such  portion  and  the 
actual  costs  and  expenses  thereof  according  to  the  tenus  of 
this  contract.  At  the  expiration  of  thirty  days  after  the 
delivery  of  such  intermediate  estimate  as  to  any  such  sub- 
stantial portion,  the  Company  shall  pay  to  the  Contractor 
the  amount  of  such  costs  and  expenses,  plus  the  Contractor's 
percentage  then   remaining  unpaid   as  to   such    substantial 
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portion,  provided  that  as  to  all  other  portions  remaining 
unperfoi-med,  progress  satisfactoiy  to  the  Chief  Engineer,  or 
eitiier  Superintendent,  as  the  case  may  be,  shall  have  l)een 
made  by  the  Contractor. 

"  11.  Whenever,  in  the  opinion  of  the  Chief  Engineer,  or 
either  Superintendent,  as  the  case  may  be,  the  Contractor 
shall  have  completely  performed  this  Contract,  the  Chief  En- 
gineer and  the  respective  Superintendents  shall  prepare  a 
final  statement  or  estimate  showing  from  actual  measure- 
ments the  whole  amount  of  work  done  and  materials  fur- 
nished by  the  Contractor  and  the  actual  costs  and  expenses 
thereof,  plus  the  Contractor's  percentage  to  the  Contractor. 
At  the  expiration  of  thirty  days  after  the  delivery  of  such 
final  estimates,  the  Company  shall  pay  to  the  Contractor  in 
cash  the  amount  remaining  after  deducting  from  the  amoimt 
stated  in  such  final  estimates  all  such  sums  as 
shall  theretofore  have  been  paid  to  the  Contractor  under  any 
of  the  provisions  of  this  Contract,  and  also  any  sum  or  all 
sums  of  money  as  by  the  terms  hereof  the  Company  is  or  may 
be  authorized  to  reserve  or  retain.  All  prior  monthly  or  in- 
termediate estimates  or  other  certificates  upon  which  partial 
or  other  payments  may  have  been  made  (being  merely  esti- 
mates) shall  be  subject  to  correction  in  the  final  estimates. 

"  12.  The  acceptance  by  the  Contractor  of  the  last  or  final 
paymentl  shall  be  and  operate  as  a  release  to  the  Company 
from  all  claim  and  liability  to  the  Contractor  for  anything 
done  or  furnished  for,  or  relating  to,  the  work,  or  for  any 
act  or  neglect  of  the  Company  or  the  Chief  Engineer  or 
either  Superintendent,  as  the  case  may  be,  or  of  any  person 
relating  or  affecting  the  work. 

"  13.  It  is  understood  that  this  Contract  must  be  per- 
formed  without  seriously  interfering  with  the  nomial  and 
usual  operations  of  the  railroads  and  the  power  house,  sub- 
stations, shops,  terminals  and  other  places  and  appliances  of 
tbe  Company,  and  therefore  it  is  expressly  agreed  that,  as  to 
all  matters,  the  Contractor  and  his  subordinates  will  cooperate 
and  confer,  and  comply  with  the  directions  of  the  Chief  En- 
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giiieer,  Superintendent  of  Motive  Power  and  the  Superin- 
tendent of  Car  Equipment  with  regard  to  all  matters  per- 
taining to  their  respective  departments  so  that  the  Company 
and  the  Contractor  shall  have  the  benefit  at  all  times  of  the 
technical  and  practical  knowledge  and  skill  of  those  represen- 
tatives of  the  Company,  and  their  respective  assistants.  This 
provision  shall  apply  as  well  to  the  acquisition  of  equipment 
and  the  labor  and  materials  for  etjuipinent,  and  the  labor  and 
materials  for  construction,  as  to  all  work  of  construction  and 
of  equipment,  and  the  time,  manner  and  methods  of  the  per- 
formance of  each  and  every  part  thereof. 

"  14.  The  Company  may,  whenever  it  deems  it  advisable, 
estnblish  a  system  of  accounts,  vouchers  and  pay-rolls  to  be 
used  by  tlio  Contractor  in  connection  with  this  Contract,  and 
may,  from  time  to  time,  prescribe  and  alter  the  form  and 
manner  in  which  they  shall  be  kept.  The  Company  shall  at 
all  times  have  access  to  all  such  accounts  and  other  records 
for  inspection  and  examination,  so  that  the  actual  costs  and 
expenses  can,  at  all  times,  be  promptly  and  accurately  deter- 
mined and  the  property  identified. 

"  15.  Xo  payment,  credit,  compensation,  or  concession, 
of  whatsoever  character,  having  in  any  way  to  do  with  the 
actual  costs  and  expenses  of  the  Contractor  under  this  Con- 
tract, shall  be  determined  to  be  a  part  of  such  costs  and  ex- 
penses, unless  the  Contractor,  before  making  such  payment, 
credit,  compensation  or  concession,  shall  forthwith  file  with 
the  Company  a  duplicate  voucher,  credit  slij)  or  other  original 
evidence  thereof,  for  audit  by  the  Auditor  of  the  Company 
and  approval  for  payment  by  the  President  of  the  Company, 
or  by  some  person  by  the  president  thereunto  duly  authorized. 

"  16.  The  Company  may  object  to  any  expenditure  either 
made  or  proposed,  as  unreasonable  or  improper,  and  there- 
upon such  expenditures  shall  not  be  estimated  by  the  Chief 
Engineer,  or  eitlier  Superintendent,  as  the  case  may  be,  as 
a  part  of  the  actual  costs  and  expenses ;  but  the  disjiuted 
items  shall  be  held  in  suspense  and  submitted  to  adjudieatiou 
either  b,\'  arbitration  or  in  the  courts. 

"  17.  The  (.'outractor  shall  not  assign  this  Contract  without 
lirst  having  obtained  the  consent  in  writing  of  the  Company, 
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and  without  svich  conseoit  no  such  assignment  shall  be  recog- 
nized by,  or  be  binding  vipon  the  Company;  but  nothing 
herein  contained  shall  be  deemed  to  affect  the  right  of  his 
personal  representatives  to  complete  the  same  in  case  of  his 
death.  The  Contractor  shall  (except  in  such  cases  where 
])ermission  to  do  otherwise  is  expressly  granted  from  time  to 
time  in  writing  by  the  Company  through  its  President  or  a 
Vice-President)  before  entering  into  any  contract,  agTeement 
or  undertaking  having  to  do  with  the  construction  or  equip- 
ment of  the  railroads,  submit  the  same  to  the  President  or  a 
\ice-President  for  his  approval,  and  he  may,  as  a  condition 
of  approval,  require  the  insertion  of  such  terms  and  conditions 
therein  as  may  be  deemed  necessary.  The  Company  may 
further  require  the  Contractor,  before  entering  into  any  agree- 
ment having  to  do  with  the  construction  or  equipment  of  the 
railroads,  to  ask  for  proposals  upon  forms  of  contracts  satis- 
factory to  the  Company  in  a  specific  manner  and  for  a  spec- 
ified time. 

"  IS.  This  Contract  contemplates  the  most  thorough  and 
minute  inspection  by  the  Company  and  its  Chief  Engineer, 
or  either  Superintendent,  as  the  case  may  be,  and  by  their 
representatives  or  subordinates,  of  all  work  and  materials 
(and  of  the  manufacture  or  preparation  of  such  materials) 
entering  into  both  construction  and  equipment,  and  the  Con- 
tractor shall  at  all  times  give  to  the  Company  and 
its  officers,  to  the  Chief  Engineer  and  his  duly 
authorized  assistants  and  subordinates;  to  the  Super- 
intendent of  Motive  Power  and  his  duly  author- 
ized assistants  and  subordinates;  to  the  Superin- 
intendent  of  C!ar  Equipment  and  his  duly  authorized  assist- 
ants and  sulx3rdinates,  and  to  any  person  designated  by  the 
President  or  a  Vice-President  of  the  Company,  all  facilities, 
whether  necessary  or  convenient,  for  inspecting  the  materials 
to  be  furnished  and  the  work  to  be  done  in  and  about  the  con- 
struction and  equipment  under  this  Contract,  and  such  repre- 
sentatives of  the  Company  shall  be  admitted  at  any  time 
summarily  and  without  delay,  to  any  part  of  the  work  or 
to  the  iu?pc<'tion  of  materials  at  any  place  or  stage  of  their 
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manufacture,  preparation,  shipment  or  delivery.  But  it  is 
expressly  agreed  however,  that  no  omission  on  the  part  of  the 
Company,  or  its.  Chief  Engineer,  or  either  Superintendent,  as 
the  case  may  be,  or  any  other  representative  thereof,  to  point 
out  any  errors,  variations  or  defects,  shall  give  the  Con- 
tractor any  right  or  claim  against  the  Company,  or  in  any 
way  relieve  the  Contractor  from  his  obligation  to  do  the  work 
and  furnish  the  materials  according  to  the  terms  of  this 
Contract. 

"  19.  The  Contractor  also  agrees  strictly  and  fully  and 
freely  to  comply  with  every  provision  of  the  two  certificates 
in  respect  to  inspection  and  supervision  by  the  Public  Service 
Commission  to  the  extent  that  such  provisions  have  to  do  with 
the  performance  of  this  Contract. 

"  20.  Simultaneously  with  the  execution  of  this  Contract, 
and  before  the  same  shall  be  or  become  binding  upon  the 
Company',  the  Contractor  shall  deliver  to  the  Company'  a 
bond  ill  the  form  attached  hereto  and  made  a  part  hereof, 
executed  by  the  Contractor  and  a  surety  or  sureties,  approved 
by  the  Company  in  the  sum  of  One  TMillion  Dollars 
($1,000,000.00)  as  security  for  the  faithful  performance  of 
this  Contract  by  the  Contractor. 

"  21.  In  addition,  and  as  further  security,  the  Company 
may  retain  ten  per  centum  (10%)  of  the  amounts  certified 
from  time  to  time  to  be  due  on  each  preliminary  estimate 
until  said  ten  per  centum  (10%)  shall  have  been  paid  in  full 
upon  an  intermediate  estimate,  or  a  final  estimate,  as  here- 
iubefore  provided. 

"  22.  The  Company  reserves  the  right  to  change  the  loca- 
tion, and  to  alter  in  any  way  it  may  deem  necessary,  the 
drawings  aforesaid,  in  part  or  altogether,  at  any  time  during 
the  progress  of  the  work,  without  constituting  grounds  for 
any  claim  by  the  Contractor  for  payment  or  allowance  for 
damages  or  extra  services,  or  loss  of  profit  other  than  pay- 
ment of  the  actual  costs  and  expenses  for  work  done  and 
materials  furnished,  plus  the  Contractor's  percentage. 

"  23.  Any  directions  or  explanations  given  by  the  Chief 
Engineer  or  either  Superintendent,  as  the  case  may  be,  to 
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the  Contractor,  or  his  agents,  employees  or  subcontractors,  to 
complete  or  give  proper  effect  to  the  plans  and  specifications, 
shall  be  deemed  a  part  of  said  specifications  and  of  this  Con- 
tract; but  all  such  directions  shall  be  in  writing  and  a  copy 
thereof  dulj-  delivered  to  the  Contractor  at  his  office  imme- 
diately thereafter. 

"  24.  All  materials  furnished  and  work  done  not  in 
accordance  with  said  plans  and  specifications  shall,  on  de- 
mand of  the  Chief  Engineer,  or  either  Superintendent,  as 
the  case  may  be,  be  removed  by  the  Contractor,  (unless 
erected  or  fu]-nished  by  direction  of  the  Company)  at  the 
ex])ensc  of  the  Contractor,  and  other  materials  shall  be  fur- 
nished and  work  done  in  place  thereof  which  shall  be  in  ac- 
cordance with  said  plans  and  specifications,  the  Company 
reserving  the  right  to  continue  to  use  the  rejected  parts  in 
service  until  new  parts  have  been  furnished,  and  such  altera- 
tions shall  be  without  cost  to  the  Company. 

"  25.  To  pre^'ent  disputes  and  litigations,  the  Chief  Engi- 
neer, or  either  Supei'intendent,  as  the  case  may  be,  shall,  in 
all  cases,  determine  the  amount,  quality,  acceptability  and 
fitness  of  the  several  kinds  of  work  and  materials  which  are 
to  be  paid  for  under  this  Contract,  except  as  to  the  expendi- 
tures objected  to  by  the  Company  as  in  paragraph  15  pro- 
vided ;  shall  determine  all  questions  in  relation  to  the  work 
and  the  construction  thereof,  and  shall,  in  all  cases,  determine 
every  question  which  may  arise  relative  to  the  fulfillment  of 
this  Contract  on  the  part  of  the  Contractor.  Such  determina- 
tion and  estimate  shall  be  final  and  conclusive  upon  the  Con- 
tractor, and  shall  be  a  condition  jjrecedent  to  the  right  of  the 
Conti'actor  to  receive  any  money  under  this  Contract. 

"  26.  During  the  progress  of  the  work,  it  will  be  necessary 
for  other  contractors  and  persons  to  do  work  in  or  about  the 
construction  or  equipment  upon,  or  adjacent  to,  some  portion 
of  the  railroad  embraced  within  this  Contract.  The  Con- 
tractor shall  afford  to  such  other  contractors  or  persons  such 
facilities  as  the  Chief  Engineer,  or  either  Superintendent,  as 
the  case  ma^-  !ie,  may  require.  Any  difference  or  conflict 
which  ma^'  arise  betAvecn  the  Contractor  and  other  contractors 
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of  the  Company  in  regard  to  their  work  shall  be  adjusted  and 
determined  by  the  Chief  Engineer,  or  either  Superintendent, 
as  the  case  may  be. 

"  27.  The  Company  may  pay  the  amouiit  of  any  liens  upon 
or  growing  out  of  any  of  the  work  done  or  materials  furnished 
hereunder,  and  may  deduct  the  amounts  so  paid  from  the 
amount  then  or  thereafter  falling  due  to  the  Contractor,  and 
the  Contractor  hereby  undertakes  to  indemnify  and  save 
harmless  the  Company  from  and  against  all  loss,  damage  or 
expense  arising  from  such  liens. 

■'  28.  Time  is  of  the  essence  of  this  Contract.  The  Con- 
tractor shall  begin  the  performance  of  the  work  and  the 
furnishing  of  materials  in  such  portions  or  sub-divisions,  and 
in  such  quantities,  when  and  as  directed  by  notice  in  writing 
by  the  Chief  Engineer,  or  either  Superintendent,  as  the  case 
may  be.  At  the  time  of  such  notice  the  Chief  Engineer,  or 
either  Superintendent,  as  the  case  may  be,  may  issue  addi- 
tional or  supplemental  specifications  to  the  specifications 
hereto  annexed,  which  additional  or  supplemental  specifica- 
tions shall  be  deemed  to  be  a  part  of  this  Contract.  The  Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  shall 
S'pecify  in  such  notice  or  in  such  additional  or  supplemental 
specification,  the  date  when  the  work  or  materials  therein 
specified  to  be  done  or  furnished,  shall  be  completely  done  or 
furnished.  The  Contractor  will  carry  on  the  work  with  such 
force  and  number  of  shifts  and  in  such  manner  and  order  as 
may  be  directed  bj^  the  Chief  Engineer,  or  either  Superin- 
tendent, as  the  case  may  be. 

"  29.  In  the  computation  of  the  time  occupied  by  the  Con- 
tractor in  completing  the  performance  of  the  work,  or  fur- 
nishing the  materials  specified  in  such  notice  or  such 
additional  or  supplemental  specifications,  the  length  of  time, 
during  which  the  work  or  any  part  thereof  has  been  delayed 
by  any  act  or  omission  of  the  Company,  or  by  interference 
by  public  authority,  or  by  injunction  for  which  the  Contractor 
is  in  no  way  responsible,  or  other  causes  beyond  the  reason- 
able control  of  the  Contractor,  shall  be  allowed  to  the  Con- 
tractor and  the  time  for  completion  shall  be  extended  by  the 
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Company  by  the  amount  of  the  time  of  such  delay ;  provided, 
however,  that  no  period  of  such  delay  shall  be  deemed  to 
begin  until  written  notice  thereof  shall  be  given  by  the  Con- 
tractor to  the  Company. 

"  30.  The  Company  shall  be  accorded  the  right,  if  it  so 
desires,  to  intervene  or  become  a  party  to  any  suit  or  pro- 
ceeding in  which  an  injunction  shall  be  obtained,  and  to 
move  to  dissolve  the  same  or  otherwise,  as  the  Company  may 
deem  proper.  If  necessary  the  attorney  or  counsel  of  the 
Company  shall  be  authorized  by  the  Contractor  to  appear, 
for  that  purpose,  as  attorney  or  counsel  for  the  Contractor. 

"  31.  The  Company  reserves  the  right  of  temporarily  sus- 
pending the  execution  of  the  whole  or  any  part  of  the  work 
herein  contracted  to  be  done  at  such  times  and  for  such 
periods  as  the  Chief  Engineer,  or  either  Superintendent,  as 
the  case  niaj-  be,  may  deem  necessary,  and  it  shall  be  the 
duty  of  the  Contj'actor  during  such  period  of  suspension  to 
maintain  and  preserve  the  plant  and  the  work  theretofore 
completed  in  proper  and  safe  condition  and  to  provide  and 
furnish  all  labor  and  materials  necessary  therefor.  The 
actual  costs  and  expenses,  plus  the  Contractor's  percentage 
as  hereinbefore  defined,  of  such  maintenance  and  preserva- 
tion shall  be  paid  to  the  Contractor,  but  no  additional  per- 
centage or  other  compensation  shall  be  paid  because  of  such 
suspension. 

''32.  The  permitting  of  the  Contractor  to  continue  the 
jjcrformancc  of  work,  or  the  furnishing  of  material,  or  any 
part  thereof,  after  the  time  specified  in  such  notice  or  addi- 
tional or  supplemental  specifications  for  completion,  or  after 
the  date  to  which  the  time  of  completion  may  have  been  ex- 
tended, or  the  making  of  partial  payments  to  the  Contractor 
after  any  such  periods,  shall  in  no  wise  operate  as  a  waiver  on 
the  part  of  the  Company  of  the  right  to  terminate  the  em- 
ployment of  the  Contractor  or  to  invoke  any  other  of  the 
remedies  herein  provided  in  case  of  abandonment  or  delay, 
nor  shall  any  such  permission  or  payment  be  deemed  a  waiver 
or  forfeiture  by  the  Company  of  any  claim  for  damages  or 
expenses  arising  from  such  non-completion  within  the  time  or 
times  specified. 
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'■  33.  In  case  the  Contractor  shall  fail  to  complete  the 
lierl'ormance  of  work  or  the  furnishing  of  materials  specified 
in  such  notice  or  additional  or  sui:)plemental  specifications, 
in  accordance  with  the  specifications  and  to  the  satisfaction 
of  the  Chief  Engineer,  and  either  Superintendent,  as  the  case 
inav  he,  within  the  time  specified  therefor,  the  Contractor 
shall  and  will  pay  to  the  Company  the  sum  of  1/100  ot  one 
per  ccent.  of  the  estimated  cost  of  the  particular  portion  as 
to  which  he  shall  be  in  default,  for  each  and  every  day  the 
time  consumed  in  said  performance  and  completion  may 
exceed  the  time  allowed  for  that  pui'pose,  which  said  sum,  m 
view  of  the  difficulty  of  ascertaining  the  exact  dairuige  wliicii 
tlie  Company  will  suffer  by  reason  of  delay  in  such  perform- 
ance or  completion,  is  hereby  agreed  upon,  frsed  and  deter- 
mined by  the  parties  hereto  as  the  liquidated  damages  that 
the  Company  will  suffer  by  reason  of  said  delay  and  default, 
and  not  as  a  penalty;  and  the  Company  shall  and  may  de<ku't 
and  retain  the  amount  or  amounts  of  such  liquidated  dam- 
ages out  of  the  moneys  -which  may  be  due  or  become  due  to 
tlie  Contractor  under  this  Contract. 

''  34.  Should  the  Contractor  at  any  time  refuse  or  nogloct 
to  supply  a  sufficiency  of  properly  skilled  workmen  or  of 
materials  of  the  proper  quality,  or  fail  in  any  respect  to  ])vos- 
ecute  the  work  with  such  diligence  as  will,  in  the  O])inion  of 
the  Chief  Engineer,  or  either  Superintendent,  as  the  case  may 
bo,  insure  its  completion  within  the  time  herein  stipulated, 
or  fail  in  the  performance  of  any  of  the  agreements  liorciii 
contained,  the  Company  shall  be  at  liberty,  after  ten  days' 
written  notice  to  the  Contractor,  to  provide  any  such  labor 
or  materials,  and  to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the  Contractor  under 
til  is  'Contract;  and  if  the  Chief  Engineer,  or  either  Superin- 
tendent, as  the  case  may  be,  shall  certify  that  such  refusal, 
neglect  or  failure  is  sufficient  ground  for  such  action,  tlie 
Company  shall  also  be  at  liberty  to  terminate  the  emplovmeni 
of  the  Contractor  for  said  work  and  to  enter  upon  the  prem- 
ises and  take  possession  for  the  purpose  of  completing  tlie 
work  comprehended  under  this   Contract,   of  all   mat-:^ria]s, 
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plant,  tools  and  appliances  thereon,  and  to  employ  any  other 
person  or  persons  to  perform  said  work,  and  to  provide  the 
materials  therefor ;  and  in  case  of  such  termination,  the  Con- 
tractor shall  not  be  entitled  to  receive  any  further  payment 
vmder  this  Contract  until  said  work  shall  be  wholly  com- 
pleted, at  which  time,  if  the  unpaid  balance  of  the  amount  to 
be  paid  under  this  Contract  shall  exceed  the  expense  incurred 
by  the  Comjiany  in  completing  the  work,  such  excess  shall  be 
paid  by  the  Company  to  the  Contractor ;  but  if  such  expenses 
shall  exceed  such  unpaid  balance,  the  Contractor  shall  pay  the 
difference  to  the  Company;  and  the  certificate  of  the  'Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  of 
the  cost  of  furnishing  the  materials  and  completing  the  work, 
shall  be  conclusive  upon  the  parties. 

"  35.  In  case  of  the  bankruptcy,  insolvent  assignment  or 
failure  of  the  Contractor  before  this  Contract  is  completed  on 
his  part,  tlie  Company  may,  in  addition  to  all  other  rights 
and  remedies  herein  or  by  law  provided,  elect  to  take  posses- 
sion of  the  unfinished  work  of  this  Contract,  or  any  part 
tliereof,  and  the  materials  required  therefor,  and  to  have  the 
same  completed  and  delivered  at  the  expense  of  the  Contrac- 
tor or  his  assignees. 

"  36.  All  risk  of  loss  or  damage  not  caused  or  contributed 
by  the  Company,  to  the  work  or  to  any  part  thereof,  or  to 
any  of  the  materials,  tools,  macliinery,  plant  or  other  things 
used  in  doing  the  work,  ordinar\-  wear  and  tear  excepted,  is 
assumed  by  the  Contractor,  and  any  such  loss  or  damage  shall 
be  made  good  by  him  at  his  own  cost,  and  the  construction 
shall  be  carried  forward  by  him  in  accordance  with  this  Con- 
tract without  additional  cost  to  the  Company  by  reason  of 
such  loss  or  damage,  unless  the  same  shall  be  caused  by  the 
act  of  God,  the  piiblic  enemy,  riots,  or  the  malicious  or  crimi- 
nal acts  of  others. 

"  37.  It  is  expressly  agreed,  however,  that  the  Contractor 
shall  not  be  discharged  or  relieved  from  any  obligations  and 
liabilities  hereunder  hy  the  employment  of  a  subcontractor. 
The  provisions  of  this  Contract  shall  apply  to  such  subcon- 
tractor, its  agents  and  employees,  in  all  respects,  and  all  acts 
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and  negligence  of  the  subcontractor,  its  agents  and  employees, 
shall  be  deemed  to  be  those  of  the  Contractor. 

"  38.  The  tools,  machinery  and  plant  to  be  used,  installed 
and  operated  by  the  Contractor  shall  be  of  the  best  kind  and 
sufficient  for  the  work  to  be  done ;  but  if  at  any  time  the  Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  shall 
deem  such  tools,  machinery  and  plant  insufficient,  or  methods 
of  operation  faulty,  either  for  performing  the  work  in  the 
manner  or  time  required  by  the  Contract  and  specifications, 
or  for  the  security  of  persons  or  property,  he  may  order  them 
changed  or  discontinued,  and  the  Contractor  shall  comply 
immediately. 

"  39.  The  Chief  Engineer,  or  either  Superintendent,  as 
the  case  may  be,  may  order  the  discharge  of  any  employee 
of  the  Contractor  for  inefficiency  or  for  conduct  which  in  the 
opinion  of  the  Chief  Engineer,  or  either  Superintendent,  as 
the  case  may  be,  is  prejudicial  to  the  interests  of  the  Com- 
pany, and  the  employee  shall  not  again  be  employed  on  the 
work.  Sub-contractors  and  their  employees  shall  be  consid- 
ered as  employees  of  the  Contractor. 

''40.  The  Contractor  shall  obtain  all  licenses  and  permits 
necessary  for  the  prosecution  of  the  work,  and  obser\e  and 
comply  with  all  laws  of  the  United  States,  of  the  State  of 
Xew  Yol-k,  and  all  local  ordinances  or  regulations  in  any 
manner  regulating  or  affecting  the  labor  or  materials  involved 
in  the  performance  of  this  Contract  and  shall  protect  the 
Company  from  any  penalties  incurred  in  conseqiience  of  vio- 
lation or  neglect  thereof  by  the  Contractor  or  by  anyone  in 
the  employ  of  the  'Contractor. 

"  41.  In  the  event  of  any  doubt  as  to  the  meaning  of  anv 
portion  or  portions  of  the  specifications  or  contract  drawings, 
or  the  text  of  this  Contract,  the  same  shall  be  interpreted  as 
calling  for  the  best  construction,  both  as  to  materials  and 
workmanship,  capable  of  being  supplied  or  applied  under 
existing  local  conditions,  iri'cspective  of  any  provisions  herein 
contained  as  to  the  inspection  of  the  said  work  and  materials. 

"  42.  The  specifications  and  other  provisions  of  this  Con- 
tract and  the  drawings  are  intended  to  be  explanatory  of  encli 
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other.  Should,  however,  any  discrepancy  appear  or  any 
misunderstanding  arise  as  to  the  import  of  anything  con- 
tained in  either,  the  explanation  of  the  Chief  Engineer,  or 
either  Superintendent,  as  the  case  may  be,  if  in  writing,  shall 
be  final  and  conclusive. 

"  43.  If  any  inconsistency  or  conflict  shall  exist  between 
an^'  part  of  this  Contract  and  said  specifications,  the  provi 
sions  of  this  Contract  shall  prevail. 

"  44.  In  the  absence  of  the  Contractor,  the  Chief  En- 
gineer, or  either  Superintendent,  as  the  case  may  be,  shall 
have  authority  to  give  such  instructions  as  he  may  deem  im- 
mediately necessary  to  the  superintendent  or  foreman  in 
charge  at  the  point  where  such  instructions  are  given,  and  the 
same  shall  be  obeyed  as  though  issued  to  and  by  the  Con- 
tractor; but  all  such  directions  shall  be  in  writing,  and  a 
copy  thereof  duly  delivered  to  the  Contractor  at  his  office 
immediately  thereafter. 

"  45.  All  written  notices  to  the  Contractor  herein  jiro- 
vided  for  shall  be  given  by  mailing  or  delivering  the  same, 
addressed  to  the  Contractor  at  his  principal  offiice  in  The  City 
of  New  York,  State  of  ISTew  York.  Proof  of  sending  same  by 
registered  mail  shall  be  sufficient  for  all  purposes.  The  pro- 
visions of  this  paragraph  shall  also  apply  to  all  notices  to  be 
given  to  the  Contractor  or  to  the  surety  or  sureties  of  the  Con- 
tractor under  or  in  connection  with  the  surety  bond  given  or 
required  in  accordance  with  this  Contract. 

"  46.  The  Company  reserves  the  right  at  its  option  to  exe- 
cute with  its  own  organization,  or  to  engage  others  to  execute, 
such  portions  of  the  work  as  it  may  deem  advisable  because  of 
its  or  their  gi-eater  familiarity  therewith,  or  as  a  matter  of 
convenience  in  connection  vsdth  its  ordinary  other  business. 
In  general,  such  expected  work  will  be  changes  in  founda- 
tions, signalling,  power  house  appliances  and  electrical  mat- 
ters, including  car  wiring  and  such  similar  things  of  a  tech- 
nical nature  as  may  best  be  done  in  that  manner;  the  cost 
of  all  which  excepted  work  is  estimated  to  be  a  sum  not  ex- 
ceeding two  million  dollars.  But  the  Contractor  agrees  to 
leave  all  such  questions  to  the  judgment  of  the  Company, 
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acting  by  its  Chief  Engineer,  or  either  of  its  Superintendents, 
as  the  case  may  be. 

''  47.  This  Contract,  except  for  temporary  occupation  by 
the  Contractor,  does  not  include  the  procurement  of  real 
estate  or  easements,  or  rights,  titles  and  interests  in  real 
estate  for  the  construction  of  the  railroads  or  their  operation; 
nor  matters  pertaining  to  franchises  or  consents  incidental 
thereto. 

"  48.  The  provisions  of  the  certificates  as  to  arbitrations 
shall  be  followed  by  the  Company  and  the  Contractor  in  the 
adjustment  of  disputes  so  far  as  those  provisions  may  be 
workable  under  this  Contract. 

"49.  Under  the  completion  of  any  part  of  the  work,  the 
Contractor  shall,  on  demand  of  the  Chief  Engineer,  or  either 
Superintendent,  as  the  case  may  be,  remove  therefrom  or  turn 
over  to  the  Company,  as  directed,  the  plant,  tools,  machinery, 
appliances  and  materials  then  remaining  on  hand  which  have 
been  paid  for  by  the  Company  as  part  of  the  Contractor's 
actual  cost  and  expenses,  or  such  portions  thereof,  as  the  Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  ma.y 
deem  necessary  so  as  not  to  impede  the  execution  of  the  re- 
maining work  by  the  Contractor  or  others.  Upon  the  final 
completion  of  the  entire  work  and  its  acceptance  by  the  Chief 
Engineer,  or  either  Superintendent,  as  the  case  may  be,  the 
Contractor  shall  remove  from  the  Company's  property  all  the 
plant,  tools,  machinery  and  appliances  then  remaining  on 
hand  and  leave  the  premises  free  from  rubbish  and  waste 
materials  and  in  a  clean  and  finished  condition,  and  the  Con- 
tractor shall  turn  over  to  the  Company  all  the  plant,  tools, 
machinery,  appliances  and  materials,  wherever  located,  then 
remaining  on  hand  which  have  been  paid  for  by  the  Company 
as  part  of  the  Contractor's  actual  cost  and  expenses.  If  any 
such  articles  shall  be  sold  or  disposed  of  by  the  Contractor 
before  the  final  completion  of  the  work,  the  proceeds  shall  be 
credited  by  the  Contractor  upon  his  monthly  estimates  as 
equivalent  to  cash  payments  by  the  Company;  but  no  such 
articles  shall  be  sold  or  disposed  of  by  the  Contractor  without 
first  procuring  the  approval  of  the  Company. 
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"  STATE  OF  NEW  YOEK,  1 

"  County  of  New  York,      J 

"  On  this day  of ,  1913,  before  me 

personally  came  Theodore  P.  Shonts,  to  me  kno^vn,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that  he  resides  m 
The  City  of  New  York,  State  of  New  York ;  that  he  is  the 
President  of  Interborough  Eapid  Transit  Company,  the  cor- 
poration described  in,  and  which  executed  the  above  instru- 
ment; that  he  knows  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  is  such  corporate  seal ;  that  it 
Avas  so  affixed  by  authority  of  the  board  of  directors  of  said 
corporation ;  and  that  he  signed  his  name  thereto  by  like 
authoritv." 


STATE  OF  NEW  YOEK, 
"  County  of  New  Yot?k, 


ss. 


"  On  this day  of ,  1913,  before  me 

personally  came  Frank  Hedley,  to  me  knowai,  who,  being  by 
me  duly  sworn,  did  depose  and  say  that  he  resides  in  the 
City  of  Yonkers,  State  of  New  York;  that  he  is  the  Vice- 
President  of  Interborough  Eapid  Transit  Company,  the  cor- 
poration described  in,  and  which  executed  the  above  instru- 
ment; that  he  knows  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  is  such  corporate  seal;  that  it 
was  so  affixed  by  authority  of  the  board  of  directors  of  said 
corporation;  and  that  he  signed  his  name  thereto  by  like 
authority." 


"  STATE  OF  NEW  ^'OEK, 
LorNTY  OF  JNkw  YonK, 

"  On  this day  of ,  1913,  before  me 

])ersonally  came  Jolm  F.  Stevens,  to  me  known  and  known 
to  mo  to  be  the  individual  described  in  and  who  executed  the 
foregoing  instrument,  and  he  thereupon  acknowledged  to  me 
tlmt  he  executed  the  same." 

"  Know  all  men  by  these  presents  that  we,  John  F. 
Stevens,  as  principal,  and     ,  as  surety,  are  held 
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and  lirmly  bound  unto  Interborougli  Eapid  Transit  Company 
a  corporation  created  and  existing  under  the  laws  of  New 
York,  in  the  sum  of  One  ililliou  Dollars  ($1,000,000)  law- 
ful money  of  the  United  States  of  America,  to  be  paid  to  the 
said  Interborougli  Eapid  Transit  Company,  its  successors  or 
assigns,  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves  and  our  respective  heirs,  executors,  adminis- 
trators, successors  and  assigns,  jointly  and  severally,  firmly 
h\  these  presents. 

"  Sealed  with  our  seals,  dated  this day  of , 

1913. 

"  AMiereas,  the  above  bounded  principal,  by  an  instrmnent 
in  writing  under  his  hand  and  seal,  bearing  even  date  vyith 
these  presents,  has  contracted  Math  the  said  Interborougli 
Eapid  Transit  Company  to  do  certain  work  and  furnish  cer- 
tain materials  on  the  conditions  and  for  the  considerations  in 
the  said  instrument  mentioned  and  contained,  a  cop}'  of  which 
instrument  is  hereto  annexed. 

'■  Xow,  therefore,  the  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden  John  F.  Stevens,  his  heirs, 
executors,  administrators,  successors,  or  assigns,  shall  well 
and  truly  and  in  a  good,  sufficient  and  workmanlike  manner 
perform  said  Contract  and  each  and  every  provision  therein 
contained  on  his  part  to  be  done  and  performed,  and  com- 
plete the  same  in  accordance  with  the  covenants,  terms  and 
stipulations  therein  stipulated  and  contained,  and  in  each 
and  every  respect  comply  with  the  conditions  and  covenants 
in  said  contract  contained,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 
"  Signed,  sealed  and  delivered 
in  the  presence  of 

(^-   s.)" 


"  STATE  OF  jSTEW  yORK,| 
"  County  of  New  Yokk,  J 

"  On  this day  of ,  in  the  year  one 

thousand  nine  hundred  and  thirteen  (1913),  before  me  per- 
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soually  came  John  F.  Stevens,  to  nie  known  and  known  to 
me  to  be  the  individual  described  in  and  who  executed  the 
foregoing  instrument  and  he  thereiipon  acknowledged  to  mo 
that  he  executed  the  same. 


Notary  Public." 


"  STATE  OF  NEW  YORK, 
"  County  of  New  York, 

"  On  this day  of ,  in  the  year  one 

thousand  nine  hundred  and  thirteen  (1913),  before  me  per- 
sonally came to  me  known,  who,  being  by  me 

duly  sworn,  did  depose  and  say,  that  he  resides  in 

that  he  is   of the  corporation 

described  in  and  which  executed  the  above  instrument;  that 
he  knows  the  seal  of  the  said  corporation;  that  the  seal  af- 
fixed to  said  instrument  is  such  corporate  seal ;  that  it  was  so 
affixed  by  order  of  the  Board  of  Directors  of  said  corporation 
and  that  he  signed  his  name  thereto  by  like  order. 


Notary  Public." 

Chairman  Thompson. —  We  will  excuse  witnesses  imtil  Monday 
morning.  Now,  what  are  you  going  to  do  with  these  books  to- 
night ? 

Mr.  Quackenbush. —  We  will  have  to  put  them  in  our  vaults, 
of  course. 

Mr.  Colby. —  We  will  work  right  here. 

Mr.  Quackenbush. —  You  could  come  up  to  our  office.  You 
will  have  better  air. 

Mr.  Colby. —  This  air  will  be  all  right. 

(Jhairman  Thompson. —  Is  there  anj-thing  more  ? 

Mr.  Colby. —  Notliing. 
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Chairman  Thompson. — All  witnesses  ;ue  excused  until  aMon- 
da^'  morning  at  11  o'clock.  The  Committee  will  be  adjourned 
until  to-morrow  morning  at  11  o'clock,  same  place. 

Whereupon  (at  4:36  o'clock  p.  m.)  the  Committee  adjourned 
to  meet  Saturday,  February  5,  1916,  at  11  o'clock  a.  m.  at  the 
same  place. 


FEBEUARY  5,  1916 

New  Yokk  County  Lawyees  Association  Board  Eoom, 
165  Eeoadwat,  New  York  City. 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Chairman  Thompson. —  Subpoenas  are  directed  to  be  issued  for 
the  books  and  papers  of  Andrew  Freedman  and  directed  to  his  ex- 
ecutors, Messrs.  Untermyer  and  Oakman,  and  the  Guaranty  Trust 
Company. 

There  being  nothing  else  to  come  before  the  Committee  at  this 
time,  we  will  suspend  until  Monday  morning  at  eleven  o'clock  at 
the  same  place. 

Wlhereupon,  at  1  o'clock  p.  m.,  an  adjournment  was  taken  to  11 
o'clock  A.  M.,  February  1,  1916,  at  the  same  place. 


FEBRUARY  7,  1916 


jSTew  York  County  Lawyers  Association  Board  Room, 
165  Broadway,  New  York  City. 

The  Committee  was  called  to  order,  by  iChairmaii  Thompson, 
at  11  A.  M.,  quorum  being  present. 

Mr.  Colby. —  Mr.  Chairman,  Mt.  Shouts  is  under  subpoena  to 
appear  here  this  morning,  and  I  understand  that  Mr.  Stanchfield 
IS  here  in  his  behalf. 

Mr.  Stanchfield. —  I  desire  to  say,  'Mv.  Chairman,  what  is  prob- 
ably more  than  a  motion.     It  is  of  course  merely  a  suggc^lion  and 
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generally  speakiug  it  is  to  this  etlect.  i  assume  from  the  infornui- 
tion  that  was  handed  to  me  that  this  Committee  in  its  investigation 
into  the  affairs  of  the  Interborough  Rapid  Transit  Company  and 
its  deals  with  the  Public  Service  iCommission  was  actuated  by  a 
desire  to  obtain  information  with  reference  to  perhaps  future  leg- 
islation, ^ow  running  back  quite  a  number  of  years,  perhaps 
fifteen  years  ago,  and  from  that  time  until  this  in  the  building  of 
the  entire  subway  system,  Mr.  Delancey  JSTicoU  has  represented  as 
counsel  the  various  railwa_y  corporations  engaged  in  these  enter- 
prises. Mr.  JSTicoll  will  not  be  here  until  next  week,  as  he  is  re- 
turning from  a  trip  abroad.  For  the  purpose  of  assisting  the 
Committee,  if  for  no  other  purpose,  it  would  be  extremely  valuable 
to  have  the  personal  presence  and  assistance  of  Mr.  Nicoll.  My 
suggestion  is,  or  motion,  if  it  should  be  made  in  that  form,  that 
the  examination  of  cither  Mr.  Shonts  or  the  directors  of  the  Inter- 
borough Rapid  Transit  Company  with  reference  to  contracts  run- 
ning back  OA^er  a  period  of  years  be  deferred  until  the  return  of 
Mr.  JSTicoll. 

Mr.  Colby. —  I  might  say,  Mr.  Chairman,  that  the  suggestion 
came  to  me  informally  prior  to  the  hearing  to-day  that  the  exami- 
nation of  Mr.  Shonts  be  deferred  until  Mr.  jSTicoll's  return. 

Mr.  Stanchfield. —  He  sailed  last  week  and  in  the  ordinary 
course  of  events,  barring  storms  and  submarines,  he  is  expected  to 
be  here  next  Monday. 

Chairman  Thompson. —  You  realize  of  course,  Mr.  Stanchfield, 
the  Committee  I  think  want  to  be  courteous.  We  don't  w;nit  to 
make  any  technical  demands  and  still  time  passes  and  we  are  very 
anxious  to  conclude  our  work  as  soon  as  properly  possible,  and 
AvJiile  we  have  allowed  witnesses  to  have  counsel  before  the  Com- 
mittee and  I  raised  no  question  about  it,  yet  it  is  not  right  to  be 
represented  by  counsel  and  if  we  adopted  that  rule  we  would  prob- 
ably get  through  with. this  investigation  some  time  about  1920. 
I  don't  know  that  Mr.  Nicoll  has  any  particular  information  which 
he  is  at  liberty  to  divulge  to  this  Committee,  and  I  don't  like  the 
idea  of  a  witness,  when  he  is  subpoenaed,  not  appearing  before  this 
Committee.  I  think  when  a  witness  is  subpoenaed  before  this 
'Committoe  that  he  should  come. 
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Mr.  Stanchfield.- —  It's  only  a  question  of  coming  down  here  and 
telling  what  the  facts  are  and  that  should  be  easy  to  tell.  Mr. 
Shonts  can  be  here  in  a  very  short  time  if  you  desire  his  presence. 
I  am  sure  Mr.  Shonts  is  ready  and  willing  to  testify  to  any  mat- 
ter that  might  be  a  proper  subject  of  inquiry. 

Chairman  Thompson. —  Surely  Mr.  Nicoll  isn't  the  only  lawyer 
in  ISTew  York  that  is  able  to  advise  the  Interborongh  Rapid 
Transit  Company. 

Mr.  Stanchfield. —  Mv.  ISFicoU  is  the  only  lawyer  in  New  York 
who  has  been  connected  ns  legal  adviser  to  Mr.  Shouts  and  the 
directors  of  the  Interborough  Rapid  Transit  Company  for  cer- 
tainly fifteen  years.  At  any  rate,  Mr.  -Chairman,  I  ask  that  Mr. 
Shonts  be  excused  until  the  return  of  Mr.  Nicoll. 

Chairman  Thompson. —  ISTow  T  don't  want  to  do  anything  that 
would  be  considered  unfair  or  discourteous  but  as  I  say,  time  is 
passing  and  if  wo  allowed  every  witness  to  have  this  sort  of  delay 
our  investigation  would  not  be  completed  until  1920  or  later. 
However,  I  desire  to  extend  any  reasonable  courtesy. 

Mr.  Stanchfield. —  I  might  state,  Mr.  Chairman,  that  I  was 
extended  one  of  your  courtesies  with  the  result  that  my  client 
was  subsequently  indicted.  But  that  is  merely  a  little  passing- 
unpleasantness. 

'Chairman  Thompson. —  M^ell,  I  am  not  going  to  enforce  the 
rule  about  witnesses  this  time  because  it  happens  to  be  the  presi- 
dent of  the  Interborough  Rapid  Ti'ansit  Company.  I  will,  how- 
ever, enforce  it  regarding  the  next  witness  that  comes  along.  I 
will  enforce  it  because  this  Committee  cannot  delay  in  its  inquiry. 

Mr.  Stanchfield. —  I  trust  I  may  not  be  the  next  one  that  comes 
along.  Then  I  am  to  assume,  ]\lr.  Chairman,  that  it  is  satis- 
factory for  Mr.  Shonts  to  appear  before  the  Committee  upon  the 
return  of  Mr.  NieoU,  which  I  understand  will  be  next  week,  Mon- 
day or  Tuesday. 

Mr.  .Colby. —  What  about  the  legality  of  the  subpoena  ? 

Mr.   Stanchfield. —  I  will  have  Mr.   Shonts  here  without  fail. 
I  will  produce  Mr.  Shonts. 
10 
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Chairman  Thompson. —  Well,  then,  so  that  we  will  give  the 
ship  time  to  get  in  and  Mr.  Delancey  Ificoll  time  in  which  to  have 
a  few  talks  about  this  matter  some  time  after  he  gets  in,  we  will 
excuse  Mr.  Shonts  until  Tuesday  morning  the  15  th  at  eleven 
o'clock  and  I  want  to  have  it  thoroughly  understood  that  if  Mr. 
McoU  don't  arrive  by  that  time  he  must  get  somebody  else.  He 
must  be  here. 

Mr.  Stanchfield. —  It  stands  then  until  Tuesday,  February  14th, 
at  eleven  o'clock,  Mr.  Chairman. 

Chairman  Thompson. —  Yes,  sir. 

Mr.  H.  M.  FisiiEE,  being  recalled,  testified  as  follows : 

Mr.  Fisher. —  Mr.  Chairman,  I  would  like  to  ask  permission 
to  correct  some  of  my  testimony  given  the  other  day  as  I  had  no 
chance  to  refresh  my  memory  after  a  lapse  of  about  five  years,  and 
while  the  testimony  which  I  gave  was  correct  in  the  main,  yet 
there  were  a  few  facts  which  I  desire  to  correct. 

Chairman  Thompson. —  That  will  be  all  right.  There  is  one 
thing  I  notice  by  the  morning  papers,  that  Mr.  Prendergast,  city 
comptroller,  desires  to  talk  to  this  Committee.  ISTow  the  Com- 
mittee have  been  here  six  months  or  more  for  that  very  purpose 
and  we  are  continuing  here  for  the  same  purpose  and  along  the 
lines  of  our  inquiry  if  the  comptroller  of  the  city  of  'New  York 
has  got  anything  that  will  be  of  assistance  to  this  Committee,  I  am 
very  sure  we  will  be  glad  to  have  it  and  we  will  welcome  it,  and 
for  fear  that  Mr.  Prendergast  might  change  his  mind  about  this 
I  direct  that  a  subpoena  be  issued  returnable  Friday  morning  to 
Mr.  Prendergast. 

Mr.  Fisher  (continuing). —  My  files  show  that  memorandum 
was  prepared  and  transmitted  to  Mr.  Freedman,  Mr.  Berwind, 
and  Mr.  Vanderbilt  on  May  27,  1913.  Subsequent  to  the  date 
of  the  special  meeting  held  at  2  :30  in  the  afternoon  there  was  a 
meeting  of  the  Committee  called  at  2  o'clock.  I  was  not  present 
at  that  meeting  and  therefore  made  no  minute  of  it. 

By  Mr.  Colby: 

Q.  You  mean  the  special  meeting  or  the  regular  meeting? 
A.  The  special  meeting.     I  would  like  to  say  that  my  records  show 
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tliat  I  asked  Mr.  Eerwind  aud  Mr.  Lane  to  sign  that  memoraudum 
and  that  was  borne  out  bj'  the  fact  that  on  my  calendar  I  find 
minutes  to  be  approved  by  Mr.  Eerwind  aud  Mr.  Lane.  j\iy 
records  show  that  Mr.  Eerwind  approved  the  minutes  at  the  next 
meeting  but  that  Mr.  Lane  did  not  approve  the  minutes  until  at  a 
subsequent  meeting.  That  is  also  borne  out  by  the  minutes  be- 
cause Mr.  Lane  was  not  present  at  the  next  meeting. 

Q.  Have  you  a  memorandum  of  the  special  services  ?  A.  Yes, 
sir.     Do  you  wish  it  ? 

Q.  Yes,  I  would  like  to  look  at  ft.  This  memorandum,  Mr. 
Fisher,  is  in  the  form  of  a  committee  report  dated  June  4th. 
What  Avas  done  on  May  14th '^  A.  That  was  the  date  the  Com- 
mittee was  appointed,  on  May  14th. 

Q.  The  memorandum  that  you  made  for  the  information  as  to 
Mr.  Shouts'  services  was  dated  May  27th  ?     A.  Yes. 

Q.  Is  this  the  memorandum?  (Memorandum  examined  by 
witness.)     A.  Yes. 

Q.  And  it  was  prepared  therefore  in  the  form  of  a  report  and 
bearing  the  date  of  June  14th,  1913  ?     A.  Yes. 

Q.  Although  prepared  and  submitted  to  the  Committee  on  May 
27th?     A.  Yes. 

Q.  1913?     A.  Yes. 

Q.  I  see  that  your  memorandum  begins  as  follows :  "  New 
York,  June  4th,  '1913,"  the  report  stating  that  "  This  Committee 
had  been  appointed  at  the  request  of  the  directors  to  suggest  some 
suitable  acknowledgment  of  the  services  rendered  by  the  presi- 
dent in  bringing  to  a  successful  conclusion  the  contract  with  the 
city  for  the  construction  and  operation  of  the  new  subway  and 
elevated  extensions  whereby  he  had  secured  for  the  company  a 
long  lease  of  profitable  operation  of  the  road  and  new  lines,  and 
for  the  city  numerous  subway  extensions  so  vital  to  its  develop- 
ment." In  other  words,  without  reading  at  the  moment,  you 
intended  that  the  information  which  you  supplied  to  the  Com- 
mittee should  be  in  a  form  so  that  they  could  avail  themselves  of 
your  memorandum  and  incidentally  sign  a  report  recommending 
the  award  of  a  considerable  bonus  ?'     A.  That  is  correct. 

Q.  Who  asked  you  to  prepare  the  report  in  that  form  ?  A.  I 
don't  I'ust  ]-emember  who  asked  me  to  make  it  in  that  form.    They 
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simply  asked  me  to  prepare  a  memorandum.  I  had  it  in  that 
form  so  as  to  save  them  trouble. 

Q.  I  will  examine  this  memorandum  and  reserve  the  right  at 
a  later  date  to  further  question  you  about  it.  Who  suggested  to 
you  that  you  get  Mr.  Berwind  and  31  r.  Lane  to  approve  the 
minutes  of  the  special  meeting  awarding  Mr.  Shouts  this  bonus  ? 
A.  There  was  no  suggestion  made  to  that  effect.  That  was  done 
of  my  own  accord. 

Q.  I  suppose  due  notice  as  prescribed  in  your  by-laws  was  given 
of  this  meeting^     A.  Yes. 

Q.  You  didn't  deem  the  presence  of  Mr.  JBcrwind  and  Mr. 
J^ane  essential  to  the  proceeding  of  the  special  Committee  'i  A. 
No,  sir. 

Q.  Was  there  any  thought  in  ^-our  mind  that  possibly  they 
might  take  exception  to  this  action?  A.  iVo,  sir.  This  matter 
had  been  discussed  quite  thoroughly  in  an  informal  way.  I 
simply  asked  them  to  approve  the  niinntes  in  order  to  make  the 
record  complete. 

Q.  Do  you  recall  any  instance  under  which  similar  approval 
of  the  minutes  had  been  asked  ^  A.  I  don't  recall  at  the  present 
time. 

Q.  Uo  you  recall  any  instance  ?  A.  I  don't  recall  at  the 
present  time. 

Q.  How  was  this  $125,000  charged  on  the  books  of  the  com- 
pany? A.  That  1  couldn't  tell  you.  You  will  have  to  ask  the 
auditor  about  that. 

Q.  Was  it  in  fact  paid  by  the  Interborough  Kapid  Transit 
Company  ?     A.   Yes. 

Q.  Did  it  figure  in  any  particular  or  special  fund?  A.  I 
wouldn't  like  to  answer  that.  T  couldn't  answer  it  correctly  and 
I  prefer  not  to  hazard  a  guess. 

Q.  Wlio  could  most  readily  answer  the  question?  A.  Prob- 
ably Mr.  Rogers. 

Q.  Has  he  anything  to  do  with  the  books  of  record  of  the  com- 
pany ?  A.  ISTo,  sir,  but  I  think  he  and  the  auditor  discussed  the 
various  charges  and  they  probably  understand  better  than  anyone 
else.     I  mean  they  discussed  them  with  the  Commission. 

Q.  You  mean  the  Public  Service  Commission  ?     A.  Yos. 
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Q.  Am  I  to  understand  that  this  payment  of  $125,000  to  Mr. 
Shonts  was  ever  discussed  with  the  Public  Service  Commission  \ 
A.  That  I  couldn't  say. 

Q.   Was  any  statement  containing  this  payment  to  ^Ir.  Shonts 
ever  submitted  to  the  Public  Service  Commission '.     A.   That   1 
couldn't  tell  you.      That  was  handled  entirely  by  the  auditor. 
Q.   By  the  auditor  '.     A.   Yes. 

Q.  I  turn  to  the  company's  voucher  for  the  payment  of  .$.30,000 
to  Mr.  Richard  R.  Rogei's  and  1  >ee  at  the  nieeting  of  the  board 
of  directors  on  Wednesday,  September  17,  1913,  that  this  pay- 
ment was  authorized  and  that  the  payment  was  made  "  Por  all 
legal  matters  in  and  about  the  contract  for  the  construction  and 
equipment  of  the  new  subwa\'  and  elevated  lines  of  the  city  of 
Xew  York  prior  to  March  19th  last  which  had  been  conducted  by 
^Ir.  Rogeis.  cotui.-el  for  the  coinpany.  That  the  work  of  subway 
construction  had  been  conducted  in  conjunction  with  his  advice 
in  a  highly  satisfactory  manner  and  without  the  employment  of 
associate  counsel,  thus  resulting  in  a  large  saving  to  the  company." 
Were  there  no  associated  counsel  engaged  and  paid  by  the  Inter- 
borough  R;i]iid  Transit  Coinj)any  in  connection  with  the  dual 
subway  contracts  '  A.  Xot  any  to  iny  recollection  except  I  think 
Mr.  Stetson  was  employed  to  pass  upon  the  legality  and  the  trust 
indenture  covering  the  issue  of  .$300,000,000  of  bonds. 

Q.  He  was  employed  by  the  company  to  examine  the  trust 
indenture  of  securing  the  bonds '.  A.  I  wouldn't  say  he  was 
employed  by  the  company.  I  rather  think  he  was  employed  by 
the  bankers  to  examine  it  and  the  expense  paid  by  the  company. 

Q.  By  the  bankers,  whom  do  you  refer  to '.  A.  I  refer  to  the 
bankers  who  agreed  to  take  the  bonds.  J.  P.  ilorgan  &  Co. 

Q.  Have  you  ^Ir.  Stetson's  bill  and  voucher  of  the  amount  paid 
him  for  that  service  '.     A.   The  auditor  has  it  in  his  record. 

Q.  Can  you  produce  it '.     A.     Yes. 

Q.   You  haven't  it  with  you  ?     A.   Xo,  sir. 

Q.  Will  ^ou  produce  it  at  two  o'clock     A.  Yes. 

Q.  Were  any  other  payments  made  except  to  !Mr.  Stetson  in 
connection  with  the  dual  contracts  to  outside  counsel '.  A.  Xot 
that  I  can  remember  at  the  present  moment.  T  have  asked  the 
auditor  to  prepare  a  memorandum  of  all  such  payments.  It 
should  be  readv  bv  tomorrow. 
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Q.  AVlien  will  it  be  ready  ?  A.  I  think  pei"haps  I  can  get  that 
tomorrow  or  later  today. 

Q.  I  would  like  to  see  the  minute  book  for  1913  a  moment. 
(Witness  produces  minute  book.)  I  refer  to  you  Mr.  Fisher, 
the  minutes  of  the  regular  meeting  of  the  Board  of  Directors 
of  the  Interborough  Rapid  Transit  Company  on  June  25,  1915. 
I  call  your  attention  to  page  163  thereof.  Do  you  see  there  reso- 
lutions and  references  to  the  matters  referred  to  in  my  questions  ? 
A.  Yes,  sir. 

Q.  Does  that  refresh  your  recollection  as  to  the  matter  stated 
there?  A.  Yes.  That  covers  the  payment  to  Francis  E.  Stetson 
for  professional  sei-vices  in  connection  with  the  Public  Service 
Commission  contract  number  three,  and  the  preparation  of  mort- 
gage to  the  Equitable  Trust  Company  of  New  York  dated  March 
20,  1913,  amounting  to  $50,079.  It  also  covers  bill  of  :Sricoll, 
Anable,  Lindsay  &  Fuller  for  professional  services  rendered  from 
April  1,  1912  to  June  1,  1913,  which  according  to  my  recollection 
are  miscellaneous  services  and  not  connected  with  any  sp«iial 
work  relating  to  contract  number  three,  although  I  may  be 
mistaken. 

Q.  Do  you  recall  whether  any  further  sums  were  paid  to  Mr. 
XicoU  in  the  year  1913  ?  A.  I  couldn't  tell  you  without  looking 
at  the  record. 

Q.  I  notice  that  the  bill  of  Mr.  Stetson  and  Mr.  G-eorge  A. 
Gardiner  according  to  the  minutes  from  which  you  have  just  read 
was  referred  to  the  President  of  the  company  with  power.  AVhat 
does  that  mean  with  power?  A.  I  think  the  idea  was  that  he 
might  obtain  a  reduction  and  they  simply  gave  him  power  to  act. 

Q.  I  notice  that  the  bill  of  Mr.  ISTicoll  amounting  to  $42,292 
was  approved  and  ordered  paid.  Have  you  a  distinct  recollection 
as  to  what  the  bill  of  ISTicoll,  Anable,  Lindsay  &  Fuller  was  for, 
that  is  to  say  what  services  were  included  in  it  ?  A.  I  have  not. 
Where  special  services  were  rendered  I  usually  specified  in  the 
minutes.  The  fact  I  didn't  do  it  in  this  case  makes  mo  think  it 
was  for  ordinary  miscellaneous  sendees. 

Q.  I  see  that  tlie  matter  of  the  payment  of  one  of  tliese  bills 
was  again  referred  to  at  the  regular  meeting  of  the  board  on  July 
2,  1913.  T  call  your  attention  to  the  minutes  of  the  regular  meet- 
ing held  on  that  day.      (Counsel  exhibits  minute  book  to  witness.) 
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Q.  You  were  present  at  the  meeting,  Mr.  Fisher  ?    A.  Yes,  sir. 

Q.  You  signed  the  minutes  ?     A.  Yes. 

Q.  What  report  did  the  President  make  in  relation  to  the  bill 
of  Mr.  Stetson?  A.  He  stated  that  he  had  seen  J.  P.  Morgan 
regarding  the  matter  and  that  Mr.  Morgan  was  of  the  opinion  that 
the  charge  was  a  reasonable  one  and  should  be  paid.  The  bill 
was  thereafter  approved  and  ordered  paid. 

Q.  Why  did  he  see  Mr.  Morgan  ?  A.  That  I  cannot  say.  He 
was  given  authority  to  act  with  power  with  a  view  to  getting  a 
reduction. 

Q.  Was  Mr.  Morgan  a  director  of  tlie  company  ?     A.  No. 

Q.  Was  he  an  official  of  the  company  ?     A.  ISTo. 

Q.  Do  you  mean  to  say  Mr.  Fisher,  that  the  Interborough  Rapid 
Transit  Company  referred  this  matter  to  a  gentleman  not  a  mem- 
ber of  the  board  for  determination  ?  A.  ISTo,  sir.  They  referred 
it  to  their  President. 

Q.  Then  do  you  mean  to  say  that  the  President  with  the  ac- 
quiescence of  the  board  consulted  an  outsider  as  to  what  the  com- 
pany should  do  in  this  matter  ?  A.  JSTot  with  the  acquiescence  of 
the  board.  He  took  his  own  means  of  endeavoring  to  secure  a 
reduction  in  the  bill. 

Q.  Was  it  habitual  or  customary  to  refer  matters  to  Mr.  Mor- 
gan before  the  board  acted  on  them  ?    A.  ISTo,  sir. 

Q.  Or  to  guide  the  'board  in  its  action  ?     A.  ISTo. 

Q.  Was  that  customary  on  the  part  of  the  President?    A.  No. 

Q.  There  was  nothing  unusual  in  this  case  then?  A.  I  think 
Mr.  Stetson  had  a  great  deal  to  do  with  the  preparation  of  the 
mortgage  and  Mr.  Morgan  agreed  to  take  the  bonds  under  that 
mortgage  and  it  would  seem  quite  natural  Mr.  Shonts  should  con- 
sult with  him  with  respect  to  Mr.  Stetson's  bill. 

Q.  Was  this  account  eventually  charged  ?  A.  I  presume  it  was. 
I  have  here  the  original  voucher  which  I  think  will  give  you  all 
the  information  on  the  subject.  (Witness  produces  Interborough 
Rapid  Transit  Company's  voucher  No.  117623  dated  June  23, 
1913,  for  amount  as  per  attached  bill,  $50,079.75.  The  bill 
attached  is  a  bill  of  tlie  Interborongli  Rapid  Transit  Company 
to  Mr.  Stetson  dated  June  23,  1913  and  reads  as  follows:  "  For 
professional  services  and  advice,   self  and  George  H.   Gardiner 
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first  in  connection  with  the  Public  Service  Commissions  and  Board 
of  Estimate  and  Apportionment  concerning  new  contracts  for  sub- 
ways and  extensions  of  elevated  railways  and  second  in  connec- 
tion with  preparation  of  new  mortgage;  services  being  rendered 
and  charged  against  you  pursuant  to  your  contract  with  J.  P. 
Morgan  &  Company  and  amount  of  charge  having  been  approved 
by  Mr.  J.  P.  Morgan  and  President  Shonts.  The  bill  is  for 
$50,000,  the  disbursements!  amounting  to  $79.75,  making  the  total 
of  the  bill  $50,079.75.  The  bill  is  endorsed  and  approved  by 
Theodore  P.  Shonts,  president,  and  payment  is  acknowledged.  1 
find  on  the  back  of  the  voucher  under  the  heading  of  "  Distribu- 
tion "  the  following  endorsements  "Amortization,  discount  and 
expense,  $8,245.13,  other  expense  $37,362,  proposed  subway  route 
$21,967.49,  proposed  subway  equipment,  $8,701.35,  Interborough 
Kapid  Transit  Company  extension  $5,451.19,  improvement  and 
Manhattan  division  power  plant  $1,241.97."  These  last  four 
items  make  the  total  of  the  amount. 

Q.  How  was  this  apportionment  arrived  at  ^  A.  That  I  caimot 
say.  They  have  a  method  of  doing  it  under  the  Public  Service 
Commission  system  of  accounting. 

Q.  Have  you  the  voucher  of  the  -Xieoll  bill '.  A.  No,  sir.  Do 
you  want  that  ? 

Q.  Have  you  that  '<■.    A.  ISfo,  sir,  i  have  not.    I  can  get  it  for  you. 

Q.  Can  you  tell  mo  the  names  of  other  lawyers  who  were  asso- 
ciated with  outside  attorneys,  that  is  associate  counsel  that  were 
employed  at  or  about  this  date  ?  A.  JSFo,  sir.  I  could  not. 
Although  it  was  quite  possible  that  we  may  have  a  bill  from  the 
Equitable  Trust  'Company  who  are  the  trust  company  in  this 
matter. 

Q.  Do  you  recall  the  attorneys  who  examined  this  instrument  ? 
iV.  ISTo,  I  do  not. 

Mr.  Quackenbush. —  It  was  Mr.  Davis.  If  you  want  me  to 
refresh  Mr.  Fisher's  recollection  regarding  the  others,  I  will  be 
glad  to  do  so.  I  remember  Judge  O'Brien  was  retained  to  argue 
a  case  in  the  Appellate  Division  and  I  think  Mr.  Grout  was  also 
retained. 

Q.  I  would  like  a  statement  of  these  matters.  I  notice  in  the 
miiuites  of    1912,   a   meeting  of  the  board   of  directors  held  on 


Report  of  Joint  Legislative  Committee  297 

October  9,  1912,  at  which  two  bills  were  submitted  to  the  board 
and  apparently  approved  and  ordered  paid,  one  to  Hays,  Hersh- 
field  and  Wolf  for  $37,809.90  and  another  to  Guggenheimer, 
Untermyer  &  Marshall  amounting  to  $25,817.22.  Are  you  able 
by  reference  to  the  minutes  to  refresh  your  mind  sufficiently  to 
testify  to  the  payment  of  these  amounts  to  these  gentlemen  ?  A. 
Yes,  sir. 

Q.  Do  these  bills  relate  to  the  Dual  subway  contract  or  to  any 
matter  growing  out  of  them  ?    A.  Yes. 

Q.  Wliat  service  did  Messrs.  Hays,  Hershfield  and  Wolf  render 
for  which  they  were  paid  $37,809.90  by  this  company?  A.  For 
professional  services  and  expenses  in  determining  the  validity  of 
the  proposed  extension  of  the  subway  system  and  the  terms  of 
operation  thereof  by  the  Interborough  Rapid  Transit  Company 
and  the  terms  of  operation  thereof  by  the  Interborough  Rapid 
Transit  Company  in  connection  with  suits  of  the  Admiral  Realtj^ 
Company  vs.  Gaynor  and  the  City  of  ISTew  York. 

Q.  And  what  was  the  service  rendered  by  Guggenheimer,  Unter- 
myer &  Marshall  ?     A.  The  same. 

Q.  In  connection  with  the  same  suit  i    A.  Yes. 

Q.  Did  they  represent  the  Interborough  Rapid  Transit  Com- 
pany, or  did  their  firm  represent  the  Interborough  Rapid  Transit 
Company  ?  A.  I  think  they  did,  in  view  of  the  fact  that  we  paid 
their  expenses  but  I  am  not  familiar  with  it. 

Q.  Are  you  familiar  with  that  action  ?    A.  Not  very. 

Q.  Do  you  know  who  these  firms  represented  in  that  action? 
A.  The  Interborough  Rapid  Transit  Company,  I  imagine. 

Q.  The  Interborough  Rapid  Transit  Company?    A.  Yes. 

Q.  Have  you  other  bills  and  other  A^ouchers  too?    A.  Yes. 

Q.   Can  you  produce  them  ?    A.  Yes. 

Q.  Is  this  the  case  you  refer  to  that  is  recorded  in  volume  206 
in  New  York  Court  of  Appeals  at  page  210  in  which  the  Admiral 
Realty  Company  is  the  appellant  and  the  City  of  New  York  and 
others  are  the  respondents.  This  case  was  argued  in  June  1912, 
and  decided  on  June  29,  1912?    A.  That's  the  case. 

Q.  I  see  that  the  Interborough  Rapid  Transit  Company  which 
is  one  of  the  parties  respondents  in  that  action,  was  represented 
bv  Mr.  R.  R.  Rogers  and  Alfred  E.  Mudge.    I  see  no  mention  in 


298  Investigation  or  Public  Seevice  Commissions 

that  case  that  Messrs.  Guggenheiiner,  Untermycr  &  Marshall  repre- 
sented the  luterborough  Kapid  Transit  Company  'i  A.  No,  I  pre- 
sume they  were  associate  counsel. 

Q.  I  see  no  reference  in  the  report  of  the  case  in  the  Court  of 
Appeals  report  that  Messrs.  Hays,  Hershfield  &  Wolf  represented 
the  Interborough  Rapid  Transit  Company?  A.  I  presume  the 
same  would  apply  in  that  case. 

Q.  That  they  were  associate  counsel  to  the  Interborough  Eapid 
Transit  Company  ?    A.  That  is  my  recollection. 

Q.  Was  the  Interborough  Rapid  Transit  Company  interested 
in  the  prosecution  or  in  the  defense  of  that  action  ?  A.  You  will 
have  to  ask  the  counsel  to  the  Interborough  Rapid  Transit  Com- 
pany about  that. 

Q.  It  appears  to  be  an  action  to  enjoin  the  execution  of  the  Dual 
Subway  Contract?    A.  It  was. 

Q.  And  the  Interborough  Rapid  Transit  Company  was  resist- 
ing that  injunction  ?    A.  Yes. 

Q.  I  see  the  Brooklyn  Rapid  Transit  Company  was  represented 
by  counsel  in  that  case,  Mr.  Charles  A.  Collin  and  Mr.  George  D. 
Yoeman  ?  A.  I  think  the  companies  joined  together  in  securing  a 
decision  in  this  case. 

Q.  I  observe  that  Messrs.  Hays,  Hershfeld  &  Wolf  represented 
the  plaintiff  in  that  action  in  which  the  Admiral  Realty  Company 
were  endeavoring  to  enjoin  the  execution  of  the  Dual  Subway  Con- 
tract ;  is  that  true  ?    A.  It's  possible. 

Q.  That  these  attorneys  who  have  received  in  one  instance 
37,000  odd  dollars  for  services  in  this  action  and  in  another  in- 
stance $25,000  from  the  Interborough  Rapid  Transit  Company 
didn't  so  far  as  the  records  indicate  represent  the  Interborough 
Rapid  Transit  Company  at  all,  that  on  the  contrary  they  repre- 
sented the  plaintiff. 

Chairman  Thompson. —  Did  the  Interborough  Rapid  Transit 
Company  pay  them? 

Mr.  Fisher. —  Yes. 

Chairman  Thompson. — And  probably  paid  them  within  a  very 
short  time  after  this  action  was  decided? 
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Mr.  Fisher. —  The  lutei-borough  Rapid  Transit  Company 
usually  pays  its  bills  promptly. 

Q.  Can  you  explain  these  two  payments,  one  to  Guggenheimer, 
Untermyer  &  Marshall  and  the  other  to  Hays,  Hershfield  &  Wolf  ? 
iV.  Not  without  looking  up  the  record.  I  think  we  have  our  attor- 
ney here.    I  think  he  may  be  able  to  explain  it  without  trouble. 

Chairman  Thompson. —  I  think  he  should  explain  it.  If  there 
is  any  explaiiation  of  it,  I  should  think  it  should  be  explained  to 
the  Bar  Association. 

Mr.  Colby. —  If  you  desire,  Mr.  Chairman,  and  Mr.  Quacken- 
bush  is  willing  to  explain  that,  I  suppose  we  may  have  that  ex- 
planation ■when  we  convene  this  afternoon. 

Chairman  Thompson. —  I  am  frank  to  say  that  if  it  appears  to 
be  true  I  think  it  is  a  matter  that  should  be  taken  up  with  the 
Bar  Association. 

A.  As  I  remember  it  it  was  simply  a  suit  brought  to  secure  a 
decision  on  the  validity  of  this  construction  and  operation  and  I 
presume  our  attorneys  can  explain  it. 

Chairman  Thompson. —  As  a  lawyer,  I  think  that  is  really 
serious  on  the  face  of  it,  in  relation  to  the  propriety  of  the  ques- 
tion of  professional  ethics. 

Mr.  Colby. —  I  would  suggest  that  before  the  passing  of  any 
inferences  on  the  subject,  we  pursue  our  inquiry  and  Mr.  Fisher, 
if  he  will,  will  present  at  2  o'clock  the  bills  received  by  these  firms. 
I  would  like  a  statement  of  all  counsel  fees  paid  by  the  Inter- 
borough  Rapid  Transit  Company  to  outside  counsel  from  January 
1,  1906,  and  I  don't  care  to  have  that  from  you  in  any  particular 
form,  simply  the  items  and  particulars  and  I  would  like  that,  if 
possible,  by  2.30,  and  also  the  vouchers  if  yon  can  get  them 
readily,  Mr.  Secretary. 

A.  I  will  see  that  they  are  furnished. 

Q.  You  don't  know  of  any  other  amount  of  payments  to  Gug- 
genheimer, Untermyer  &  Marshall  and  to  Hays,  Hershfield  & 
Wolf,  do  you  ?    A.  No,  sir.     The  voucher  will  explain  that. 

Q.  Upon  the  consummation  of  the  Dual  Contract,  IMr.  Fisher, 
how  were  the  bonds  of  the  Interborough  Rapid  Transit  Company 
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issued'^  A.  Just  wliat  do  you  mean  by  tluit'^  Why  there  was  a 
coutiaot.  h(>t\voen  the  Jnterborough  Eapid  Transit  Company  and 
the  bankers  relating  to  the  issuance  of  the  bonds.  There  was  an 
exchange  of  letters  as  to  the  sale  of  the  bonds. 

Q.  And  no  contract  other  than  the  writing  of  the  letters^  A. 
That's  all. 

C^.  And  the  letters  specified  in  what  amount  the  bonds  should 
be  issued  and  in  what  amount  the  proceeds  thereof  from  the  bank- 
ers should  be  paid  ?    A.  Yes. 

Q.  Will  you  produce  those  letters '^    A.  1  will. 

Q.  Can  you  describe  the  process^  A.  Of  any  statement  con- 
tained in  tlie  letters,  yes,  sir.  The  bonds  were  sold  to  J.  P.  J\1(U'- 
gan  it  Company  at  93%. 

Q.  ]u  other  words  the  entire  issue  of  bonds  was  sold  to  J.  P. 
Morgan  <.V  Company  at  that  figure  i!  iV.  Ves,  sir.  The  first  fifty 
million  were  to  be  taken  for  refunding  pur])Oses  at  once.  Thirty 
million,  J  think,  were  to  be  taken  for  construction  purposes  and 
thirty  million  each  year  following  until  the  last  year,  191(1, 
thirty-two  million.  Those  are  approximate  figures  and  should 
total  one  hundred  and  sixty  million. 

Q.  And  what  rate  of  interest  do  these  bonds  carry  ?  A.  Five 
per  cent. 

Q.  And  the  moment  the  bonds  were  issued  the  interest  begins 
to  run  against  the  Interborough  Kapid  Transit  Company  ?  A.  No, 
sir.     The  interest  runs  against  the  Construction  Fund. 

Q.  Do  I  understand  you  to  say  that  fifty  million  were  refunded, 
were  repaid  to  the  bankers  at  once^  A.  Approxirriately  fifty 
million. 

Q.  What  wert>  refunded  with  the  proceeds  of  this  fifty  millions 
of  bonds?  A.  Proposed  issue  of  five  per  cent,  bonds  and  notes 
aggregating  approximately  forty-five  million  dollars  or  thereabouts. 

Q.  The  discrepancy  between  tlie  fifty  million  dollars  and  the 
outstanding  five  ])('r  cent,  bonds  and  notes  being  accounted  for 
how?  A.  A  part  of  it  is  accounted  for  on  reduction  of  the  fiv(> 
per  cent,  bonds  and  various  other  expenses  which  T  cannot  stale 
with  accuracy  at  the  present  time. 

Q.  Will  you  have  a  statement  of  that  transaction  prepared? 
A.  T  will,   \'es,  sir. 
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Q.  At  what  price  were  these  bonds  issued  to  the  bankers  ?  A. 
At  933/2. 

Q.  That's  what  the  Interborough  Eapid  Transit  Company 
realizes?     A.  Yes. 

Q.  At  what  price  were  the  bonds  issued  subsequent  to  the  pub- 
lic ?  A.  They  were  sold  at  various  prices.  The  last  price  that  I 
remember  they  were  sold  at  was  99%. 

Q.  Were  they  ever  sold  for  less  than  99  ?  A.  Yes,  1  think  some 
of  them  were  sold  at  96. 

Q.  There  was  a  syndicate  formed  in  connection  with  these  bonds 
was  there  not  ?    A.  I  understand  there  was,  yes. 

Q.  Composed  of  Lee,  Higgins  &  Company,  Kissell,  Kinnicutt 
&  Company  and  Harris  Forbes  &  Company  ?  A.  I  think  that  is 
correct. 

Q.  In  other  words,  as  T  understand  the  bonds  were  issued  by 
the  Interborough  Rapid  Transit  'Company  to  J.  P.  Morgan  & 
Company?    A.  Yes. 

Q.  And  those  bankers  in  turn  delivered  the  bonds  to  the  syndi- 
cate consisting  of  these  three  banking  houses  ?     A.  Yes. 

Q.  And  these  banking  houses  have  sold  these  bonds  at  an  aver- 
age price  at  around  99^3  ?    A.  Yes. 

Q.  How  are  the  proceeds  of  these  bonds  paid  to  the  companj^  ? 
A.  The  proceeds  were  credited  to  various  accounts,  some  to  the 
subway  construction  account,  to  the  subway  equipment  accovmt 
and  elevated  extensions  account,  elevated  third  track  and  the  power 
account  and  general. 

.  Q.  Do  you  call  on  the  bankers  for  given  sums  of  money  as  the 
proceeds  of  the  bonds  or  do  they  call  upon  you  from  time  to  time  ? 
A.  They  called  upon  us  in  accordance  with  our  agreement. 

Q.  As  set  forth  in  those  letters?    A.  Yes. 

Q.  And  then  you  turn  the  bonds  over  to  them  ?    A.  Yes. 

Q.  Did  you  receive  at  the  time  the  full  proceeds  of  the  bonds  ? 
A.  Yes,  sir,  all  the  proceeds  were  credited  to  our  account. 

Q.  To  your  account  with  them  ?  A.  Yes,  sir.  We  had  a  special 
accoimt  for  this  transaction  with  J.  P.  Morgan  &  Company  and 
the  proceeds  were  credited  to  that  account. 

Q.  And  then  drawn  out  by  you  as  required  ?    A.  Yes. 

Q.  Will  you  please  prepare  also  a  statement  of  current  monthly 
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balances  of  J.  P.  Morgan  &  Company  of  all  accounts?     A.  Yes, 
I  will. 

Chairman  Thompson. — We  will  now  take  a  recess  until  2:30 
p.  m. 


AFTERNOON  SESSION. 

The  Committee  was  called  to  oi'der  at  2:55  p.  m.,  Chairman 
Thompson  presiding. 

Chairman  Thompson. — While  we  are  waiting  for  Mr.  Colby,  I 
will  save  a  little  time.  Just  as  a  matter  of  interest  as  to  the  waj' 
correspondence  is  carried  on,  and  the  great  publicity  that  was 
given  to  the  files  of  the  Public  Sei-vice  Commission,  the  Secretary's 
department,  and  sort  of  a  slam  on  it,  I  will  put  in  the  record  a 
copy  of  a  letter  wi-itten  to  the  Public  Service  Commission,  and  a 
copy  of  the  reply  by  the  Secretary. 

The  letter  is: 

"  Inspection  of  Records. 

"September  22,  1915. 

"Public  Service  Commission,  154  Nassau  Street,  New  York 
City: 

"  Dear  Sirs  : —  On  Tuesday,  September  21,  I  appeared 
at  your  offices  and  requested  to  see  the  file  of  '  Informal  Com- 
plaint No.  12567.'  Parenthetically,  I  might  say  that  I  am 
the  complainant  thereof,  in  behalf  of  the  Brooklyn  Civic 
Committee.  I  was  informed,  to  my  surprise,  that  I  could 
not  obtain  access  thereto,  imless  permission  was  given  by  the 
Secretary  or  a  Commissioner. 

"  I  thought  that  the  question  of  seeing  documents  in  your 
office  had  been  settled  once  and  for  all  time  last  summer.  On 
May  29th,  1915,  I  submitted  a  brief  to  your  Commission, 
wherein  I  established  my  right  to  see  the  file  of  '  Informal 
Complaint  No.  9349,'  and  any  other  file  in  your  possession. 
Our  Committee  has  never  been  given  a  defijiite  answer  as  to 
whether  we  could,  without  molestation,  see  complaint  files  in 
your  office.  Commissioner  Williams  has,  however,  personally 
assiired  the  writer  that  he  could  peruse  any  file  upon  appli- 
cation to  him. 
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"  The  Brooklyn  Civic  Committee  has  many  complaints 
filed  with  your  Commission.  The  members  of  our  transit 
committee  oftentimes  find  it  necessary  to  inspect  the  file  of 
a  complaint,  made  by  this  organization.  There  will  be  no 
end  of  trouble  and  annoyance  if  we  should  be  forced  to  make 
personal  application  to  some  one  higher  up  eveij  time  we 
want  to  see  a  file.  We  are  sick  and  tired  of  these  regulations, 
which  seem  to  have  been  promulgated  to  discourage  persons 
who  have  made  a  meritorious  complaint  and  wish  to  prose- 
cute it  to  a  finish.  We  also  deny  that  your  Commission  has 
the  right  to  make  such  an  arbitrary  regulation.  (See  my  brief 
of  May  29th,  1915.) 

"  We  want  to  have  an  unequivocal  answer  whether  or  not 
in  the  future  we  can  see  a  file  upon  application  to  the  person 
in  chai'ge  thereof. 

"  Truly  yours, 

"  LEO  KENNETH  MAYER, 

"Chairman." 

In  answer  to  that,  ilr.  Mayer,  September  24,  1915,  received 
this  reply: 

"  State  of  New  Yobk 
Public   Service   CoMMissioif 
For  the  First  District 
Tribune  Building,  154  Nassau  street 
Edward  E.  McCall,  Chairman  George  S.  Coleman 

J.  Sergeant  Cram  Counsel 

George  V.  S.  Williams  Travis  H.  Whitney 

Robert  C.  Wood  Secretary 

William  Hayward 

Commissioners 

Telephone  4150  Beekman 

New  York,  September  24,  1915. 
Mr.    Leo   Kenneth   Mayer,    Chairman,    Brooklyn   Civic   Com- 
mittee, 1307  Putnam  avenue,  Brooklyn,  New  York. 

Dear  Sir:  No. 

Truly  youi-s, 

TRAVIS  H.  WHITNEY, 

Secretary.'' 
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Now,  by  that  I  iniderstand  that  the  question  in  this  letter,  as 
to  whether  they  can,  without  molestation,  see  complaint  files,  is 
answered  in  the  negative.  They  must  be  molested.  And  they 
cannot,  in  the  future,  see  files  upon  application  to  the  person  in 
charge.     I  think  Mr.  Whitney  should  explain. 

H.  'ML  Fisher,  recalled. 

Mr.  Colby. — When  you  are  ready  to  resume,  Mr.  Fisher;  not 
until  then. 

Chairman  Thompson. —  I  want  an  explanation  on  the  record 
about  this  thing.  This  is  all  I  have,  and  I  put  in  my  own  per- 
sonal opinion.  I  think  one  of  the  biggest  things  about  the  Public 
Service  Commission  is  it  was  established  for  the  purpose  of  allow- 
ing one  person  to  come  in  and  have  their  rights  adjusted  by  the 
arm  of  government,  and  have  them  adjusted  at  once.  And 
because  there  happens  to  be  just  one,  and  he  happens  not  to  have 
on  as  good  clothes  as  somebody  else,  I  don't  think  he  is  entitled 
to  a  letter  of  this  kind,  I  don't  care  who  he  is. 

By  Mr.  Colby : 

Q.  Mr.  Fisher,  wliat  are  you  ready  to  let  me  have  of  the  mat- 
ters that  I  wanted,  statements,  and  so  forth  ? 

Chairman  Thompson. —  This  — I  want  to  say  this,  too,  so  tar 
as  there  is  any  question  of  polities  in  this.  This  matter  was 
brought  to  the  attention  of  the  Committee  by  Assembly  Burr. 

A.  I  am  ready  to  let  you  have  correspondence  of  J.  P.  Morgan 
&  Company,  covering,  and  our  agreement  with  them,  to  take 
$170,000,000  of  bonds,  which  was  subsequent^  reduced.  The 
first  letter  is  dated  — 

Chaii-man  Thompson. —  1  can't  allow  any  smoking. 

The  Witness  (Continuing:)  — June  3,  1913,  which  was  sub- 
sequently reduced  to  one  hundred  and  sixty  million,  six  hundred 
and  fifty-eight,  by  letter  of  December  31,  1915,  together  with 
letter  from  Messrs.  Morgan  &  Company,  showing  the  amount  of 
interest  they  will  show  us  on  the  proceeds  and  sale  of  bonds 
deposited  with  them, 


Repokt  of  Joint  Legislative  Cojcmittee  305 

Q.  Yes,  Mr.  Fisher  'I  A.  1  also  have  a  statement  of  bonds 
issued  and  delivered  to  Morgan  &  Company,  and  bonds  issued  and 
delivered  to  the  tnistee.  They  were  delivered  to  Morgan  &  Com- 
pany as  of  this  date,  $148,658,000,  and  delivered  to  the  trustee, 
certificate,  $154,531,000,  the  difference  of  $5,8Y3,00O,  referred 
to  therein  are  subject  to  the  order  of  the  treasurer  —  are  with 
the  trustee,  subject  to  the  order  of  the  treasurer.  This  statement 
also  shows  a  distribution  of  this  amoimt  between  the  subway 
construction  account,  Manhattan  third  tracking  account,  Man- 
hattan power-house  account,  elevated  extension  account,  and 
the  refunding. 

Q.  Anj'thing  further,  Mr.  Fisher?  A.  Yes,  sir,  there  is  a 
memorandum  showing  the  total  amount  of  bonds  delivered  to 
Morgan  &  Company,  $148,658,000,  and  the  amount  of  cash  pro- 
ceeds realized  therefrom,  $138,995,230,  and  the  amounts  credited 
to  each  of  the  separate  accounts  I  just  enumerated.  I  have  a 
statement  here  of  the  cash  balances  with  Morgan  &  Company,  on 
general  account,  subway  construction  account,  Manhattan  third 
tracking  account,  ilanhattan  power-house  account,  and  elevated 
extension  account.  In  connection  with  that,  so  as  to  make  your 
records  complete,  T  have  here  note  of  the  Public  Service  Commis- 
sion which  gives  the  amounts  of  bonds  authorized  for  each  of  the 
accounts  referred  to  in  those  statements.  The  statements  of 
A-ouchers  and  payments  of  counsel  fees  from  1906  to  date,  I  am 
sorrA'  to  say  we  have  not  yet  had  time  to  prepare,  but  I  have  a 
number  of  vouchers  here,  selected  at  random,  which  I  will  be 
glad  to  gi\-e  you  and  among  those  is  the  vouchers  of  Guggenheimer, 
Untermyer  &  ^Marshall  and  Hays,  Hershfield  <fc  Wolf,  in  the 
Admiral  Realty  Case  ? 

Q.  You  are  still  at  work  on  that?  A.  Yes,  sir.  I  think  that 
is  all  the  papers  you  asked  for. 

Q.  Mr.  Fisher,  I  doubtless  did  not  make  myself  clear  this 
morning  as  to  the  statement  of  balances  with  J.  P.  ^Torgau  i: 
Company,  that  the  Committee  wished.  We  want  the  statement 
of  current  monthly  balances  on  these  various  accounts,  such  as 
subway  contribution  account,  general  account,  Manhattan  third 
tracking  accoimt,  Manhattan  power-house  account,  elevated 
extension  account,  as  well  as  any  other  Mccounts,  from  month  to 
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month,  from  the  date  of  the  inauguration  of  the  contract  between 
the  company  and  Morgan  &  Company,  evidenced  by  the  letters 
which  you  have  filed  with  the  Committee.  I  assume  that  will 
take  some  little  time  to  compile,  at  your  convenience.  A.  T  will 
have  it  for  you  to-morrow  morning. 

Chairman  Thompson. —  Mr.  Quackenbush,  will  you  send  for 
those  original  checks,  the  one  for  $125,000  and  $25,000  — •  the 
original  checks? 

Mr.  Colby. —  The  witness  produces  the  bills  of  Hays,  Hersh- 
lield  &  Wolf,  and  Cuggenheimer,  Untermyer  &  Marshall,  each 
dated  October  3,  covering  as  alleged  therein  professional  services 
rendered  in  determining  the  validity  of  the  proposed  extensions 
of  the  subway  system  and  the  terms  of  operations  thereof  by  the 
Interborough  Rapid  Transit  Company,  in  connection  with  suits 
of  Admiral  Realty  Company  vs.  Gaynor  (Action  No.  1),  and 
Admiral  Realty  Company  vs.  City  of  ISTew  York  (Action  ISTo.  2), 
from  Supreme  Court  to  and  including  'Court  of  Appeals,  as  per 
memoranda,  $35,000.  The  disbursements  of  Hays,  Hershfield 
&  Wolf,  added  thereto,  amounting  to  $2,809.90,  and  their  bill 
aggregating  $37,809.90. 

The  witness  further  presents  a  bill  of  Guggenheimer,  Untermyer 
&  Marshall,  made  out  to  Hays,  Hershfield  &  Wolf  reading  as 
follows:  "  To  counsel  and  services  from  July,  1911,  to  July, 
]912,  in  the  following  matters:  Admiral  Realty  Company  vs. 
Gaynor,  et  ah,  revising  complaint  and  affidavits  on  motion 
for  a  temporary  injunction,  application  to  Judge  Giegerich  for 
temporary  injunction,  and  procuring  order  to  show  cause.  Argu- 
ment of  motion  for  injunction  at  a  special  term  held  by  Mr. 
Justice  Ford.  Preparation  of  brief  at  Special  Term.  Con- 
sultations with  regard  to  appeal  to  the  Appellate  Division. 
Preparation  of  brief  on  such  appeal,  and  argument  of  the  appeal 
dt  the  Appellate  Division. 

Then,  in  the  case  of  the  Admiral  Realty  Company  vs.  The  City 
of  New  York,  et  al.,  conferences  with  counsel  for  the  Public 
Service  Commission,  with  regard  to  the  preparation  of  ooinplaint 
in  a  suit  to  test  the  constitutionality  of  the  proposed  contracts 
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between  the  City  of  New  York,  the  Interborough  Rapid  Transit 
Company  and  the  Brooklyn  Rapid  Transit  Company  for  the 
construction  of  the  new  subways.  Revising  the  complaint.  Pre- 
paration of, brief  on  argument  of  the  demurrer  interposed  by  the 
several  defendants.  Arguments  of  the  issues  of  law  on  the 
demurrers  at  a  Special  Term  held  by  Mr.  Justice  Blackmar. 
Revision  brief  for  the  Appellate  Division  of  the  Second  Depart- 
ment, and  argTiment  of  the  appeal  in  that  court.  Preparation  of 
brief  for  the  Court  of  Appeals,  and  argument  of  the  appeal  in 
that  court,  $25,000.  With  $318.72  added,  making  the  total  of 
Alessrs.  Guggenheinier,  Unteimyer  &  Marshall,  $25,318.72.  The 
bill  of  Messrs.  Hays,  Hershlield  &  Wolf  is  rendered  to  the  Inter- 
borough Rapid  Transit  Company,  and  includes  a  statement  of 
their  services  and  charge  as  read,  and  the  bill  of  Griiggenheimci-,  ■ 
Untermyer  &  Marshall,  with  their  charge  as  read.  Hays,  Hersh- 
field  &  Wolf  rendering  a  bill  to  the  Interborough  Rapid  Transit 
Company  for  the  combined  services  of  the  two  firms,  amounting 
to  $63,128.82. 

Q.  I  turn  to  the  minute  book  of  the  board  of  directors,  where 
the  proceedings  of  the  regular  meeting  of  the  board  that  occurred 
on  October  9,  1912,  are  set  forth.  I  ask  you,  Mr.  Pisher,  as  sec- 
retary of  the  company,  whether  resolutions  were  passed  at  that 
meeting  authorizing  the  payment  of  the  bills  that  I  have  just 
mentioned  (showing  minute  book  to  witness)  ?    A.  Yes. 

Q.  I  read  from  the  minute  book:  "  The  president  submitted 
for  the  consideration  of  the  board  bills  of  Messrs.  Hays,  Hersli- 
field  &  Wolf  for  $37,809.90 ;  and  Messrs.  Guggenheimer,  Unter- 
myer &  Marshall,  for  $25,318.72,  for  professional  services  and 
expenses  in  determining  the  validity  of  the  proposed  extension  of 
the  subway  system,  and  the  terms  of  operation  thereof  by  the 
Interborough  Rapid  Transit  Company  in  connection  with  suits  of 
Admiral  Realty  Company  vs.  Gaynor  and  The  City  of  ISTew  York. 
Whereupon,  on  motion  duly  seconded,  it  was  resolved  that  the  bills 
of  Messrs.  Hays,  Hershfield  &  Wolf,  for  $37,809.90,  and  Guggen- 
heimer, Untermyer  &  Marshall,  for  $26,318.72,  for  professiMial 
sei'vices  and  expenses  in  the  suits  above  referred  to,  be  and  the 
same  hereby  are  approved,  and  the  president  authorized  to  pay 
the  same." 
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Was  there  any  discussion  at  that  meeting  so  far  as  you  recall, 
of  the  sen'ices  rendered  and  of  the  propriety  of  these  charges? 
A.  Not  beyond  the  usual  questions  that  are  asked  on  matters  of 
that  kind,  whether  it  was  a  proper  charge,  and  properly  payable 
by  the  company,  which  were  all  answered  in  the  affirmative. 

Q.  There  was  no  reference  of  the  matter  to  the  president  to 
see —    A.  ISTo,  sir. 

Q.  —  if  the}'  were  proper  or  —    A.   ISTo,  sir. 

Q.  —  would  be  reduced  ?  What  is  the  Admiral  Realty  Com- 
pany?   A.  That  I  could  not  say. 

Q.  Are  Messrs.  Hays,  Hershfield  &  —  you  saj'  you  could  not 
say.  Do  you  mean  you  do  not  know  ?  A.  Beyond  a  realty  com- 
pany in  this  city,  I  don't  know. 

Q.  You  don't  know  where  their  office  is  ?  A.  Downtown  some- 
where, I  could  not  tell  you. 

Q.  You  don't  know  what  their  business  is  ?  A.  I  suppose  it  is 
real  estate  business. 

Q.  You  don't  know  what  particular  branch  of  the  business  of 
real  estate  it  is?    A.  No,  sir. 

Q.  Do  you  know  of  any  connection  between  the  Realty  Com- 
pany and  the  Interborough  Rapid  Transit  Company  ?  A.  There 
is  none  that  I  know  of. 

Q.  Do  you  know  who  employed  Messrs.  HaNs,  Hershfield  k 
Wolf  to  institute  this  action  ?    A.  I  do  not. 

Q.  Or  Guggenheimer,  Untermyer  (Si  Marshall  ?  A.  No,  sir.  I 
assume  they  were  employed  by  the  Admiral  Realty  Company. 

Q.  Well,  if  they  were  hired  by  the  Admiral  Realty  Company, 
why  is  the  Interborough  paying  the  iVdmiral  Realty  Compnny's 
lawyers  ?  A.  The  Interborough,  of  course,  was  interested  in  that 
suit,  to  the  extent  of  knowing  that  the  dual  contract  was  valid, 
and  that  they  would  not  issue  any  bonds  and  have  them  outstand- 
ing, and  have  the  Court  of  Appeals  or  the  Court  decide  later  on 
that  the  contract  was  invalid. 

Q.  Did  the  Interborough  Rapid  Transit  Company  pay  any 
other  bills  in  this  litigation?  A.  There  probably  were  some  other 
small  bills.  T  think  there  was  another  small  bill  of  $5,000,  in  ." 
case  somewhat  —  a  case  connected  with  that  —  to  Morgan  J. 
O'Brien.  I  have  the  voucher  for  that  (shows  voucher  to  counsel). 
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Q.  Well,  Judge  O'Brien  renders  this  bill  to  the  Interborough 
Rapid  Transit  Company  for  services  as  counsel  to  the  Interbor- 
ough Kapid  Transit  Company  ?    A.  Yes,  sir. 

Q.  There  is  a  distinction  between  a  bill  rendered  by  counsel 
for  the  company  to  the  company  and  these  bills  of  Guggenlieimer, 
Untermyer  &  Marshall  and  Hays,  Hershfleld  &  Wolf,  whc  were 
representing  apparently  an  adverse  litigant.  I  can  understand 
the  rendition  of  Judge  O'Brien's  bill  to  the  Interborough  Com- 
pany, because  apparently  he  was  employed  by  it.-  But  these  two 
bills,  aggregating  $63,000,  seem  to  be  the  bills  of  your  adver- 
saries' counsel.  A.  You  can  understand  also  the  Interborough's 
interest  in  the  case,  1  presume. 

Q.  Well,  interest  in  the  sense  iu  Avhich  a  spectator  is  inter- 
ested, or  an  observer  is  interested,  or  do  you  mean  interest  in  the 
sense  in  which  one  has  an  interest  in  the  subject  matter  l  A.  In 
knowing  that  the  contracts  could  be  legally  entered  into. 

Q.  Did  thev  simply  thankfully  reward  these  attorneys  for  their 
services  in  bringing  an  action  against  them  ?  A.  I  shouldn't  say 
very  thankfully.     I  know  they  rewarded  them. 

Q.  Does  the  Interborough  bestow  on  attorneys  for  the  opposite 
side,  if  the  case  is  interesting  to  them,  payments  of  such  magni- 
tude as  this,  ordinarily  ?  A.  Have  you  your  own  case  in  mind, 
for  example? 

Q.  Well,  I  confess  T  have  not  for  the  moment.  A.  I  am  not 
aware  that  they  do. 

Q.  In  other  words,  do  they  go  to  the  attorney  for  the  plaintiff 
in  a  case  in  which  they  are  defendants,  and  say  "  Your  work  inter- 
esits  us  very  much.  Won't  you  send  your  bills  to  us,  and  we  will 
pay  them,  our  interest  is  so  gTcat  in  your  work?"  What  is  the 
explanation  of  this,  Mr.  Fisher?  A.  I  think  the  explanation 
is  very  simple.  I  have  already  told  you  that  the  Interborough 
was  interested  to  the  extent  of  seeing  these  contracts  were  valid 
and  they  could  legally  issue  their  bonds  against  them. 

Q.  And  so  they  procured  a  collusive  suit  to  be  brought  by  them- 
selves ?  A.  I  am  not  saying  that.  I  don't  know  who  it  was  started 
by,  or  whose  authority,  or  anything  about  it,  beyond  what  I  have 
told  you. 

Q.  Am  I  to  understand  this  litigation  was  posed,  cast  and  per- 
formed as  if  it  were  a  production  for  the  edification  of  the  public 
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and  the  harassment  of  various  judges  before  whom,  these  argu- 
ments were  had,  from  the  special  term  up  to  the  Court  of  Appeals  l 
A.  You  can  put  y(3ur  own  construction  on  it. 

Q.  I  am  not  endeavoring  to  put  my  own  construction  on  it  yet. 
What  I  am  endeavoring  is  to  get  a  statement  of  the  facts,  Mr. 
Fisher.     \.  I  have  given  it  to  you,  so  far  as  I  know  them. 

Q.  AYho  knows  who  employed  Guggenheimer,  Untermyer  & 
Marshall  and  Hays,  Hershfield  &  Wolf  to  sue  the  Interborough 
Kapid  Transit  Company,  or  to  bring  these  actions  against  the 
Mayor  and  the  City  of  New  York,  for  the  Admiral  Realty  Com- 
pany ?  A.  I  think  that  suit  —  the  Admiral  Realty  Company 
probably  could  tell  you. 

Q.  Do  you  know  whether  the  Interborough  employed  these  law- 
yers to  bring  this  action  t    A.   I  don't  think  they  did;  no,  sir. 

Q.  But  in  the  course  of  the  action  their  services  became  so 
interesting  to  the  Interborough  that  the  Interborough  decided  to 
give  $63,000  '.  X.  In  the  course  of  the  action,  the  Interborough 
was  brought  into  the  case. 

Q.  I  see  in  the  minute  book  that  the  president  submitted  the 
bills  to  the  board.  Did  he  make  any  recommendations  as  to  their 
payment?  A.  I  should  imagine  he  did.  He  usually  does,  wheii 
he  submits  bills  for  approval. 

Q.  Did  .^ou  pay  your  own  counsel  any  special  fee  in  this  mat- 
ter ?  A.  jSTot  unless  it  was  Mr.  Nieoll,  who  I  think  was  associated 
in  some  manner  with  the  case. 

Q.  Let  us  see  who  Mr.  Nicoll  represented  in  this  case.  I  guo:."- 
your  recollection  is  a  little  in  error  on  that  point,  Mr.  Fisher.  1 
don't  see  Mr.  Nicoll's  name  among  the  counsel. 

Chairman  Thompson. —  You  are  not  a  lawyer,  Mr.  Fisher  ? 

]Mr.  Fisher. —  No,  sir. 

Chairman  Thompson. —  Mr.  Fisher  could  hardly  know  about 
tliosc  matters  in  a  legal  way. 

Q.  I  see  in  the  report  of  this  case  in  the  Court  of  Appeals  tlial 
the  attorneys  for  the  Admiral  Realty  Company  asserted  and  main- 
tained that  the  proposed  contracts  for  the  operation  of  the  subways 
about  to  be  constructed  l)y  the  City  of  New  York,  and  the  pro- 
visions of  chapter  1-1{\  of  the  Laws  of  1912,  intended  to  authorize 
tlieir  execution,   violnte  section  10  of  Article  VIII  of  the  Now 


Eepoet  of  Joint  Legislatwe  Committee  311 

York  Constitution.  Aud  there  is  a  citation  of  a  number  of  cases 
on  tliat  point.  They  also  contended,  according  to  the  official  report, 
that  tlie  provisions  of  the  Eapid  Transit  Act,  so  far  as  they  author- 
ized the  Public  Service  Commission  for  the  First  District  to  grant 
franchises  to  railroad  companies  to  lay  down  tracks,  are  also  in 
viola);ion  of  Article  III,  section  18  of  the  iConstitution.  Were  you 
interested  in  seeing  these  contentions  prevail  ?  A.  Not 
particularly. 

Q.  Do  you  ordinarily  —  I  am  asking  you  as  to  the  practice  of 
the  Company  —  does  the  Interborough  Rapid  Transit  Company 
pay  such  amounts  as  $60,000  and  more  to  have  the  attorneys  come 
into  court  to  assert  that  the  Interborough' s  course  is  in  violation 
of  the  Constitution  in  several  particulars?  A.  I  think  in  a  case 
where  a  $300  mortgage  is  contemplated  — 

■Mr.  Quackenbush. —  Three  hundred  million. 

The  Witness. —  Three  hundred  million  dollar  mortgage  is  con- 
templated, that  it  is  worth  that  amount  to  know  whether  the  con- 
tract which  it  is  proposed  to  enter  into  is  legal  or  not.  I  think  it 
was  worth  that  amount  to  the  Interborough. 

Q.  Was  anything  —  I  see  no  mention  in  this  case  to  the  effect 
that  this  was  a  one-sided  litigation  in  which  the  Interborough  was 
paying  counsel  on  both  sides  of  the  proposition.  Was  that  stated 
at  any  time  to  any  Court?  A.  I  don't  think  so.  I  don't  think 
3'ou  could  get  a  very  fair  decision  if  that  was  stated. 

Q.  You  mean  you  think  the  Court  could  throw  the  case  out  of 
court  if  that  was  known?  I  am  inclined  to  agree  with  you,  but  I 
am  not  certain  on  that  point.  I  see  in  the  statement  of  disburse^ 
ments  which  the  Interborough  Rapid  Transit  Company  paid,  that 
they  paid  costs  to  the  Corporation  Counsel,  that  they  paid  costs 
to  George  Coleman,  that  they  paid  two  other  bills  of  costs  and 
disbursements,  amounting  to  $G0O  irrespective  of  the  form  — 
although  this  attack  upon  the  contracts  had  failed  the  Inter- 
borougli  is  paying  costs  as  if  they  were  the  defeated  litigant.  A. 
The  City  of  New  York  and  the  Public  Service  Commission  were 
equally  interested  with  us,  to  know  whether  that  contract  was 
legal  or  not. 

Q.  But  the  City  of  New  York  and  you  prevailed,  and  won  your 
case,  and  yet  you  are  paying  costs  as  of  a  defeated  litigant;  and 
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these  costs  are  of  a  substantial  amount.  Did  the  city  know  this 
was  a  prearranged  and  collusive  case?  A.  I  am  not  aware  of 
that. 

Q.  The  Admiral  Eealtj-  Company  \\'on  either  way,  didn't  it? 
A.  Probably. 

Q.  And  these  substantial  payments  to  these  distinguished 
counsel  would  have  been  very  substantial  payments,  had  they  con- 
ducted a  real  and  arduous  and  serious  litigation,  wouldn't  they? 
A.  I  imagine  that  was  pretty  serious,  entailed  a  good  deal  of 
work. 

Q.  You  don't  recall  any  serious  and  earnest  litigation  in  which 
the  counsel  of  your  company  were  really  trying  to  defend  you 
and  to  assert  some  A'aluable  right,  on  which  the  attorneys  were 
paid  on  any  more  handsome  scale  than  this,  do  you  ?  A.  Not  at 
present. 

Q.  I  read  from  the  endorsement  on  the  memorandum  —  on  the 
voucher.  Voucher  ISTo.  109942,  that  the  amount  paid  Messrs. 
Hays,  Hershfield  &  Wolf,  which,  although  not  stated,  I  assume  is 
the  aggregate  of  their  bill  and  Gruggenheimer,  TJntennyer  & 
Marshall's  bill,  namely,  $63,000— $63,128.62,  when  it  came  to 
distribution,  was  charged  to  "  other  suspense,"  and  also  to  "  pro- 
posed subway  routes ;"  is  that  correct  (shows  voucher  to  witness)  ? 
A.  Yes,  sir. 

Mr.  Colby. —  I  would  like  copies  of  that  made  (referring  to 
voucher  No.  109942). 

Mr.  Fisher. —  Can  I  get  copies  of  these  (to  Mr.  Quackenbush)  ? 

Chairman  Thompson. —  Will  somebody  ask  Senator  Lawson  to 
step  back  here  a  minute  ? 

Mr.  Colby. —  Let  me  just  run  over  these  other  vouchers.  I 
think  I  won't  use  those  until  I  have  the  complete  statement 
(witness  hands  vouchers  to  counsel). 

Mr.  'Colby. —  The  witness  produces  — 

Mr.  Quackenbush. —  Mr.  Colby,  had  you  finished  your  ques- 
tions about  that  voucher  ? 

Mr.  Colby. —  About  the  Guggenheimer,  Untermyer  &  Marshall 
vouchers  ?  Yes.  Would  you  like  to  make  an  explanation  of  that 
matter  ? 
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Mr.  Quackeiibush. —  If  you  will  pennit  me,  I  will  say  it  in 
the  way  that  might  be  a  little  different  from  your  characterization. 

Mr.  Colby. —  Well,  just  a  moment.  Just  a  moment.  I  am 
anxious  for  an  explanation,  and  would  like  to  have  it  made  on  the 
record,  and  authoritatively,  and  I  will  ask  the  witness  to  step 
down,  and  ask  you  to  take  the  stand. 

Mr.  Quackenbush. —  I  am  willing  to  ha\'e  anything  I  say  go 
on  the  record. 

Mr.  Colby. —  Just  a  second.  This  point  is  not  so  immaterial  as 
T  think  you  imagine. 

Mr.  Quackenbush. —  I  don't  think  it  is  immaterial  at  all.  T 
propose,  if  the  Chairman  will  permit  me,  to  make  a  statement  — 
a  question  of  privilege. 

ilr.  Colby. My  suggestion  is  that  the  witness  take  the  stand 

and  tell  us  what  he  — 

Mr.  Quackenbush. —  Just  a  moment.  I  have  no  objection  to 
taking  the  stand  anv  time  the  Chairman  wishes  me  to. 

Chairman  Thompson. —  All  right,  make  your  statement,  and 
then  we  will  see. 

Mr.  Quackenbush. —  I  have  no  personal  knowledge  of  this 
transaction,  but  at  noon  I  waited  until  Mr.  Eogers  had  got  back 
from  court',  and  called  his  attention  to  the  situation,  and  J\lr. 
Rogers  stated  to  me  — 

Chairman  Thompson. —  I  think  Mr.  Rog-ers  —  you  have  no 
personal  knowledge  of  it? 

Mr.  QuackeubiLsh. —  Mr.  IJogei-^  would  be  glad  to  conic  here  at 
anv  time.  I  am  not  going  to  say  what  he  said.  I  think  I  know 
the  rules  of  evidence  pretty  well.  Air.  Rogers  will  be  glad  to  come 
here  and  explain  the  matter  any  time.     He  is  detained  in  court. 

Chairman  Thompson. —  That  is  fair. 

Mr.  Quackenbush.—  I  don't  think  that  would  require  my  being 
sworn. 

Mr.  Colbv. —  You  are  quite  right,  -Mr.  Quackenbush. 
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'Chairman  Thompson. —  I  am  going  to  state  right  now  that  we 
have  not  caught  Mr.  Quackenbush  in  anything  bad  yet. 

Mr.  Quackenbush. —  Not  yet. 

Mr.  Colby. —  I  offer  that  voucher  of  the  payments  to  Guggen- 
heimer,  Untermyer  &  Marshall  and  to  Hays,  Hershfield  &  Wolf, 
with  the  accompanying  papers  as  produced  by  the  witness  in 
evidence.  Will  you  direct  that  they  be  put  in  the  record  as 
evidence  ? 

Chairman  Thompson. —  Yes.  It  will  be  extended  in  the  record 
in  full. 

Voucher  and  attached  papers  follow : 

Inteeboeough  Rapid  Teansit  Company, 
To  Hays,  Hershfield  &  Wolf,  Dr., 
Counsellors-at-Law. 
Telephone  "  Cortlandt  301." 
Rector,  791.     115  Broadway. 

New  Yoek,  Octoher  3,  1912. 
To  professional  services  rendered  in 
determining  the  validity  of  the  pro- 
posed extensions  of  the  subway  sys- 
tem and  the  terms  of  operation 
thereof  by  the  Interborough  Rapid 
Transit  Company,  in  connection  with 
suits  of  Admiral  Realty  Co.  vs. 
Gaynor  (Action  ISTo.  1)  and  Admiral 
Realty  Co.  vs.  City  of  New  York 
(Action  No.  2) — from  Supreme 
Court   to    and    including    Court    of 

Appeals,  as  per  memoranda $35,000  00 

Disbursements,    as   per    memorandum 

annexed 2,809  9'0 

$37,809  90 

Bill   of   Guggenheimer,    Untermyer   & 

Marshall $25,000  00 

Their  disbursements    318  72 

— 25,318  72 


Total    $63,128  62 
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Messes.  Hays,  Hershfield  &  Wolf, 

To  Guggenheimer,  Untermyer  &  Marshall, 

'Counsellors-at-Law,  37  Wall  street. 

New  York,  Octoher  3,  1912. 

To  counsel  and  services  from  July,  1911,  to  July,  1912,  in  the 
following  matters : 

Admiral  Eealty  Co.  v.  Gaynor  et  al. 

Revising  complaint  and  affidavits  on  motion  for  a  temporary 
injunction ;  application  to  Judge  Giegerich  for  temporary  injunc- 
tion and  procuring  order  to  show  cause;  argument  of  motion  for 
injunction  at  a  Special  Term  held  by  Mr.  Justice  Ford ;  prepara- 
tion of  brief  at  Special  Term ;  consultations  mth  regard  to  appeal 
to  the  Appellate  Division;  preparation  of  brief  on  such  appeal, 
and  argument  of  the  appeal  at  the  Appellate  Division. 

Admiral  Realty  Co.  v.  City  of  New  York,  et  al. 

Conferences  with  counsel  for  the  Public  Service  Commission 
with  regard  to  the  preparation  of  complaint  in  a  suit  to  test  the 
constitutionality  of  the  proposed  contracts  between  the  City  of 
Xew  York,  the  Interborough  Rapid  Transit  Company  and  the 
Brooklyn  Rapid  Transit  Company  for  the  construction  of  the  new 
subways;  revising  the  complaint;  preparation  of  brief  on  argu- 
ment of  the  demurrers  interposed  by  the  several  defendants ;  argu- 
ment of  the  issues  of  law  on  the  demurrers  at  a  Special  Term  held 
by  Mr.  Justice  Blackmar ;  revision  of  brief  for  the  Appellate  Divi- 
sion of  the  Second  Department,  and  argument  of  the  appeal  in 
that  iCourt ;  preparation  of  brief  for  the  Court  of  Appeals,  and 
argument  of  the  appeal  in  that  court $25,000  00 

Disbursements : 

Traveling  expenses  of  Mr.  Marshall, 

from  Saranac  Lake  and  return. .  .  $20  0€ 

Carfares,  telegrams,  etc 12  27 

Typewriting,  copies  of  papers,  etc.  .  120  00 

Copy  of  opinion 2  50 

Printing  brief  in  Gaynor  Case.  .  .  .  163  95 

318  72 


$25,318 
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Inteebokough  Rapid  Transit  Company, 

To  Hays,  Hershfield  &  Wolf,  Dr., 

Counsellors- At-La\v, 

TeleiDlione  "  Cortlandt  301."  115  Broadway 

New  York,  September  25,  1912. 

To  professional  services  rendered  in  determining 
the  validity  of  the  proposed  extension  of  the  sub- 
way system  and  the  terms  of  operation  thereof  by 
the  Interborough  Rapid  Transit  Company,  in 
connection  with  suits  of  Admiral  Realty  Co.  vs. 
Gaynor  (Action  jSTo.  1)  and  Admiral  Realty  Co. 
vs.  City  of  jS'ew  York  (Action  jSTo.  2)  — from 
Supreme  Court  to  and  including  Court  of 
Appeals,  as  per  memoranda $35,000  00 

Disbursements  as  per  memorandum  annexed 2,809   90 


$37,809  90 


Interborough  Rapid  Transit  CoiMpany, 

To  Hays,  Hershfield  &  Wolf,  Dr., 

Counsellors-x\t-Law, 

Telephone  "  Cortlandt  801  "  115  Broadway. 

Xew  York,  July  8,  1912. 
Actual  disbursements : 
1911. 

July      27     Copies  of  contract $9  00 

Aug.         1     Law  Reporting  Co 1  50 

26      Subway  plans 31   OO 

Sept.        8     Fidelity  bond 10  00 

1 2     Fidelity  bond 1 5   00 

16      Contract  maps 15   00 

Oct.        25     Filing  note  of  issue 3  00 

28     Additional  maps    2  50 

28  Additional  maps 15  00 

Nov.      14     Press  of  Fremont  Payne 296  85 

Dec.         1     Opinion    2   50 

29  Certified  copy  of  order 65 
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1912. 

Jan.       23     A.   R.   Watson,  Cor]3oration  Counsel, 

costs   $27  04 

Greorge  S.  Coleman,  costs 83  58 

James  Lynch     5   18 

March    14     Stern  &  Wolf,  ext.  Penn.  authorities. .  15  00 

Fidelity  bond ;)  0  00 

18  Appeal  Printing  Co 65   35 

Appeal  Printing  Co 1)S   30 

May         9     Maurice  Deutscli,  civil  engineer.  .  .  .  l.TO  00 

June        4     Costs,  A.  R.  Watson,  Corp.  Counsel .  .  75  50 

15     Fidelity  bond      ;()  00 

I  ncidental  disbursements,  long  distance 
telephones,  copies  opinions  and  other 

innumerable  items 100  83 

Evening  Post  —  printing  case 769  87 

Evening  Post  —  printing  brief 220  30 

Evening  Post  —  printing  appeal ....  "".740 

Evening  Post  —  printing  brief 159   5.5 

Two  bills  of  costs  and  disbursements 

to  be  hereafter  taxed,  estimated.    .  .  600  00 


$2,809  90 
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Transcript  from  Minutes  of  Regular  Meeting  of  the  Board  of 
Directors,  held  on  Wednesday,  October  9,  1912. 

"  The  President  submitted  for  the  consideration  of  the 
Board  bills  of  Messrs.  Hays,  Hershfield  &  Wolf  for  $37,- 
809.90  and  Messrs.  Guggenheimer,  Untermyer  &  Marshall 
for  $25,318.72  for  professional  services  and  expenses  in 
determining  the  validity  of  the  proposed  extension  of  the 
Subway  System  and  the  terms  of  operation  thereof  by  the 
Interborough  Rapid  Transit  Company  in  connection  with 
suits  of  Admiral  Realty  Company  vs.  Gaynor  and  the  City  of 
ISTew  York.     Whereupon, 

On  motion,  duly  seconded,  it  was 
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Kesolved:  That  the  bills  of  Messrs.  Hays,  Hershfield  & 
Wolf  for  $37,809.90  and  Messrs.  Giiggenheimer,  Untevmyer 
&  Marshall  for  $25,318.72  for  professional  services  and 
expenses  in  the  suits  above  referred  to  be,  and  the  same 
hereby  are,  approved,  and  the  President  authorized  to  pay 
the  same." 

I  hereby  certify  that  the  above  is  a  true  cojiy 
of  resolution  from  Minutes  of  Regular  Meet- 
ing of  the  Board  of  Directors  of  the  Inter- 
borough  Rapid  Transit  Co.,  held  on  Wednes- 
day, October  9,  1912. 

(Sig-ned)  H.  M.  FISHER, 

Secretarij. 
(seal) 

■J^elephone  "  Rector  791  " 

Hays,  Hershfield  &  Wolf,  Counsellors-at-Law.    ~So.  115  Ei'oadway 

Daniel  P.  Hays, 

A.  Hershfield 

Ralph  Wolf 

Edwin  D.  Hays 

S.  P.  Friedman 

New  Yoek,  Oct.  21,  1912. 
Interborough  Rapid  Transit  Co., 
Mr.  Campbell, 
Dear  Sir. —  The  bearer,  E.  D'.  Hays,  of  our  office,  is  authorized 
to  receive  check  and  receipt  in  our  fii-m  name  for  bill  heretofore 
rendered    you,    which   includes   bill   of   Messrs.    Gruggenheimer, 
Untermyer  &  Marshall. 

Yours  truly, 

( Signed)     Hays,  Hershfield  &  Wolf. 

Oct.  17,  1912. 
E.  F.  J.  Gaynor  for  voucher  as  per  Resolution  of  Board  of 
Directors,  I.  R.  T.  Co.  of  Oct.  9,  1912,  copy  of  which  was  sent 

yo"-  (Signed)     W.  L.  P. 
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Interboeough  Kapid  Tbansit  Compant, 
To  Hays,  Hershfield  &  AVolf,  Dr. 
1912. 
Oct.      I7th.   For  professional  sei-vices  rendered  in  determining  the 
validity  of  the  proposed  extensions  of  the  Subway 
system  and  the  terms  of  operation  thereof,  as  per 
bill  attached,  $63,128.62 

H.  T.  B. 

New  York,  Od.  21st,  1912. 

E.xamined  and  found  correct.  Received    from    the    Inter- 

(signed)  E.  F.  J.  Gaynor,  hovoiigh     IJapid     Transit     Co. 

Auditor.       Sixty-three  thousand  one  hun- 

Approved  for  payment,  dred  twenty-eight  and  62/100 

(signed)  W.  Leon  Pepperman,      Dollars 

Assistant  to  President.  For   payment    in    full    of   the 

above  account. 

(signed)     Hays,    Hershfield 
&  Wolf. 
Per  Edwin  D.  Hays. 

Q.  The  witness  produces  another  voucher,  numbered  92402, 
apparently  indicating  a  payment  to  Edward  ^1.  Grout.  I  hand 
you  this  voucher  and  ask  you  what  that  payment  was  for  (hand- 
ing voucher  to  witness)  '(  A.  For  professional  services  in  con- 
nection with  subway  matters. 

Q.  Is  there  any  specification  upon  Mr.  Grout's  bill  as  to  what 
the  services  are  ?  A.  Here  is  another  bill.  That  is  the  retainer, 
and  this  is  the  balance  of  his  bill.  Perhaps  that  might  give  you 
a  little  further  explanation. 

Q.  The  witness  produces  a  further  voucher  numbered  110613, 
for  the  payment  of  $7500  to  Edward  M.  Grout,  on  December  5, 
1912.  The  former  payment  is  apparently  under  date  of  July  7, 
1911.  Seven  thousand  five  hundred  dollars  is  additional  to  the 
prior  payment.  And  affixed  to  the  later  voucher  is  a  letter  from 
Mr.  Eogers,  general  manager  of  the  company,  addressed  to  the 
Auditor,  advising  the  Auditor  that  'Mr.  Grout's  claim  was  for 
$15,000  additional  to  the  ten  first  paid  him,  but  that  Mr.  Rogers 
has  been  able  to  arrange,  through  a  third  party,  a  compromise  of 
the  claim,  by  the  payment  of  $7500.     There  is  no  statement,  Mr. 
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Fisher,  that  I  can  discover  on  either  voucher  or  tlie  papers  an- 
nexed to  it,  as  to  what  the  services  rendered  by  Mr.  Grout  were, 
or  in  what  connection  they  were  rendered.  Can  you  enlighten  me, 
after  examination  of  the  papers  '.  A.  I  cannot.  Not  beyond  the 
fact  they  were  personal  conferences  with  tlie  President  in  connec- 
tion with  subway  matters,  the  new  subway  matters. 

(^.  Are  these  bills  annexed  to  the  vouchers  the  only  bills  re- 
ceived by  the  Interborough  from  Mr.  Grouts     A.    Yes,  sir. 

(i.  One  bill  says,  "  June  23,  1911.  The  Interborough  Ilapid 
Ti'ansit  Company  to  lidward  W.  (J  rout,  JJcbtor,  To  retainer, 
!lij(),()0t)."  Was  any  bill  with  a  greater  degree  of  specification 
ever  delivered  to  the  company':'     A.   A'o,  sir. 

(^.  Annexed  to  the  later  voucher  is  a  bill  from  JMr.  Grout  to 
the  Interborough  Rapid  Transit  Company,  which  says  "  to  pro- 
fessional services,  $15,000.''  The  voucher  dated  D'ecember  5, 
1912,  contains  an  acknowledgment  of  Mr.  Grout's  receipt  oi 
$7500,  in  full  payment  of  the  above  account,  confirming  Mr. 
Eogers'  statement  in  his  letter  that  he  had  arranged  a  comporo- 
mise.  There  is  no  statement  on  either  -^'ouoher  or  the  ])urposes 
of  these  services  or  what  the  bills  cover  ?     .V.   A^o,  sir. 

i\.  Tet  me  see  the  earlier  one,  please.  (AVitness  hands  voucher 
to  counsel.) 

Q.  The  earlier  voucher,  numbered  92402,  for  $10,000,  con- 
tains the  followmg  notations,  under  the  head  of  ''  distribution." 
"  Other  suspense  "  and  "  proposed  subway  routes."  The  subse- 
quent voucher,  dated  December  5,  1912,  for  $7500 — this  is 
voucher  ISTo.  110613  — contains,  imder  "distribution"  the  same 
notations;  that  is  to  say,  "other  suspense",  and  "proposed  sub- 
way routes."  Tiiis  term,  or  this  account,  described  as  "  other  sus- 
])eiis<3  ",  recurs  on  most  of  these  vouchers;  can  you  tell  me  what  it 
is  ?    A.   ]^o,  sir,  I  could  not. 

Q.  Would  you  infer  that  there  is  an  account  on  the  books  of 
the  company  entitled  '■  other  suspense  "  ?     A.I  could  not  say. 

Q.  Would  3'ou  infer  that  ?  A.  I  seldom  infer  when  I  don't 
know  anything  about  it. 

Q.   You  don't  know  anything  about  it. 

Mr.  Quackenbush. —  Mr.  Gaynor  is  here  now,  if  you  want  an 
explanation. 
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Q.  Do  you  know  whether  these  are  names  of  accounts  ?  A.  I 
presume  they  are.  I  can  only  guess  at  it.  I  am  not  familiar  with 
that. 

Q.  It  was  customary  under  "  distribution "  to  indicate  the 
names  of  the  accounts  '.  I  gather  that  from  other  vouchers  where 
the  amounts  are  apportioned,  and  referred  to  diiferent  accounts? 
A.    (JS'o  answer.) 

Mr.  Colby. —  I  offer  the  two  vouchers  containing  recital  of 
payments  to  Edward  W.  Grout,  which  I  have  so  fully  read  in 
evidence. 

Chairman  Thompson. —  Eeceived.  You  can  mark  them,  to-day's 
exhibits  1,  2,  3  and  4. 

Q.  I  understand,  Mr.  Fisher,  that  when  the  Interborough 
Interborough  Rapid  Transit  Company's  bonds,  under  the  con- 
tract with  J.  P.  Morgan  &  Company,  were  delivered  to  the 
bankers,  in  other  words,  to  Morgan  &  Company,  the  proceeds  of 
the  bonds  were  not  delivered  to  the  Interborough  Eapid  Transit 
Company  but  were  placed  to  its  credit,  or  rather,  more  exactly, 
to  the  credit  of  its  accounts  with  J.  P.  Morgan  &  Company;  is 
that  correct  ?  A.  That  is  correct,  but  it  amounted  to  the  same 
thing.     They  were  there  subject  to  our  checks. 

Q.  But  to  be  precise,  when  you  delivered  $30,000,000  of  bonds 
per  year,  as  you  were  called  upon  to  do,  you  did  not  receive  93^/2 
per  cent,  of  $30,000,000  in  the  form  of  warrant  or  check?  A. 
Placed  to  our  credit. 

Q.  And  you  drew  as  your  occasions  required  ?    A.  Yes. 

Q.  The  result  of  that  method  was  a  very  considerable  amount 
of  cash  in  IMorgan  &  Company's  possession  belonging  to  the  Inter- 
borough Rapid  Transit  Company  ?    A.  Yes,  sir. 

Q.  Running  into  millions  ?    A.  Yes,  sir. 

Q.  And  into  many  millions,  even,  from  an  Interborough  Point 
of  view  ?     A.  Quite  rigbt. 

Q.  You  have  drawn  off  for  me,  at  my  request  this  morning,  a 
statement  of  your  balances  with  J.  P.  Morgan  &  Company  at  the 
close  of  business  Saturday,  February  5,  1916,  I  believe?  A. 
Yes,  sir. 

11 


322  Investigation  of  Public  Service  Commissions 

Q.  And  is  this  memorandum  which  you  hand  me  a  correct 
statement  of  the  amount  of  those  balances  ?    A.  Yes,  sir. 

Q.  I  ask  you  how  much  the  Interborough  Rapid  Transit  Com- 
pany on  that  date  had  to  its  credit  at  J.  P.  Morgan  &  Company's, 
on  general  acount  (hands  paper  to  witness)  ?     A.  $5,489,000.62. 

Q.  I  think  you  are  in  error.  A.  $5,000,  I  should  have  said. 
I  am  used  to  dealing  in  millions.     Excuse  me. 

Q.  Never  mind,  Mr.  J^'isher.  We  will  simply  carry  the  dis- 
crepancy to  "  other  suspense."  How  much  of  a  balance  did  the 
Interborough  Eapid  Transit  Company  have  on  February  5th,  with 
J.  P.  Morgan  &  Company  on  account  of  subway  contribution? 
A.  About  forty -four  millions. 

Q.  Will  you  read  the  exact  figures  from  your  memorandum? 
A.  $44,166,721.83. 

Q.  How  much  on  Manhattan  third-tracking  account?  A. 
$54,943.33. 

Q.  And  how  much  on  elevated  extension  account?  A. 
$6,857,646.27. 

Q.  In  other  words,  as  I  hurriedly  foot  up  those  —  the  amount 
of  those  accounts,  it  was  considerably  in  excess  of  fifty  million 
dollars?     A.  Yes,  sir. 

Q.  Now,  J.  P.  Morgan  &  Company  have  already  received  the 
bonds  of  the  Interborough  Eapid  Transit  Company  covering  these 
amounts,  have  they  not?     A.  Yes,  sir. 

Q.  And  the  Interborough  Kapid  Transit  Company  is  earning 
and  paying  interest  on  all  bonds  delivered  to  J.  P.  Morgan  & 
Company,  is  it  not?  A.  It  is  not  paying  interest  from  earnings. 
We  will  put  it  that  way. 

Q.  Well,  they  are  paying  interest  at  the  rate  stipulated  in  the 
bonds?    A.  Yes,  sir. 

Q.  And  that  rate  is  5  per  cent.  ?    A.  Yes,  sir. 

Q.  What  rate  of  interest  are  you  getting  from  J.  P.  Morgan  & 
Company  on  those  amounts?    A.  Two  and  one-half  per  cent. 

Chairman  Thompson. —  Fifty-fifty. 

Q.  In  other  words,  as  an  indirect  or  inherent  result  in  the 
arrangement  existing  between  the  Interborough  Rapid  Transit 
Company  and  J.  P.  Morgan  &  Company,  J.  P.  Morgan  &  Com- 
pany is  deriving  21/2  per  cent,  profit  on  their  money  in  your 
possession  ?     A.  I  should  not  say  so. 
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Q.  As  the  result  of  the  operation  of  your  mutual  accounts  ?  A. 
1^0,  sir. 

Q.  How  can  you  —  A.  I  imagine  not.  I  am  not  positive,  but 
I  imagine  not. 

Q.  I  mean  to  say  there  is  a  difference  between  what  you  are 
paying  5  per  cent,  and  interest,  on  your  bonds,  and  what  you  are 
receiving  on  the  idle  proceeds  of  the  bonds  that  lie  at  Morgan's, 
of  2%  ?  A.  We  are  not  paying  that  interest  to  J.  P.  Morgan. 
We  are  paying  that  to  the  bondholders. 

Q.  How  large  an  amount  of  your  bonds  are  at  present  in  the 
possession  of  J.  P.  Morgan  &  Company?  A.  That  I  could  not 
say.  We  delivered  the  bonds  to  them,  and  how  many  they  have 
sold  I  don't  know.    I  imagine  they  have  sold  them  nearly  all. 

Q.  They  have  had  from  time  to  time  during  the  operation  of 
this  contract  large  amounts  ?  A.  They  call  them  large  amounts. 
How  long  they  hold  them  I  could  not  tell  you. 

Q.  Is  there  any  stipulation  in  your  contract  with  J.  P.  Morgan 
&  Company,  or  any  private  understanding,  that  these  large  bal- 
ances shall  remain  in  the  possession  of  J.  P.  Morgan  &  Company 
at  2^  per  cent.  ?  A.  They  have  agreed  to  allow  us  2%  per  cent, 
while  they  remain  there.  They  only  remain  there  so  long  as  we 
don't  need  them  elsewhere. 

Q.  Have  you  ever  said,  or  have  the  Interborough  said,  to  J.  P. 
Morgan,  that  "  We  don't  need  to  issue  bonds  now.  We  have  all 
the  money  we  need,  and  if  we  do  we  will  have  2^  per  cent." — 
A.  We  made  a  contract  with  Morgan  to  issue,  as  stipulated  (answer 
not  heard  by  stenographer).  They  did  so,  and  we  delivered  them 
without  question.  They  naturally  want  to  take  advantage  of  any 
bond  market  in  disposing  of  them. 

Q.  Two  and  one-half  per  cent,  is  rather  of  a  low  rate  on  money 
in  Wall  street  ?    A.  No,  sir,  it  is  not  unusually  low. 

Q.  You  can't  get  money  for  2%  per  cent.  ?  A.  Perhaps  I  have 
not  the  collateral. 

Q.  I  mean  the  Interborough  Rapid  Transit  Company  cannot  get 
money  for  2%  per  cent.  ?  A.  The  Interborough  Rapid  Transit 
Company  can  borrow  money  as  cheap  as  anybody. 

Q.  Two  and  one-half  per  cent.  ?    A.  That  I  don't  know. 

Q.  How  much  is  the  Interborough  Rapid  Transit  Company 
really  paying  for  the  money  it  gets  on  the  bonds?     Nominally 
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they  pay  5  per  cent,  on  par.  in  reality  they  are  getting  only  981^ 
per  cent.  Say  they  are  paying  5  per  cent,  on  par,  what  per  cent. 
is  that  on  9  3 1/2  ?    A.  Five  and  three-eighths. 

Q.  I  want  a  statement  of  the  current  balances  by  the  month  ? 
A.  1  have  a  memorandum  of  that. 

Q.  I  will  resume  that  inquiry  when  you  are  equipped  to 
answer  the  questions.  1  call  your  attention  to  page  236  of  the 
minute  book  of  the  Interborough  Eapid  Transit  Company  for 
1911.  There  appears  there  a  record  of  the  meeting  of  the  board 
of  directors  held  on  November  29,  1911.  Is  this  record  beginning 
at  page  236,  the  minutes  of  the  company,  of  a  regular  meeting  of 
the  Board  held  on  that  day'^     A.  Yes,  sir. 

Q.  I  read  from  the  minutes  of  a  regular  meeting  of  the  Board 
of  Directors  held  on  ^November  29,  1911: 

"  The  President  laid  before  the  Board  a  claim  of  Messrs. 
J.  P.  Morgan  &  Company  for  services  as  bankers  during 
the  past  few  years  in  connection  with  the  negotiations  of  the 
Interborough  Eapid  Transit  Company  with  the  authorities 
of  the  City  of  New  York  on  the  subway  and  elevated  exten- 
sions and  improvements,  and  also  a  claim  of  Messrs.  J.  P. 
Morgan  &  Company  on  behalf  of  themselves  and  their  syndi- 
cate associates,  for  commitments,  for  money  approximating 
thirty  inilliou  dollars,  to  cover  elevated  extensions  and 
improvements,  and  $7,500  to  cover  subway  extensions  and 
improvements.  In  order  to  enable  the  Interborough  Rapid 
Transit  Company  to  effect  a  contract  with  the  City  authori- 
ties. The  President  further  stated  that  as  a  result  of  con- 
ferences with  Messrs.  J.  P.  Morgan  &  Company,  they  had 
agreed  to  accept  $250,000  to  cover  their  personal  services, 
and  $250,000  to  cover  the  services  and  commitments  of  their 
syndicate  associates,  the  latter  sum,  however,  to  be  deducted 
from  any  commissions  which  the  syndicate  associates  might 
become  entitled  to  if  an  agreement  should  be  entered  into 
with  the  City  for  the  construction  of  subway  extensions  or 
elevated  extensions  prior  to  March  1st,  1912,  all  terms  of 
such  advances  to  be  the  subject  of  future  agreement  between 
the  Interborough  Tlajnd  Transit  Company  and  Messrs.  J.  P. 
Morgan  <Sr  Conipan\'.     Whereupon,"  the  minutes  continue, 
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"  upon  consideration,  it  was  duly  resolved  that  the  claim  of 
Messrs.  J.  P.  Morgan  &  Company  for  personal  services  be 
adjusted  at  the  sum  of  $250,000,  to  be  paid  Messrs.  J.  P. 
Morgan  &  Company  personally ;  and  that  the  claim  of  Messrs. 
Morgan  i:  Company,  on  behalf  of  their  financial  associates, 
for  financial  commitments,  be  adjusted  at  the  further  sum  of 
$250,000,  to  be  paid  them  on  account  of  their  syndicate  asso- 
ciates, the  latter  sum,  however,  to  be  credited  upon  any  com- 
missions or  profits  that  may  go  to  the  sjTidicate  associates 
for  further  services  or  commitments  in  event  an  agreement 
should  be  entered  into  between  the  Interborough  Company 
and  the  City  of  ~New  York  for  the  construction  of  elevated 
or  subway  extensions  and  improvements,  prior  to  March  1st, 
1912,  all  terms  of  such  advances  to  be  the  subject  of  future 
agreement  between  the  Interborough  Rapid  Transit  and 
Messrs.  J.  P.  Morgan  &  Company,  and  that  vouchers  of  the 
company  be  made  out  and  delivered  to  Messrs.  J.  P.  Morgan 
&  Company  in  confomiity  with  this  resolution." 

Chairman  Thompson. —  Is  there  anywhere  in  these  books  a 
definition  of  what  the  word  "  commitment "  means  ? 

Mr.  Colby. —  We  are  hopeful  — 

Mr.  Fisher. —  Pretty  good  definition  right  there. 

By  Mir.  Colby: 

Q.  Have  you  a  voucher  of  this  payment  of  $500,000  to  J.  P. 
Morgan  &  Company?  A.  I  presume  we  have;  yes,  sir.  I  am 
quite  sure  we  have,  because  no  pajmients  are  made  without 
vouchers. 

Q.  Am  I  correct  in  assuming  that  pursuant  to  this  resolution, 
the  sum  of  $500,000  was  paid  to  J.  P.  Morgan  &  Company  ?    A. 

Yes,  sir. 

Q.  I  see  that  the  sum  that  was  to  be  paid  to  Messrs.  Morgan  & 
Company  on  behalf  of  their  syndicate  associates  might  be  deducted 
from  the  commissions  eventually  received  by  the  syndicate 
associates ;  that  is  right  ?    A.  That  is  right 

Q.  But  the  $260,000  that  was  paid  to  J.  P.  Morgan  &  Company 
personally  was  not  subject  to  any  application  on  subsequent  com- 
missions ?     A.   No.  sir. 
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Q.   The  date  of  this  meeting  was  ISTovember  29,  1911  ?    A.  Yes, 


sir. 


Q.  When  were  the  dual  contracts  entered  into  ?  A.  Signed, 
jou  mean? 

Q.  Yes.     A.  March   19,   1913. 

Q.  Something  over  a  year  later?     A.  Yes,  sir. 

C^.   About  fifteen  months  later  I  would  say?    A.  Yes,  sir. 

Q.  The  Iiiterborough  liapid  Transit  Company  began  paying 
out  money  on  account  of  these  dual  contracts  pretty  early  in  the 
game,  didn't  it.    A.  I  believe  that  speaks  for  itself. 

Q.  Now,  why  was  this  $500,000  paid  to  Messrs.  J.  P.  Morgan 
&  'Company  fifteen  months  befoi-e  the  dual  contract  was  signed  ? 
A.  The  Interborough  were  on  the  verge  of  signing  —  negotiating 
a  contract  with  the  city  for  about  two  years.  They  could  not  close 
the  contract  committing  themselves  to  an  obligation  of  practically 
one  hundred  or  one  hundred  and  twenty-five  million  dollars  with- 
out having  the  money  in  sight.  Their  arrangements  with  the 
bankers  were  the  bankers  should  furnish  the  money.  The  bankers 
in  turn,  I  presume,  had  formed  a  syndicate  to  take  these  bonds. 
This  syndicate,  of  course,  could  not  make  commitments  elsewhere 
so  long  as  they  were  committed  to  the  bankers,  Morgan  &  Com- 
pany, to  take  these  bonds  when  offered.  Naturally  their  losses 
were  more  or  less  severe  on  that  account.  And  that  is  the  service 
for  which  this  amount  of  money  was  paid.  In  other  words,  keep- 
ing themselves  in  readiness  for  a  period  of  about  two  years  to  fur- 
nish the  Interborough  on  demand  with  one  hundred  million  dol- 
lars of  cash. 

Chairman  Thompson. —  In  other  words,  they  charge  for  money 
down  here  according  to  the  peak  of  the  load  ? 

Mr.  Fisher. —  Yes,  sir ;  I  think  you  might  say  they  do.  And 
legal  expenses  on  a  peak,  too. 

Chairman  Thompson. —  Yes. 

By  Mr.  Colby: 

Q.  Mr.  Fisher,  this  is  a  very  interesting  phase  of  this  im- 
portant transaction,  and  I  would  like  to  pursue  it  closely  and 
question  further.    In  other  words,  Morgan  &  Company  were  paid 
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for  their  services  in  holding  themselves  in  readiness  to  do  some- 
thing; is  that  right?  A.  Not  exactly.  You  might  put  it  more 
aptly,  if  you  said  Morgan  &  'Company  were  paid  for  their  services 
in  holding  one  hundred  million  dollars  ready  to  be  delivered  to  the 
Interborough  on  demand. 

Q.  Do  you  understand  they  held  it  in  cash  ?  A.  I  do  not  under- 
stand they  actually  held  the  cash.  But  if  they  obligated  them- 
selves, as  they  had  agreed  to  do  any  time  we  signed  the  contract, 
to  furnish  this  hundred  million  dollars,  they  would  have  to  know 
where  to  go  and  get  the  money. 

Chairman  Thompson. —  Where  is  that  obligation  ?  Have  you 
got  it  ? 

Mr.  Fisher. —  No,  sir.  I  don't  think  we  have  any  written 
obligation. 

Chairman  Thompson. —  Was  there  ever  a  written  obligation  ? 

Mr.  Fisher. —  There  might  have  been  letters  between  the  Presi- 
dent's office  and  the  bankers,  of  which  I  have  no  knowledge. 

Chairman  Thompson. —  Well,  then,  how  was  there  an  obliga- 
tion ?    A  man's  word  to  lend  money  isn't  any  good. 

Mr.  Fisher. —  I  should  say  Morgan  &  Company's  is. 

Chairman  Thompson. —  You  think,  it  would  be  enforced  in 
court? 

Mr.  Fisher. —  I  don't  know.  I  don't  think  they  would  let  it 
come  to  that  point. 

By  Mr.  Colby: 

Q.  This  obligation  to  furnish  money  could  not  be  a  very  serious 
or  burdensome  obligation  if  the  process  finally  hit  upon  builds 
up,  as  is  apparently  the  case,  a  balance  of  over  $50,000,000  of 
your  money  in  the  hands  of  J.  P.  Morgan  &  Company.  It  can't 
be  very  burdensome  if  that  is  the  operation  and  true  effect  of  the 
obligation.  A.  That  is  the  effect  of  the  obligation  at  the  present 
time,  while  we  have  a  very  good  bond  market.  If  you  had  received 
a  statement  of  that  kind  probably  a  year  or  two  ago,  you  would 
have  found  the  balance  very  much  smaller. 
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Q.  The  balance  has  fluctuated  from  time  to  time  ?    A.  Yes,  sir. 

Q.  That  has  always  been  important  and  considerable,  has  it 
not  ?  A.  Yes,  sir ;  but  it  was  very  low,  as  I  say,  during  the 
money  stringency,  if  you  want  to  call  it  that. 

Q.  But  it  might  be  cut  in  half,  and  still  be  in  excess  of 
$25,000,000  ?     A.  It  has  been  very  much  below  that. 

Q.  And  as  I  understand  it,  Morgan  &  Company  are  only  called 
upon  to  pay  you  93%  per  cent,  of  thirty  millions  per  year?  A. 
Yes,  sir. 

Q.  So  that  the  balance  might  be  half  of  what  it  is  now  down 
toward  the  conclusion  of  this  operation,  and  still  be  equal  to  the 
entire  obligation  of  Morgan  &  Company  in  any  given  month;  is 
that  not  true?     A.  Yes,  sir. 

Q.  In  order  not  to  take  this  im]jortant  subject  up  in  a  frag- 
mentary way,  Mr.  Fisher,  I  will  resume  your  examination  when 
you  have  the  statement  of  the  monthly  current  balances  which  I 
assume  without  great  effort  can  be  produced  to-morrow  morning, 
can  it  not?  A.  Yes,  sir.  I  would  like  to  make  a  correction  in 
my  testimony.  I  find  that  I  actually  have  the  contracts  here 
between  Morgan  &  Company  and  ourselves,  agreeing  to  furnish 
this  money.  This  contract  or  letter  is  dated  September  15,  1910, 
and  it  covers  all  of  the  matters  about  which  I  just  explained.  I 
have  not  read  it  myself  since  that  time,  and  it  passed  out  of  my 
memory.     (Hands  papers  to  Chairman  Thompson.) 

Q.  'Mr.  Fisher,  you  will  produce  the  Morgan  voucher  to-mor- 
row, will  you?     A.  Yes,  sir. 

Q.  And  also  the  statement  of  current  balances  ?     A.  Yes,  sir. 

Q.  Also  the  complete  statement  of  legal  expenses  of  Inter- 
borough  Rapid  Transit,  Interborough-Met,  and  the  other 
companies  ?    A.  Yes,  sir. 

Mr.  Fisher. —  Have  you  finished  with  me? 

Mr.  Colby. —  Finished,  thank  you  very  much,  "i^ou  will  be 
here  at  11  o'clock  to-morrow? 

Chairman  Thompson. — All  witnesses  are  excused  until  to-mor- 
row morning  at  11  o'clock. 

Whereupon  (at  4:05  o'clock  p.  m.  ),  an  adjournment  was  taken 
nntil  Tuesday,  February  S,  1916,  at  11  o'clock  a.  m. 
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FEBRUARY  8,  1916 

ISTew  York  County  Lawyers'  Association 
Rooms,  165  Broadway,  New  York  City. 

Meeting  called,  to  order  by  Chairman  Thompson  at  11  a.  m.. 
February  8,  1916,  pursuant  to  adjournment,  a  quorum  being- 
present. 

H.  ]\I.  FiSHEE,  being  recalled,  testified  as  follows: 

Mr.  Colby. —  Mr.  Chairman,  there  are  various  inferences  on 
these  accounts  paid  to  outside  counsel  which  suggest  to  me  the 
propriety  of  introducing  these  vouchers  and  calling  the  Commit- 
tee's attention  to  the  services  covered  by  them  so  as  to  show  that 
the  minutes  of  the  company  directing  that  a  bonus  be  paid  to  Mr. 
Rogers  on  the  ground  that  his  services  which  defeated  the  employ- 
ment of  outside  counsel  is  to  a  very  large  extent  inaccurate,  I  think 
I  am  justified  in  saying  misleading.  Furthermore  the  bonus  which 
the  evidence  shows  amounted  to  $150,000  paid  to  the  company's 
president  decidedly  is  extraordinary,  and  under  the  circumstances, 
Mr.  Chairman,  I  think  it  is  necessary  that  the  record  should  con- 
tain and  that  the  Committee  should  receive  a  statement  of  the 
kind  of  services  rendered  along  identical  lines  that  have  been 
rendered  by  outside  counsel  to  the  company,  and  that  we  should 
put  that  in  evidence.  I  might  say,  further,  Mr.  Chairman,  that 
in  introducing  these  vouchers  for  payment  to  outside  counsel,  I 
read  the  terms  of  the  resolution  under  which  the  Rogers  bonus 
was  paid.  It  seems  to  expressly  recite  that  it  is  a  guarantee  of  a 
payment  of  $50,000  for  Mr.  Rogers'  services  which  in  effect 
relieves  the  company  of  the  necessity  of  employing  outside  counsel. 

Q.  Mr.  Fisher,  the  Interborough  Rapid  Transit  Company  has 
regular  attorneys  of  its  own  under  permanent  or  rather  fixed 
engagements  from  year  to  year,  has  it  not?    A.  Yes,  sir. 

Q.  The  general  attorney  of  the  company  is  Mr.  Quackenbush  ? 
A.  Yes. 

Q.  Mr.  Quackenbush  has  a  large  suite  of  ofEces  that  are  part  of 
the  offices  in  this  building  occupied  by  the  Interborough  Rapid 
Transit  Company  ?    A.  Yes. 
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Q.  He  employs  many  attorneys  and  assistants,  does  he  not? 
A.  Yes. 

Q.  Mr.  Quackenbu'sh  is  in  charge  of  what  I  may  correctly 
describe  as  the  legal  department  of  the  Interborough  Rapid  Transit 
Company,  is  he  not  ?    A.  Yes. 

Q.  Do  you  know  how  many  men  or  how  many  persons  are 
employed  in  the  legal  department  ?    A.  I  couldn't  say. 

Q.  Can  you  testify  to  this  approximately  ?  A.  I  wouldn't  like 
to;  no  sir. 

Chairman  Thompson. —  Will  Mr.  Quackenbush  have  any  objec- 
tion to  informing  the  witness  ? 

Mr.  Quackenbush. —  I  cannot  tell  you  offhand,  Mr.  Chairman, 
the  exact  number  of  employes  in  the  legal  department,  but  I  can 
have  a  list  prepared. 

By  Mr.  Colby: 

Q.  Could  you  testify  from  recollection  about  the  number  of 

lawyers  ? 

Mr.  Quackenbush. —  The  attorneys  are  paid  for  by  all  of  the 
companies,  and  their  services  are  distributed,  for  instance,  among 
the  Interborough  Rapid  Transit  Company,  the  New  York  Rail- 
ways and  the  Third  Avenue  SN'stem.  I  should  think  there  were 
about  sixty  lawyers. 

By  Chairman  Thompson: 

Q.  That  is  your  department  ?    A.  Yes. 

By  Mr.  Colby: 

Q.  And  a  considerable  number  o£  clerks,  stenographers,  process 
servers,  I  presume  ?  A.  Yes,  sir,  so  that  I  think  in  a  general  way 
the  force  I  am  in  charge  of  runs  up  at  the  present  time  to  some- 
thing over  200  persons. 

Q.  That  is  the  recognized  law  department  of  the  railway  com- 
pany ?    A.  Yes,  sir. 

Q.  What  is  the  average  cost  per  annum  to  the  department  ? 

Mr.  Quackenbush. —  I  wouldn't  like  to  state  that  from  memory, 
but  I  will  be  glad  to  have  a  statement  prepared  and  submitted  to 
you. 
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Chairman  Thompson. —  At  the  rates  we  have  established  for 
legal  talent  Mr.  Quackenbush's  salary  should  be  fixed  by  this 
Committee  at  $500,000  a  year. 

Mr.  Quackenbush. —  I  am  quite  willing  it  should  be  done. 

By  Mr.  Colby: 

Q.  I  didn't  know  but  what  you  could  tell  me  about  What  the 
cost  of  the  legal  department  was  per  annum. 

Mr.  Quackenbush. —  I  would  not  care  to  state  that  from  recol- 
lection, but  I  will  have  a  statement  of  it  for  you. 

By  Mr.  Colby: 

Q.  I  asked  you  for  some  data  yesterday,  Mr.  Fisher.  A.  You 
asked  me  for  some  original  vouchers  and  here  they  are  (witness 
delivers  vouchers  to  Mr.  Colby). 

Q.  Did  I  not  ask  for  some  other  records.  I  think  I  asked  you 
for  some  other  records  also,  Mr.  Fisher.  A.  A  statement  of  the 
monthly  balances  of  J.  P.  Morgan  &  Company.     I  have  that. 

Q.  Have  you  a  statement  of  the  amount  paid  to  counsel  I  asked 
for  yesterday  ?  A.  A  statement  of  counsel  will  be  down  in  a  few 
minutes. 

Q.  And  you  are  at  work  on  the  memorandum  as  to  financing? 
A.  Yes,  sir. 

Q.  I  asked  you  yesterday  also  for  the  vouchers  covering  the 
payment  or  commiting  of  $500,000  to  J.  P.  Morgan  &  Company 
by  the  Interborough  Rapid  Transit  Company  for  their  services  as 
bankers  either  for  themselves  or  the  syndicate  which  they  repre- 
sented, that  is  the  statement  of  the  amount  paid  to  J.  P.  Morgan 
&  Company  for  their  own  services  as  bankers  and  also  for  their 
services  as  bankers  representing  a  syndicate.  Have  you  produced 
the  two  vouchers  in  question  ?  A.  I  have.  (Witness  delivers  two 
vouchers  referred  to  by  Mr.  Colby.) 

Q.  I  have  here  voucher  No.  97,767  representing  payment  of 
$250,000  to  the  firm  of  J.  P.  Morgan  &  Company.  The  voucher 
is  dated  November  29,  1911.  It  appears  from  the  terms  as 
stated  in  the  voucher  that  it  is  an  amount  to  cover  commitments 
to  Messrs.  J.  P.  Morgan  &  Company  and  to  their  syndicate  asso- 
ciates for  money  approximating  $30,000,000  to  cover  elevated 
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extensions  and  improvements  and  $75,000,000  to  cover  subway 
extensions  and  impi-ovements.  The  voucher  then  goes  on  lo 
recite  that  this  amount  to  be  credited  upon  any  commission  or 
profits  that  may  go  to  iMessrs.  J.  P.  .Morgan  &  Company  or  their 
syndicate  associates  for  further  service  and  commitment  in  the 
event  of  an  agreement  being  entered  into  between  the  Inter- 
borough  Rapid  Transit  Company  and  the  City  of  New  York  for 
the  construction  of  elevated  or  subway  extensions  and  improve- 
ments prior  to  March  1,  1912.  Then  there  is  a  statement  which 
reads  that  the  payment  is  in  accordance  with  the  resolution  of  the 
board  of  directors  of  November  29,  1911,  and  annexed  to  the 
voucher  is  a  certified  transcript  of  the  minutes,  setting  forth  the 
resolution  which  was  read  yesterday.  The  payment  of  this  sum 
of  $150,000  is  acknowledged  by  J.  P.  Morgan  &  Company,  under 
date  of  December  1,  1911.  There  is  a  notation  on  the  voucher 
to  the  effect  that  the  amount  of  this  voucher  is  distributed 
31/105  to  the  Interborough  Eapid  Transit  Company,  Manhattan 
improvement  and  74/105  proposed  subway  routes.  Under  dis- 
tribution it  appears  on  the  bottom  of  the  voucher  that  there  was 
carried  through  the  Interborough  Rapid  Transit  Company,  Man- 
hattan improvement  miscellaneous  $71,428.57  and  that  there  was 
charged  or  xef erred  to  other  suspense  and  proposed  subway 
routes  $178,571.43.     I  offer  this  voucher  in  evidence. 

Chairman  Thompson. —  Received  and  copy  will  be  sent  to  us 
for  our  records.      Can  you  have  a  copy  made  for  us,  Mr.  Fisher  ? 

ilr.  Fisher. —  Yes,  sir. 

(Voucher  jSTo.  97,767  was  thereupon  offered  in  evidence  and 
received.) 

Mr.  Colby.—  The  second  voucher  produced  by  the  witness  is 
Interborough  Rapid  Transit  Company  voucher  No.  97,768.  It 
sets  forth  a  payment  of  $250,000  to  J.  P.  Morgan  &  Company 
under  date  of  November  29,  1911,  for  services  as  bankers  during 
the  past  two  years  in  connection  with  the  negotiations  of  the 
Interborough  Rapid  Transit  Company  with  the  City  of  New 
York  for  subway  and  elevated  extensions  and  improvements.  It 
shows  that  this  sum  is  acknowledged  by  Messrs.  J.  P.  Morgan  & 
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Company,  on  December  1,  1911,  and  there  is  annexed  to  the 
voucher  a  certified  transcript  of  the  minutes  setting  forth  the 
resolution  of  the  board  adopted  on  November  29,  1911,  under 
the  authority  of  which  the  payment  was  made. 

Mr.  Fisher. —  Yes. 

Chairman  Thomjjson. —  Should  not  that  first  voucher  which 
you  have  read  into  the  record,  ilr.  Colby,  be  for  $250,000  instead 
of  $150,000? 

ilr.  Colby. —  ^'es,  that  is  correct  and  should  appear  so  on  the 
record.  This  latter  voucher  contains  this  endorsement  under  the 
heading  distribution.  ''  To  Interborough  Rapid  Transit  Com- 
pany, Manhattan  improvement,  $71,428.57.  To  other  suspense, 
proposed  subway  routes,  $178,571.43." 

Q.  These  two  separate  payments  of  $250,000  to  J.  P.  Morgan 
&  Company  seem  to  have  been  contributed  in  practically  the  same 
way,  Mr.  Fisher?     A.   I  understand  so. 

Q.   That  is  correct,  is  it?     A.  Yes. 

Q.  Do  you  know  how  the  distribution  was  determined  ?  A. 
ISTo,  sir.     That  was  determined  by  the  auditor. 

Q.  You  don't  know  what  the  standard  of  distribution  or  what 
the  theory  of  distribution  was?     A.  No. 

Q.  Now  this  payment  of  $250,000  to  J.  P.  Morgan  &  Com- 
pany was  for  services  as  bankers  during  the  past  two  years,  that 
is  to  say  for  the  two  years  prior  to  1911.  I  call  your  attention 
to  that  in  the  voucher.  Do  you  know  what  service  Morgan  & 
Company  rendered  from  1909  to  1911?  A.  I  think  that  is 
pretty  fully  explained  in  the  resolution  you  examined. 

Q.  Will  you  just  take  the  resolution  and  see  if  you  can  answer 
it  I  am  calling  attention  to  the  payment  on  account  of  services 
for  the  two  years  prior  to  1911.  A.  The  service  consisted  of 
holding  themselves  in  readiness  to  furnish  as  stated  in  the  resolu- 
tion $30,000,000  to  cover  elevated  extensions  and  improvements 
and  $75,000,000  to  cover  subway  extensions  and  improvements  on 
demand  of  the  Interborough  Rapid  Transit  Company. 

Q.  Do  you  understand  that  J.  P.  Morgan  &  Company  keld  any 
giveu  number  of  million  dollars  in  hand  during  the  two  years 
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prior  to  1911,  set  aside  for  this  fund?  A.  Not  necessarily  so, 
but  they  obligated  themselves  to  furnish  the  money  on  demand. 

Q.  Well  the  contract  however,  was  not  signed  until  ten  months 
had  elapsed  after  JSTovember,  1911?  A.  That  was  for  proposed 
contracts  or  probable  contracts  which  the  company  hoped  to  enter 
into  with  the  city  and  for  which  negotiations  were  had. 

Q.  Did  Morgan  &  Company  receive  any  pay  for  their  services 
as  bankers  in  holding  themselves  in  readiness,  as  appears  by  the 
payment  of  this  $250,000  in  accordance  with  the  voucher,  and 
the  time  when  the  contracts  were  actually  signed?     A.  IvTo. 

Q.  Well  that  is  rather  queer,  isn't  it  Mr.  Fisher  ?  That  period 
as  I  have  before  called  your  attention,  Mr.  Fisher,  amounted  to 
fifteen  months  and  so  they  received  practically  $500,000  for  hold- 
ing themselves  in  readiness  to  receive  some  more.  A.  That  is 
covered  by  the  agreement  to  take  the  bonds  at  a  price.  They 
Avould  receive  payment  for  that  service  from  the  commissions  that 
they  got  on  the  sale  of  the  bonds. 

Q.  You  mean  for  the  state  of  preparedness  in  which  presumably 
they  held  themselves  for  the  fifteen  months  that  elapsed  after  that 
payment  ?  A.  For  their  agreement  to  furnish  the  money  we 
wanted. 

Q.  Did  J.  P.  Morgan  &  Company  make  any  agreement  to  hold 
themselves  in  readiness  to  meet  your  financial  requirements? 
A.  They  had  agreed  to  do  so. 

Q.  In  what  form  was  that  made?  A.  In  the  form  of  a  letter 
in  1910. 

Q.  But  the  period  covered  by  their  bill  for  services  embraces 
1909.  Did  they  make  any  agTeement  in  1909  to  hold  themselves 
in  readiness  to  meet  your  requirements?  A.  There  was  no 
previous  agreement  to  the  1910  agreement. 

Q.  Have  you  the  1910  agreement?     A.  Yes. 

Q.  The  original  of  it  ?    A.  I  can  get  it  in  a  few  minutes. 

Q.  I  wish  you  would  send  for  it.    A.  I  will  send  for  it  at  once. 

Q.  What  is  your  understanding  of  the  syndicate  referred  to 
in  the  second  bill  of  $250,000  paid  to  J.  P.  Morgan  &  Company 'i 
A.  My  understanding  is  that  Morgan  &  Company  had  formed  a 
sjiidicate  to  take  any  bonds  we  might  issue  and  advance  the  money. 

Q.  Do  you  know  what  the  term  commitment  means  in  the  Mor- 
gan voucher  ?    A.  I  couldn't  say  in  what  relation  they  used  it. 
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Q.  Well,  what  does  it  mean  in  the  resolution  of  your  Board? 
A.  It  means  that  they  have  committed  themselves  to  the  Inter- 
borough  Rapid  Transit  Company  to  furnish  this  money  when 
wanted. 

Q.  Their  syndicate  associates,  I  believe,  you  testified  were  three 
firms  of  bankers  here?    A.  Yes. 

Q.  That  was  the  Lee,  Higgins  &  Company,  Kissell,  Kinnicutt  & 
Company  and  Harris,  Forbes  &  Company  ?    A.  That  is  correct. 

Q.  Is  it  your  understanding  that  this  $250,000  was  divided 
among  the  various  members  of  the  syndicate  ?  A.  ISTo.  I  have  no 
knowledge  on  that  subject  whatever. 

Q.  Was  any  statement  iriade  that  the  members  of  the  syndicate 
were  entitled  to  some  compensation  for  something  or  other?  A. 
That  was  a  matter  known  entirely  by  Morgan  &  Company.  It 
wouldn't  come  within  our  knowledge. 

Q.  That  somewhat  elaborate  reference  to  a  syndicate  may  have 
been  merely  the  terminology  that  Morgan  &  Company  employed 
in  asking  the  Interborough  Rapid  Transit  Company  the  amount 
represented  by  that  payment  ?  A.  Wot  necessarily  so.  It  is  cus- 
tomary to  organize  a  syndicate  to  take  a  bond  issue. 

Q.  Was  there  a  statement  in  the  board  meeting  at  which  you 
were  present,  Mr.  Secretary,  to  the  effect  that  Morgan  &  Company 
wanted  $500,000  ?  A.  ISTothing  beyond  what  you  see  in  the  reso- 
lution. 

Q.  The  point  which  I  am  directing  your  thoughts  to  Mr.  Fisher, 
is  this,  was  there  any  statements  that  Morgan  &  Company  must 
have  $500,000,  any  discussion  of  these  two  separate  amounts  of 
$250,000  ?  A.  No.  It  was  understood  that  they  had  incurred 
this  expense  in  holding  themselves  in  readiness  during  a  period  of 
two  or  three  years  while  we  were  negotiating  with  the  city  for 
subway  and  elevated  extensions  to  furnish  the  money  on  demand 
to  the  company. 

Q.  You  say  that  they  had  incurred  this  expense.  You  say  the 
Morgan  Company  had  incurred  this  expense  in  the  matter  of  two 
or  three  years.  One  of  the  Morgan  &  Company  vouchers  expressly 
says  for  services  as  bankers.  A.  I  couldn't  say  how  that  is 
described. 

Q.  Well,  now,  Mr.  Fisher,  I  am  referring  to  the  $500,000  as 
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a  whole.  I  am  quite  correct,  1  know,  as  I  read  the  voucher  for  the 
payment  of  the  $250,000  which  I  show  to  you  that  it  states  that 
it  is  for  services  as  bankers  ?    A.  Yes. 

Q.  What  is  the  meaning  of  this  reference  in  one  of  the  vouchers 
to  the  effect  that  this  amount  to  be  credited  upon  any  commission 
or  profits  that  may  go  to  Messrs.  J.  P.  Morgan  &  Company  or  to 
their  syndicate  for  further  services  and  commitment.  A.  That 
means  that  any  commission  which  they  would  receive  on  the  sale 
of  the  bonds  within  the  time  specified  would  be  credited  to  that 
account. 

Q.  Well,  what  commission  did  they  receive  from  the  sale  of  the 
bonds?  A.  They  did  not  receive  any  commissions  on  the  sale  of 
the  bonds.     They  bought  the  bonds  outright  at  a  price  of  93^^. 

Q.  So  that  I  am  to  understand  that  there  never  were  any  com- 
missions upon  which  the  amounts  of  these  vouchers  could  be  cred- 
ited? A.  That  was  a  subsequent  transaction.  This  transaction 
was  a  closed  one  in  1912.  It  was  subsequently  carried  out  in 
1913. 

Q.  So  that  the  provision  in  the  resolution  of  the  board  which 
also  appears  in  this  voucher,  that  the  amount  of  the  payment  to 
Morgan  &  Company  were  to  be  credited  upon  commission  or  prof- 
its that  might  go  to  Morgan  &  Company,  expired  by  limitation  on 
March  1,  1912  ?  A.  Except  that  Mr.  Shonts  succeeded  in  securing 
an  extension  of  that  time  until  April  Ist. 

Q.  1912  ?  A.  Yes.  As  we  had  hoped  to  close  the  contract  with 
the  city  in  the  meantime. 

Q.  But  at  any  rate  upon  the  expiration  of  four  months  after 
the  receipt  of  this  money,  Morgan  &  Company's  title  to  it  became 
absolute  and  freed  of  any  obligation  to  credit  against  the  subse- 
quent commission?    A.  Yes. 

Q.  Wasn't  that  a  pretty  short  time  in  view  of  the  state  of  the 
negotiations  at  the  time  of  these  payments?  A.  That  was  for 
a  payment  from  the  beginning  of  negotiations  in  1909  or  1910, 
covering  a  period  of  two  or  three  years  during  which  they  held 
themselves  in  readiness. 

Q.  Do  you  recall  exactly  the  state  of  the  negotiations  on  De- 
comber  1,  1911  ?  A.  No,  sir.  T  do  not  without  reference  to  the 
record. 
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Q.  Do  you  know  whether  the  negotiations  looked  as  though  an 
agreement  was  going  to  be  reached  at  that  time?  A.  The  nego- 
tiations with  the  city  looked  as  though  an  agreement  might  be 
reached  at  any  time  during  the  entire  period. 

Q.  Why,  if  Morgan  &  Company  received  this  $500,000  for 
holding  themselves  ready  to  do  this  business,  which  appeared  at 
the  moment  to  have  been  exceedingly  profitable  to  them,  why  did 
they  include  the  statenient  that  the  payinent  should  only  be  charge- 
able against  commission  })rovided  it  was  done  prior  to  March  1st? 
A.  That  was  fixed  afterwards.  There  was  a  period  of  time  there 
during  which  it  looked  as  if  the  company  would  not  be  able  to  make 
■lU}-  terms  with  the  city  and  it  was  during  that  time  that  this 
period  was  fixed. 

Q.  So,  Mr.  Fisher,  this  elaborate  statement  in  the  resolution 
as  well  as  in  the  voucher  about  the  amount  of  these  payments  being 
credited  upon  any  commission  or  profits  that  may  be  subsequently 
received  is  already  inoperative  and  has  no  present  significance? 
A.  No. 

Q.  It  is  not  operative  at  the  present  time  ?    A.  ISTo,  sir. 

Q.  And  this  payment  of  $500,000  to  Morgan  &  Company  for 
their  services  and  that  of  their  three  banking  firm  associates  had 
become  an  absolute  payment  ?     A.  An  absolute  payment,  yes,  sir. 

Chairman  Thompson.- — Who  is  this  syndicate? 

Mr.  Colby. —  That  is  already  on  the  record,  Mr.  Chairman.  It 
is  Lee,  Higgins  &  Company ;  Kissell,  Kinnicutt  &  Company,  and 
Forbes  &  Company. 

Mr.  Fisher. —  I  would  like  to  note  that  there  is  nothing  in  the 
record  to  show  that  these  three  firms  compose  the  syndicate  under 
that  original  proposition  which  you  are  speaking  of. 

Q.  Don't  these  three  firms  compose  the  present  syndicate.  That 
is  the  syndicate  that  had  disposed  of  the  bonds  ?    A.  Yes. 

Q.  Lee,  Higgins  &  Company  are  sometimes  referred  to  as  the 
Boston  Correspondents  of  J.  P.  Morgan  &  Company,  are  they  not  ? 
A.  That  I  cannot  say. 

Q.  Have  you  ever  heard  that  ?    A.  Yes,  sir,  I  have. 
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Q.  Is  any  member  of  the  firm  of  J.  P.  Morgan  &  Company  a 
member  of  the  Lee,  Higgins  &  Company  of  Boston?  A.  Not  to 
my  knowledge. 

Q.  Or  vice  versa'i    A.  Not  to  my  knowledge. 

Q.  Have  you  the  contract  with  Morgan  &  Company  that  they 
were  holding  themselves  in  readiness?  A.  I  have,  sir.  (Witness 
produces  contract  and  delivers  same  to  Mr.  Colby.) 

Q.  The  services  rendered  by  J.  P.  Morgan  &  Company  during 
the  two  years  prior  to  1911  were  pursuant  to  the  contract  set  forth 
in  the  letter  you  have  produced  dated  September  15,  1910,  is  that 
correct  ?     A.  That  is  my  understanding  at  the  present  time. 

Q.  There  is  no  record  in  the  Company's  files  of  any  contract 
with  J.  P.  Morgan  &  Company  relating  to  this  service,  made  at 
the  time  they  are  alleged  to  have  begun  is  there  ?    A.  No,  sir. 

Q.  This  is  the  only  letter  there  is  on  the  subject?  A.  Yes.  I 
would  like  to  add  to  my  statement  that  there  were  daily  confer- 
ences between  President  Shouts  and  Mr.  Morgan  and  his  firm  and 
there  may  be  some  correspondence  in  the  President's  file  relating 
to  that  of  which  I  have  no  knowledge. 

]\lr.  Colby. —  I  will  read  into  the  record  the  letter  written  on 
the  letter  head  of  J.  P.  Morgan  &  Company,  dated  New  York, 
September  15,  1910,  and  addressed  to  Mr.  Theodore  P.  Shonts, 
President,  Interborough  Rapid  Transit  Company,  165  Broadway, 
New  York. 

"  Dear  Sir. —  We  beg  to  confii-m  as  follows  the  substance 
of  our  conversation  of  yesterday  relative  to  a  plan  for  financ- 
ing the  Interborough  Rapid  Transit  Company. 

"  1 .  The  basis  of  the  plan  will  be  a  new  First  and  Refund- 
ing Mortgage  securing  an  authorized  issue  of  $150,000,000, 
fifty  year  5  per  cent,  coupon  and  registered  form  bonds  in 
1960,  interest  payable  semi-annually.  The  mortgage  will 
contain  provisions  for  an  annual  sinking  fund,  not  exceeding 
1  per  cent,  of  the  total  amount  outstanding,  and  other  pro- 
^•isions  satisfactory  to  us  and  will  be  a  general  lien  on  all  the 
company's  properties  and  rights.  The  present  mortgage  of 
the  Interborough  Company  dated  November  1,  1907,  is  to 
be  closed  against  issue  of  bonds  thereunder,  except  as  required 
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by  the  convertible  clauses  of  the  notes  due  May  1,  1911,  and 
except  bonds  for  an  additional  amount  at  par  sufficient  to 
reimburse  the  company  for  capital  expenditures  heretofore 
made  out  of  earnings  (the  bonds  heretofore  issued  as  col- 
lateral, except  as  so  required,  to  be  cancelled). 

"  2.  During  the  month  of  ISTovember,  1910,  the  Interbor- 
ough  Company  will  issue  its  6  per  cent,  two  and  one-half 
year  notes  for  the  principal  amount  of  $30,000,000  secured 
by  $37,500,000  par  value  of  the  new  bonds  due  1960  above 
mentioned,  the  interest  on  such  notes  to  be  payable  quarterly 
or  semi-annually  as  may  be  agreed  between  us,  and  the  notes 
to  be  redeemable  at  par,  at  the  election  of  the  Interborough 
Company,  either  at  the  end  of  the  first  year  or  on  any  inter- 
est date  thereafter,  the  Interborough  Company  to  give  at 
least  thirty  days'  prior  notice  of  its  election  to  redeem. 

"  3.  During  the  month  of  November,  1910,  J.  P.  Morgan  & 
Company,  will  purchase  from  the  Interborough  Company 
and  the  latter  will  sell  to  J.  P.  Morgan  &  Co.,  the  $30,000,000 
of  notes  above  mentioned  at  97,  the  proceeds  to  be  credited 
to  the  Interborough  Company  on  the  books  of  J.  P.  Morgan 
&  Co.,  who  will  allow  the  Interborough  Company  interest  at 
the  rate  of  3  per  cent,  per  annum  on  the  daily  credit  balances, 
with  the  understanding,  however,  that  the  Interborough  Com- 
pany will  not  withdraw  the  same  except  as  and  when  re- 
quired from  time  to  time  in  meeting  its  payments  on  con- 
struction and  equipment;  and  we  understand  that  this  will 
mean  substantially  as  follows: 


Dtiring  the  first  quarter  after  deposit,  not  exceeding 

During  the  second  quarter  after  deposit,  not  exceeding 

During  the  third  quarter  after  deposit,  not  exceeding 

During  the  fourth  quarter  after  deposit,  not  exceeding 

During  the  fifth  quarter  after  deposit,  not  exceeding 

During  the  sixth  quarter  after  deposit,  not  exceeding 

During  the  seventh  quarter  after  deposit,  not  exceeding 

During  the  eighth  quarter  after  deposit,  not  exceeding 


$1,  500,  000 

1,  900,  000 

2,  450,  000 

2,  800,  000 

3,  500,  000 

4,  200,  000 

5,  900,  000 

6,  900,  000 


"  4.  Referring  to  the  Interborough  Company's  notes  aggre- 
gating about  $22,000,000  due  May  1,  1911,  which 
contain  clauses  under  which  the  notes  may  be  converted  into 
the  present  Interborough  Mortgage  5's :  On  or  before  May  1 , 
1911,  the  Interborough  Company,  at  its  election,  may  issue 
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a  second  series  of  its  6  per  cent,  notes  to  the  principal  amount 
of  $22,000,000  or  less   (and  at  its  election  to  a  principal 
amount  sufficient  to  produce  $22,000,000  net)  maturing  at 
the  same  time  as  the  above  mentioned  series  of  $30,000,000 
secured  by  $27,500,000  par  value,  or  a  proportionate  larger 
or  smaller  amount,  of  the  new  bonds  due  1960,  the  interest 
on  such  notes  to  be  payable  and  the  notes  to  contain  redemp- 
tion clauses  as  in  the  case  of  the  above  mentioned  $30,000,000 
series.     On  May  1st,  J.  P.  Morgan  &  Co.,  will  purchase  and 
the  Interborough  Company  will  sell  to  J.  P.  Morgan  &  Co., 
at  97,  such  notes  as  the  Interborough  Company  shall  have 
elected  to  issue  under  this  clause  i,  the  proceeds,  so  far  as 
needed,  to  be  used  by  the  Interborough  Company  in  paying 
the  convertible  notes  maturing  May  1,  1911,  which  shall  not 
have  been  converted  into  the  present  Interborough  5's,  and 
the  proceeds  so  far  as  not  needed  to  pay  such  convertible 
notes,  to  be  deposited  with  T.  P.  Morgan  &  Co.,  and  to  be 
withdrawn  only  as  and  when  required  by  the  Interborough 
Company  in  meeting  payments  on  account  of  improvements, 
equipment  or  construction;   and  with   that  understanding, 
.1.  P.  Morgan  &  Co.,  will  allov/  the  Interborough  Company 
interest  at  the  rate  of  3  per  cent,  per  annum  on  the  Inter- 
borough Company's  daily  credit  balance.    At  least  sixty  days 
prior  to  May  1,  1911,  the  Interborough  Company  will  give 
•I.  P.  Morgan  &  Co.  written  notice  of  the  amount  of  the 
second    series    of    notes    which    the    Interborough    Com- 
pany will  issue.     In  consideration  of  J.  P.  Morgan  &  Oo.'s 
commitrrfent    (necessarily   made   at    a    date    in    advance   of 
the  final  approval  of  a  plan  and  while  the  amounts  involved 
are  wholly  uncertain)    to  purchase,   if  required,   the  total 
authorized  series  of  such  notes,  without  any  corresponding 
obligation  on  the  part  of  the  Interborough   Company,   on 
May  1,  1911,  will  pay  to  J.  P.  Morgan  &  Co.,  in  cash,  three 
per  cent,  on  the  entire  portion  of  such  total  authorized  series 
which  shall  not  then  have  been  issued. 

"  5.  The  Interlxirough  Company  agrees  to  provide  tixe 
funds  for  the  retirement  of  the  above  mentioned  notes  aggre- 
gating $52,000,000,  or  thereabouts,  by  a  sale  through  J.  P. 


Report  of  Joint  Legislative  Committee  341 

Morgau  k  Co.,  of  the  new  bonds  due  19 GO;  and  the  latter 
agree  to  offer  such  new  bonds  for  sale,  for  account  of  the 
Interborough  Company,  the  offer  to  be  made  at  any  time 
within  the  above  mentioned  two  and  one-half  years  when  in 
the  judgment  of  J.  P.  JMorgan  6:  Co.,  it  shall  be  desirable  to 
make  the  offer,  and  at  a  price  satisfactory  to  the  Interbor- 
ough Company,  the  proceeds  of  the  sale  of  such  bonds  to  be 
credited  to  the  Interborough  Coaipany  on  the  books  of  J.  P. 
Morgan  &  C'o.,  and  to  be  used  only  in  the  payment  of  such 
notes.  For  the  services  rendered  and  to  be  rendered  under 
this  article  bv  J.  P.  il organ  &  Co.,  they  shall  be  entitled  to 
receive  and  the  Interborough  Company  shall  pay  a  commis- 
sion equal  to  three  per  cent,  of  the  par  amount  of  the  bonds 
offered  by  them.  Such  commission  of  three  per  cent,  shall 
be  exclusive  of  all  expenses  attending  the  offer  and  in  view 
of  the  commitment  of  J.  P.  Morgan  &  Co.,  to  offer  the  entire 
amount  of  the  new  bonds,  shall  be  payable  by  the  Interbor- 
ough Company  to  J.  P.  Morgan  &  Co.,  partly  in  advance  as 
follows:  Three  hundred  thousand  dollars  being  1  per  cent 
on  $30,000,000,  payable  in  November,  1910,  when  the  first 
series  of  notes  are  issued;  $220,000  being  one  per  cent  on 
$22,000,000,  payable  on  or  before  ifay  1,  1911 ;  and  the 
remainder  of  2  per  cent  on  the  total  amount  shall  be  payable 
as  and  when  the  bonds  shall  be  sold. 

"  6.  The  papers  and  corporate  proceeding  are  to  be  satis- 
factory in  form  to  counsel  for  J.  P.  Morgan  &  Co.,  and  all 
expenses  in  that  connection  are  to  be  paid  by  the  Inter- 
borough Company. 

"  Please  confirm. 

"  Very  truly  yours, 
"  (Signed)     '     J.  P."  MORGAN  &  CO." 

Q.  There  seems  to  bo  a  notation  signed  by  the  Interborough 
Rapid  Transit  Company  which  I  assume  is  the  acceptance  of  this 
proposition  ?     A.  Yes. 

"  New  Yoek,  September  23,  1910. 

"  P.  S. — Agreed  to  and  accepted  to  be  put  into  effect  if 
the  franchise  for  elevated  extensions  and  improvements  shall 
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be  granted  by  the  Public  Service  Commission  and  by  the 
board  of  estimate  and  apportionment  and  the  issue  and 
disposition  of  notes  and  of  bonds  and  the  proceeds  thereof, 
as  above  proposed,  shall  have  been  approved  and  authorized 
by  the  Public  Service  Commission. 
"  (Signed) 

"  INTERBOROUGH  RAPID  TRANSIT  CO. 

"  By  T.  P.  SiioNTs, 

"  President/' 

Q.  It  was  so  signed  and  executed  ?     A.  Yes. 

Q.  This  is  the  contract,  Mr.  Fisher,  which  sets  forth  the  serv- 
ices that  J.  P.  Morgan  k  Company  rendered  for  the  $500,000 
paid  them  in  accordance  with  the  two  vouchers  examined  by  me 
this  morning?     A.   Yes. 

Q.  Did  this  contract  fall  upon  the  expiration  of  the  period  up 
to  March  1st,  and  extended  to  April  1st  when  the  two  contracts 
were  not  signed  at  that  time  ?     A.   Yes. 

Q.  Was  nothing  done  in  this  contract  except  the  payment  of 
$500,000  to  J.  P.  Morgan  &  Company  ?     A.  No,  sir. 

Q.  No  notes  were  redeemed  ?     A.  No,  sir. 

Q.  No  notes  refunded  under  this  contract?  A.  I  don't  think 
so. 

Q.  No  bonds  were  retired  ?     A.  Not  to  my  knowledge. 

Q.  Did  Morgan  &  Company  subsequently'  act  as  the  bankers  in 
the  refunding  and  retiring  of  this  issue  of  notes  mentioned  in 
this  letter?     A.  Yes. 

Q.  And  in  effect  they  subsequently  undertook  all  the  obligations 
set  forth  in  this  letter?     A.  Yes. 

Q.  Were  they  the  same  or  in  modified  terms  ?  A.  On  different 
terms. 

Q.  Was  that  upon  another  contract?     A.  Yes,  sir. 

Q.  'Can  you  produce  the  contract?     A.  Yes,  sir. 

Q.  You  have  a  copy  of  that  contract  in  your  possession  ?  A.  I 
think  it  is  here. 

Q.  'Can  I  ask  you  for  the  original  letters  setting  up  this  con- 
tract? A.  Yes.  The  contract  consists  of  a  series  of  letters. 
(Witness  looks  through  file  and  delivers  letter  to  Mr.  Colby.) 

Q.  This  is  a  letter  of  April  9,  1912?     A.  Yes. 
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Q.  From  J.  P.  Morgan  &  Company  to  the  president  of  the 
Interborough  Rapid  Transit  Company  ?     A.  Yes. 
Q.  Have  you  a  copy  of  that  letter  ?     'A.  No,  sir. 

Mr.  Colby. — ■  I  will  read  the  letter  of  J.  P.  Morgan  &  Company 
addressed  to  Mr.  Theodore  P.  Shonts,  president  of  the  Inter- 
borough Rapid  Transit  Company. 

"  J.  P.  MORGAN  &  COMPANY 
"  Wall  street,  corner  Broad,  New  York 

"  New  York,  April  9,  1912. 
"  T.  P.  Shonts,  Esq.,  President,  Interborough  Rapid 
Transit  Company ,  No.  165  Broadway,  Nevj  York  City: 
"  Dear  Sir. — As  the  negotiations  of  the  Interborough 
Rapid  Transit  Company  with  the  city  authorities  appear  to 
be  approaching  completion,  we  take  this  opportunity  of  set- 
ting forth  the  agreement  between  your  company  and  ourselves 
relative  to  the  financing  of  your  company  to  enable  it  to 
carry  out  its  agreement  with  the  city. 

"  We  understand  that  the  amount  of  money  required  by 
your  company  will  be  approximately  as  follows : 

For  refunding  its  present  debt $50,656,950 

For  construction  of  new  subways 56,000,000 

For  Manhattan  Railway  improvements,  about.  30,000,000 

For  equipment  of  new  subways 21,000,000 

$157,656,950 

"  In  order  to  procure  this  money,  we  understand  that  the 
Interborough  Rapid  Transit  Company  proposes  to  authorize 
and  issue  new  first  mortgage  5  per  cent,  fifty-three-year 
bonds  to  an  aggregate  amount  of  about  $170,000,000.  The 
bonds  are  to  be  called  the  Interborough  Rapid  Transit  Com- 
pany first  mortgage  5  per  cent,  gold  bonds  of  1912, 
and  shall  be  secured  by  a  first  mortgage  on  all  the  property, 
leasehold  and  freehold,  of  the  Interborough  Rapid  Transit 
Company.  The  mortgage  securing  these  bonds  will  contain 
provisions  satisfactory  to  us,  for  the  issue  of  such  additional 
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amount  of  bonds  in  excess  of  the  $170,000,000  thereof  above 
mentioned  as  may  be  needed  to  provide  the  money  for  ex- 
tensions and  improvements  which  may  be  authorized  by  the 
city,  and  agreed  to  by  your  company',  during  the  period  of 
your  company's  lease. 

"  The  mortgage  is  also  to  provide  for  a  sinking  fund  of 
one  per  cent,  on  the  total  amount  of  bonds  issued,  such  sink- 
ing fund  to  begin  five  years  from  completion  of  the  new 
subways,  not  more  than  ten  years  from  the  date  of  the  bonds. 
The  proceeds  of  the  sinking  fund  are  to  be  invested  in  bonds 
of  this  issue,  which  may  be  drawn  for  the  sinking  fund  at 
110,  or  bought  in  the  market  at  a  lower  price. 

"  The  amount  of  money  required  being  estimated  at 
$157,656,950,  we  are  to  buy  from  your  company,  and  your 
company  is  to  sell  to  us,  at  the  price  of  93^  and  accrued 
interest,  such  an  amount  of  said  Interborough  Rapid  Tran- 
sit Company  first  mortgage  five  per  cent  gold  bonds  of  1912 
as  may  required  to  produce  the  sum  needed,  not  exceeding 
in  all  1170,000,000  par  value  of  the  said  bonds. 

"  The  bonds  are  to  be  taken  and  paid  for  by  us  during  a 
period  of  four  years  beginning  July  1,  1912.  It  is  imder- 
stood  with  you  that  the  bonds  will  be  delivered  and  paid  for 
as  follows: 

Bonds. 
During  the  year  from  July  1,  1912  to  June 

30,  1913   $78,  000,  000 

During  the  year  from  July  1,  1913  to  Jime 

30,  1914 30,  000,  000 

During  the  year  from  July  1,  1914  to  June 

30,  1915   30,  000,  000 

During  the  year  from  July  1,  1915  to  June 

30,  1916,  not  more  than 32,  000,  000 


$170,  000,  000 


and  it  is  also  understood  that  all  or  any  part  of  each  year's 
instalment  of  bonds  may  be  taken  by  us  at  any  time  during 
that  year,  at  our  option. 
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"  It  is  understood  with  you,  as  part  of  this  transaction, 
that  the  moneys  received  by  your  company  from  the  sale 
of  these  bonds  shall  be  deposited  with  us  as  bankers,  to  be 
checked  against  as  required  to  enable  your  company  to  carry 
out  its  contract  with  the  city,  and  that  during  the  time  such 
moneys  are  on  deposit  with  us  we  shall  allow  your  company 
such  rate  of  interest  as  may  be  agreed  upon  between  us  from 
time  to  time. 

"  It  is  our  intention  to  form  a  syndicate  to  take  these 
bonds,  in  which  syndicate  we  ourselves  shall  have  a  share, 
and  it  is  ag-reed  that  the  syndicate  will  divide  equally  with 
your  company  any  amount  received  on  the  sale  of  the  bonds 
in  excess  of  an  average  price  of  par  and  accrued  interest. 

"It  is  fully  understood  that  the  entire  transaction  above 
outlined  depends  upon  the  legality  and  constitutionality  of 
the  contract  between  the  city  and  your  company  being  con- 
firmed by  the  courts,  and  that  no  action  under  this  agree- 
ment is  to  be  taken  on  either  side  until  all  parties  are  satis- 
fled  as  to  the  legal  enforceability  of  such  contract  and  of  the 
bonds  hereinabove  mentioned. 

"  It  is  further  imderstood  that,  should  the  confirmation 
of  the  courts,  above  referred  to,  be  delayed,  the  four  years 
during  which  we  are  to  take  the  bonds  contracted  for  shall 
begin  and  shall  terminate  at  a  date  later  than  that  above 
set  forth  as  in  our  opinion  shall  be  reasonable,  necessary  and 
convenient. 

"  The  terms  of  the  bonds  and  of  the  mortgage  are  to  be 
satisfactory  to  our  counsel  (whose  charges  are  to  be  borne 
by  your  company). 

"  We  shall  be  glad  of  your  confirmation  of  the  terms  of 
this  letter,  if  it  accords  with  your  understanding  of  the 
arrangement. 

"  Yours  very  truly, 

"(Signed)     J.  P.  MORGAN  &  CO." 

Chairman  Thompson. —  We  will  now  take  a  recess  until  2  :30 
p.  M. 
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AFTERNOOlSr  SESSION 

The  Committee  was  called  to  order  at  3 :02  o'clock  p.  m.,  Chair- 
man Thompson  presiding. 

H.  ]\r.  FisiiEB,  recalled. 

Mr.  Colby. —  Mr.  Fisher,  I  am  ready  when  you  are. 

Mr.  Fisher. —  All  right,  sir. 

By  Mr.  Colby : 

Q.  I  would  like  to  turn  once  more  to  the  letter  of  April  9,  writ- 
ten by  Morgan  &  Company.  This  letter  of  April  9,  1912,  from 
J.  P.  Morgan  &  Company,  is  the  basis  of  the  present  contract  be^ 
tween  the  Interborough  Rapid  Transit  Company  and  the  firm  of 
Morgan  &  Company,  for  the  issuance  on  the  one  hand,  and  the  ac- 
quisition on  the  other,  of  the  bonds  of  the  Interborough  Rapid 
Transit  Company.  Is  that  right  ?  A.  No,  sir.  That  is  an  en- 
tirely different  basis.  I  think  you  will  find  in  that  contract  they 
agreed  to  take  the  bonds  and  sell  them  on  commission,  which  ac- 
counts for  their  being  willing  to  apply  some  of  that  fund,  which  we 
paid  them,  on  those  commissions  in  caso  they  sold  the  bonds  under 
that  agreement. 

Q.  I  am  referring  to  this  letter  of  April  9,  1912.  You  have 
that  in  mind?  A.  No,  I  have  the  1910  contract  in  mind.  I  beg 
your  pardon ;  I  am  wrong. 

Q.  I  will  ask  the  stenographer,  if  you  think  it  is  necessary,  to 
repeat  the  question,  unless  you  have  it  in  mind.  A.  I  have  it  in 
mind.  The  letter  of  April  9,  1912,  that  is  the  basis  of  the  present 
contract;  yes,  sir. 

Q.  This  letter  called  for  a  reply,  and  I  suppose  a  reply  was  sent, 
Mr.  Fisher?    A.  Yes,  sir. 

Q.  Is  it  here.    A.  I  presume  so. 

(The  witness  produces  a  copy  of  a  letter  to  J.  P.  Morgan  & 
Company  dated  April  12,  1912.) 

Q.  This  is  the  letter  which  the  Interborough  Rapid  Transit 
Company,  through  its  president,  wrote  in  reply  to  the  Morgan  let- 
ter, is  it.     A.  T  could  not  say  without  soeiiig  the  letter. 

(Counsel  hands  paper  to  witness.) 
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Mr.  Fisher. —  Yes,  sir. 

Q.  I  will  read  this  short  letter  in  the  record.  "April  12,  1912. 
Gentlemen:  Your  letter  of  April  9,  1912,  accords  mth  our  un- 
derstanding of  the  arrangement  for  the  sale  to  you  by  the  Inter- 
borough  Rapid  Transit  Company  of  approximately  $170,000,000 
of  bonds  as  therein  outlined.  I  hereby  on  behalf  of  the  Inter- 
borough  Rapid  Transit  Company  confirm  such  sum,  according  to 
the  terms  of  your  letter,  such  confirmation  being  especially  athor- 
ized  by  resolution  of  the  board  of  directors  of  the  Interborough 
Rapid  Transit  Company,  of  which  I  enclose  a  copy."  (Signed) 
—  this  is  a  blank,  president.  Must  have  been  signed  by  Mr. 
Shouts,  president  ?    A.  T.  P.  Shouts. 

Q.  The  resolution  referred  to  adopted  b}'  the  board  of  directors 
must  have  been  adopted  at  a  meeting  held  between  April  9  and 
April  12,  1912  ;  is  that  right?  A.  What  resolution  are  you  refer- 
ring to  ? 

Q.  Mr.  Shouts  says  in  his  letter  confirming  the  sale  according 
to  the  tenns  of  the  Morgan  letter,  "  Such  confirmation  be  author- 
ized by  resolution  of  the  board  of  directors  " —    A.  Yes,  sir. 

Q.  — "  of  which  I  enclose  a  copy,"  says  he.  But  I  don't  see 
the  copy  in  the  vouchers.  I  suppose  I  can  find  it  readily  in  the 
minute  book    A.  Yes,  sir. 

Q.  The  former  contract  between  the  Interborough  Rapid  Tran- 
sit Company  and  Morgan  &  Company,  under  which  $500,000  was 
paid  to  Morgan,  expired  on  March  1,  1912,  did  it  not?  A.  April 
the  1st. 

Q.  But  under  the  tenns  of  the  earlier  contract,  March  1st  is 
extended  —    A.  Extended  — 

Q.  —until  April  1,  1912?     A.  Yes,  sir. 

Q.  And  upon  April  1st,  the  period  fixed  by  the  former  contract, 
expiring  on  that  date,  the  matter  was  resumed  by  Morgan  &  Com- 
pany only  eight  days  later,  April  9th ;  that  is  right,  isn't  it  ?  A. 
If  it  happens  to  be  in  the  same  year.  I  am  not  sure.  I  have  not 
got  that.  Will  you  turn  to  the  other  contract  and  see  if  that 
expired  in  1912  or  1911?    I  am  not  sure. 

Q.  What  would  bo  the  date  of  tliat?  A.  That  is  the  first  — 
the  letter  tied  with  the  red  ribbon.  I  think  it  is  right  here.  This 
would  be  it. 
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Q.  Let  me  see  the  Morgan  voucher  a  minute,  I  have  a  copy  of 
that  Morgan  voucher. 

Mr.  Quackenbush. —  Tt  is  being  copied.  It  cannot  be  here  and 
there  both  at  the  same  time. 

Mr.  Colby. —  I  will  have  to  reserve  that  question. 

Mr.  Quackoubush. —  Shall  I  send  for  it? 

Mr.  Colby. —  Xo.     T  will  reserve  it. 

Mr.   Dawson. —  It  is  in  the  minutes.     It  is  1912. 

Mr.  Colby. —  I  am  quite  certain  it  is  1912. 

Mr.  Fisher. —  May  I  look  at  that  voucher? 

Mr.  Colby. —  Mr.  Dawson  calls  my  attention  to  the  minutes  of 
ill'.'  board  of  directors  held  April  3,  1912. 

Mt.  Fisher. —  Yes,  sir. 

ilr.  Colby. —  In  which  there  is  a  reference  to  the  subject  of  my 
question.  I  find  this  entry  in  the  minutes:  "  The  president 
i'efcrred  to  minutes  of  this  board,  dated  March  6,  1912,  and  stated 
that  he  had  secured  a  further  extension  of  three  weeks  from  April 
1,  1912." 

Mr.  Dawson. —  Extended  beyond  the  date  of  the  other  contract, 
yiu  see. 

By  Mr.  Colby : 

Q.  During  which  further  period  the  payment  of  $50,000  for 
tommitments  of  syndicate  associates  of  Messrs.  J.  P.  Morgan  & 
Coni])any,  in  connection  with  the  negotiations  with  the  city,  would 
apply  to  any  commissions  which  the  bankers  may  be  entitled  to 
reci'ive,  etc.  ?    A.  That  is  right. 

Q.  So  it  was  the  same  year  ?     A.  Yes,  sir. 

Q.  And  yet  this  letter  gives  some  clew  to  the  state  of  the  nego- 
tiations between  the  Interborough  and  the  City  at  that  time.  You 
remember  I  asked  you  this  question  this  morning,  and  your  mem- 
ory did  not  serve  you.  Mr.  Morgan  —  J.  P.  Morgan  &  Company, 
however,   say  "  as  the  negotiations  of  the  Interborough  Rapid 
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Transit  Coiiipauy  with  the  city  authorities  appear  to  be  approach- 
ing completion,  we  take  this  opportunity  of  setting  forth  the  agree- 
ment between  your  company  and  ours  ? "  A.  The  negotiations 
with  the  city  approached  completion  quite  a  number  of  times  dur- 
ing 1912,  but  were  never  completed. 

Q.  But  -Messrs.  Morgan  &  Company  also  took  the  opportunity 
to  foreclose  their  possession  of  this  $250',000  against  any  liability 
to  deduction  against  commissions  earned.  That  is  the  point,  Mr. 
Fisher. 

Chairman  Thompson. —  I  had  a  query  in  my  mind  that  came 
to  me.  The  Board  of  Estimate  passed  this  thing  in  May,  1912. 
ISTow,  they  had  all  that  time,  and  you  never  got  these  till  March 
19,  1912.     What  was  the  hold-up? 

Mr.  Fisher. —  There  were  negotiations  with  the  Public  Service 
Commission  and  the  Board  of  Estimate.  There  were  several 
times  that  they  were  on  the  verge  of  closing  when  something  inter- 
vened to  prevent. 

Chairman  Thompson. —  Who  was  it  that  —  who  on  the  Public 
Service  Commission  held  back  ? 

Mr.  Fisher. —  That  I  could  not  tell  you.  I  would  have  to  go 
over  that  —  the  record  is  so  voluminous,  and  the  negotiations  inter- 
rupted so  often,  that  I  will  have  to  go  and  make  a  chronological 
statement  of  events. 

Chairman  Thompson. —  I  see.     All  right,  Mr/  Fisher. 

By  Mr.  Colby: 

Q.  We  have  given  Mr.  Fisher  a  good  deal  to  prepare.  I  wish 
you  would  make  a  note  of  that,  Mr.  Fisher,  to  prepare  at  your  first 
opportunity.     A.  All  right,  sir. 

Q.  Morgan  &  Company  further  say  in  their  letter  of  April  9tli : 
"  It  is  our  intention  to  form  a  syndicate  to  take  these  bonds,  in 
which  syndicate  we  ourselves  shall  have  a  share."  They  don't  say 
they  have  formed  a  syndicate,  do  they  ?     A.  Xo,  sir. 

Q.  Thej^  don't  say,  "  We  have  made  any  commitments  with 
members  of  a  syndicate,"  do  they?     A.  No,  sir. 

Q.  They  further  say  it  is  agi'eed  ,that  the  syndicate  will 
divide  equally  with  your  company  any  amount  received  on  tlie 
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sale  of  the  bonds  iii  excess  of  au  average  of  par  and  accrued  inter- 
est?    A.  Yes,  sir. 

Q.  Has  that  average  ever  been  attained  in  any  sale  of  bonds  ? 
A.  Not  yetj  no  sir. 

Q.  So  that  this  agreement  to  divide  is  inoperative  as  yet?  A. 
As  yet,  3'es. 

Chairman  Thompson. —  That  is  like  the  city  getting  a  profit 
out  of  it,  is  it? 

Mr.  Fisher. —  The  city  is  more  liable  to  get  a  profit  out  of  the 
contract  than  we  are  out  of  the  sale  of  bonds. 

Chairman  Thompson. — And  neither  one  of  you  has  got  any  yet  ? 

Mr.  Fisher. —  No. 

By  Mr.  Colby: 

Q.  The  syndicate  price,  as  I  recall,  w^as  QG^'^  ?  A.  I  don't 
know  what  — 

Q.  The  price  to  the  syndicate.  A.  I  don't  know  what  the  price 
to  the  syndicate  was  —  96  or  QGYz,  but  I  have  not  that. 

Q.  In  other  words,  the  proposal  to  divide  was  to  divide  equally 
with  your  company  any  profits  after  the  syndicate  had  realized 
the  difference  between  par  and  96  or  ^QYo,  whichever  the  price  of 
the  syndicate  might  be  ?     A.  Yes,  sir. 

Chairman  Thompson. —  Y'ou  ought  to. 

Mr.  Fisher. —  I  think  so  myself. 

Q.  Then  follows  this  sentence:  "  It  is  further  understood  that 
the  entire  transaction  above  outlined  depends  upon  the  legality 
and  constitutionality  of  the  contract  between  the  city  and  your 
company  being  confirmed  by  the  courts  ?  "  You  understand  that 
this  suggestion  was  the  source  of  the  Admiral  Realty  Company 
action?     A.  That  I  could  not  say. 

Q.  You  don't  know  whether  this  suggestion  has  any  relation  to 
the  institution  of  the  Admiral  Realty  Company  action  to  enjoin  — 
A.  I  don't. 

Q.  —  the  execution  of  the  contracts  as  unconstitutional  ?  A. 
I  don't. 


iJl^'OICr    (II''     iIolNI'     Ll'IOISI.AI'lVIO     ( 'tlMMI'lTIOIO  .'ifll 

Q.  i  SCO  iilao  tliin  soiitcnco,  tluit  "  tho  lour  yours  during  which 
Morgiiii  &  Compaii,)'  iiro  U)  Liiko  tho  bonds  luny  bogia  iiiul  may  lur- 
iiiiutito  at.  11  diito  hitor  than  that  sot  I'ortli  iu  tho  lottor,  so  niucii 
hit(u-  as  iu  tiioii-  opiuiou  shall  bo  roasuiiahlo,  uocossary  and  oun- 
vouiont."  What  duos  that  luoau  ^  Iu  other  words,  is  thoro  auy 
dotiuito  agrooMiout  on  Morgan  &  Company's  part  to  tnko  to 
bogiu  taking  those  bonds  ut  any  I'uturo  dato'i  A.  1  tiiiuk  you 
will  lind  in  somo  of  tho  suhsociuout  letters,  alter  l.ho  agreement  had 
boon  nuuio  with  the  city  and  signed,  that  thoro  is  a  letter  agrwini; 
to  tako  tho  bonds  ou  oortaiu  dates. 

Q.  This  sounds  n  littlo  like  (.'olonol  "  Oyarter  s  "  promissory 
note,  "  as  soon  as  possible  after  date,  lor  valuo  reoeiveil,  1  promise 
to  pay  as  mucli  as  is  convenient."  A.  That  is  quite  plausible, 
though,  in  view  of  tho  fact  tho  contract  had  not  been  signed  with 
the  City.  iStill  in  tin*  negotiations  —  and  as  events  proved,  it 
was  not  signed  lor  a  year  after. 

Q.  As  a  nuin  of  lung  oxperiiMK'o  in  corporation  and  businoss 
allairs,  generally,  you  would  consider  that  reservation  an  excoetl- 
ingly  amiable  and  gentle  provision  in  any  contract  of  this  kind, 
wouldn't  you 'i     \.    I  have  no  comment  to  nuiko  on  that,  sir. 

i).  Messrs.  Morgan  &  C\)mpauy  required  of  tho  Intorborough, 
as  a  part  of  tho  contnuit,  as  I  road  tlie  letter,  that  the  proceeds  of 
all  bonds  turned  ovtu-  by  tho  Intorborough  remain  on  deposit  with 
lMur!;an  \-  Company  until  drawn  out  by  the  company  for  some  of 
tiic  purptK'H-s  authorizoil  in  tho  bond '^      A.    Yes,  sir. 

Q.  'V\m-c  was  also  a  stipulation  that  Morgan  &■  Compnuy's 
counsel  should  pass  on  the  uuirtgage?     A.    Yes,  sir. 

Q.   And  upni  the  form  of  the  bonds'^     A.    Yes,  sir. 

(,).  iMit  that  the  Interhorough  should  pay  the  fees  for  such? 
A.    Yes,  sir. 

(,).  The  witness  has  produced  a  statement  of  monthly  balances 
of  the  Interborough  Kapid  Transit  Company  with  ,1.  \\  Morgan 
\'  (Vmpany  from  April  'J  1 ,  UH3,  to  Kebrnary  1,  1010.  Is  this 
a  correct  statcuuMit  of  the  current  balances  between  these  dates, 
Mr.  Fisher'^     .\.   Yes,  sir. 

Q.  Ou  this  statetucnt  arc-  listed  the  following  accounts:  Sul>- 
wav  contribiition;  third  tra>'k;  power-house;  elevated  extensioi,; 
reden\ption  account;   note  acconnl ;  InterlHirough   IJapid  Transit 
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Coiupan}-.  i  take  it  the  last  account  is  your  current  account  ?  A, 
General  account. 

Q.  General  account.  Under  subway  contribution  account  I 
notice  that  the  balances  vary  from  $15,000,000  to  $44,000,000. 
That  is  correct,  isn't  it?     A.  Yes,  sir. 

Q.  The  third  track  account  shows  balances  varying  from  $200 
—  oh,  varying  from  $24,000,  which  seems  to  be  the  lowest,  to  as 
much  as  $223,000  — no,  to  as  much  as  $2,231,000,  which  seems 
to  be  the  largest  amount.  Mr.  Dawson  has  computed  the  equiva- 
lent of  these  fluctuating  balances,  and  has  stated  for  our  guidance 
their  yearly  equivalent,  that  is  to  say,  the  equivalent  of  such  an 
amount  as  on  deposit  for  a  year  would  be  equivalent  to  these 
fluctuating  amounts.  For  the  subway  contribution  account,  he 
figures  that  the  balances  are  the  equivalent  of  $68,000,000  for  a 
year.  For  the  third  track,  he  computes  that  the  equivalent  would 
be  $1,016,000  for  a  year.  The  power-house  account  also  shows 
some  fluctuation,  one  item  being  —  one  month  showing  as  little 
as  $44,000,  but  most  of  the  months  being  larger,  one  as  much  as 
$1,550,000.  ]\lr.  Dawson  computes  the  power-house  balances  as 
equivalent  to  a  year's  balance  of  $1,235,000.  The  elevated  exten- 
sion account  fluctuates  between  three-quarters  of  a  million  to  as 
much  as  $2,285,000.  Mr.  Dawson  computes  these  balances  as 
equivalent  to  a  daily  balance  of  $3,795,000.  The  redemption 
account  is  apparently  a  less  important  account,  although  it  has  had 
in  it  as  much  as  $1,400,000  at  one  time.  Mr.  Dawson  computes 
these  balances  as  equivalent  to  a  yearly  balance  of  $233,750.  The 
note  account  amounts  to  as  much  as  a  million  and  a  half  —  oh  no, 
more  than  that,  one  time  as  much  $15,000,000.  Mr.  Dawson  cal- 
culates this  account  in  yearly  equivalent  to  be  $2,500,034.  The 
Interborough  Eapid  Transit  Company's  general  account  shows 
some  fluctuations,  amounting  at  times  to  maybe  $3,000,000,  and 
at  times  declining  to  a  little  over  $200,000,  or  even  less  than  that. 
Mr.  Dawson  computes  the  balances  in  the  general  account  on  the 
basis  of  a  yearly  equivalent  at  $1,709,721.  The  total  balances 
on  the  basis  of  the  calculation  of  Mr.  Dawson  is  $78,604,307.61. 
AVill  you  please  make  a  note  of  this  further  request,  Mr.  Fisher, 
to  let  me  have  a  statement  of  the  interest  credited  or  received  by 
the  company  from  Morgan  &  Company  on  these  various  deposit 
balances?     A.  Yes,  sir. 
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Chairman  Thompson. —  What  did  you  finally  agree  on  ?  '\^^lat 
was  the  rate  finally  agreed  upon  for  interest  ? 

Mr.  Fisher. —  Two  and  a  half. 

Chairman  Thompson. —  Two  and  a  half. 

By  Mr.  Colby: 

Q.  Mr.  Dawson  figures  that  the  interest  on  these  balances  com- 
puted on  the  yearly  equivalent  basis  at  2%  per  cent,  amounts  to 
$1,965,107.69.  Now,  the  Interborough  paid  the  counsel  fees  of 
Messrs.  Morgan  &  Company  in  this  transaction.  What  did  they 
pay  the  trustee  of  the  bonds?  A.  They  paid  the  trustee  of  the 
bonds  the  usual  charge  for  certifying  bonds,  which  is  fifty  cents 
per  bond. 

Q.  How  much  would  that  amount  to  ?  A.  Eighty  thousand  dol- 
lars on  $160,000,000  issue. 

Q.  Were  there  any  other  expenses  in  connection  with  the  bond 
issues  ?     A.  Yes,  sir ;  there  were  printing  and  other  incidentals. 

Q.  Were  there  any  fees  to  the  counsel  of  the  Guaranty  Trust 
Company?  A.  I  think  there  were.  I  think  the  counsel  of  the 
Guaranty  Trust  Company  made  a  charge  for  examining  the  trust 
deed. 

Q.  Even  though  it  had  been  approved  and  prepared,  in  fact, 
by  Morgan  &  Company's  counsel  ?  A.  ~Ro  trust  company  will  act 
as  trustee  without  having  their  own  lawyers  examine  the  deed  of 
trust  first. 

Q.  Do  you  recall  who  the  lawyers  were  who  examined  the  deed 
of  trust  on  behalf  of  the  trustee  ?  A.  I  think  Stimson  made  the 
charge,  if  I  am  no.t  mistaken. 

Q.  Do  you  recall  its  amount?  A.  About  $15,000,  as  near  as 
I  recollect.    I  would  have  to  confirm  that. 

Chairman  Thompson. —  I  want  to  welcome  the  presence  of 
ex-Senators  Ormrod  and  Monroe. 

Mr.  Colby. —  Pursuing  —  Mr.  Chairman,  pursuing  the  subject 
of  outside  counsel,  and  referring  again  for  the  purpose  of  showing 
my  primary  intention  in  pursuing  this  line  of  evidence  a  little 
further,  to  the  minute  adopted  by  the  Board  on  awarding  its 
counsel,  Mr.  Kogers,  the  bonus  of  $50,000,  namely,  that  his  ser- 

12 
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vices  had  obviated  the  employment  of  outside  counsel,  I  am  handed 
by  the  witness  voucher  No.  10'5,235. 

Chairman  Thompson. —  That  is,  you  thought  that  when  you 
found  that  Mr.  Rogers  had  been  paid  $50,000,  he  had  done  all 
this  work,  and  now  you  are  disappointed  that  you  don't  find  that 
is  so? 

Mr.  Colby. —  But  the  ground  assigned  for  payment  of  bonus  to 
Mr.  Rogers  was  that  he  had  made  it  unnecessary  —  at  least,  obvi- 
ated the  employment  of  outside  counsel. 

Chairman  Thompson. —  I  see. 

Mr.  Colby. — At  least  to  some  extent.  To  what  extent,  it  is  also 
inferable  from  the  amounts  payable  to  outside  counsel  in  this 
matter. 

Chairman  Thompson. —  He  is  probably  entitled  to  some  con- 
sideration for  having  to  get  along  with  all  these  outside  counsel. 

By  Mr.  Colby: 

Q.  The  witness  hands  me  voucher  of  the  Interborough  Rapid 
Transit  Company,  numbered  105,235.  Will  you  look  at  this 
voucher,  Mr.  Fisher,  and  tell  me  what  payment  it  represents  ?  A. 
It  is  a  payment  to  NicoU,  Anable,  Lindsay  &  Fuller,  for  profes- 
sional services  from  April  1,  1910,  to  April  1,  1912,  consisting 
of  conferences  with  the  president,  ofiicers  and  directors,  attending 
meetings  of  the  executive  committee  and  directors,  and  advice 
and  opinion  upon  matters  affecting  the  interests  of  the  company, 
including  ^ — ^he  mentions  among  those  matters,  some  of  the  prin- 
cipal ones.  Matters  relating  to  new  subways  and  the  various  nego- 
tiations representing  the  same.  The  legality  and  constitutionality 
of  the  various  features  of  the  proposed  plans.  ISTecessary  legisla- 
tion, etc.  Advice  as  to  various  legislative  matters  during  the  ses- 
sions of  1911  and  1912.  Examination  of  advertising  contracts, 
and  advice  and  opinion  with  respect  to  the  right  to  terminate  same. 
Numerous  conferences  and  consultations  and  advice  with  respect 
to  the  Longacre  Electric  Light  &  Power  Company.  Services  in 
the  following  actions. 

Q.  Those  are  accident  damage  actions  —  quite  a  number  of 
them?     A.  Accident  damages  arising  out  of  the  Murray  Hill 
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explosion,  out  of  the  construction  of  the  subway  covered  by  con- 
tract No.  1. 

Q.  Personal  injury  cases  ?    A.  Most  of  them ;  yes,  sir. 

Q.  Injuries  to  person  and  property,  I  suppose,  combined  ?  A. 
Mostly  personal  injuries,  and  other  miscellaneous  accidents. 

Mr.  Colby. —  I  call  Mr.  Fisher's  attention  to  the  fact  that  the 
minutes  expressly  recite  with  reference  to  the  payment  of  this 
bonus  to  Mr.  Eogers,  not  only  as  he  performed  his  —  that  all  legal 
matters  —  let  me  give  tbis  to  you  exactly.  In  the  minutes  of 
September  17,  1913,  I  find  this  reference  to  Mr.  Eogers:  "  The 
President  stated  that  all  legal  matters  in  and  about  the  contracts 
for  the  construction  and  equipment  of  the  new  subways  and  ele- 
vated lines  of  the  City  of  New  York,  prior  to  March  9  th,  ultimo, 
had  been  conducted  by  Mr.  Eichard  Eeid  Eogers ;  that  the  work 
was  long,  continuous  and  exacting,  and  had  been  performed  in 
conjunction  with  his  other  duties  in  a  highly  satisfactory  manner, 
and  without  the  employment  of  associate  counsel,  thus  resulting 
in  large  saving  to  the  company."  And  it  was  upon  such  state- 
ment that  the  motion  was  apparently  based  authorizing  the  pay- 
ment of  this  bonus. 

Chairman  Thompson. —  Evidently  some  error  about  that. 

By  Mr.  Colby: 

Q.  Have  you  stated  the  amount  of  the  payment  evidenced  by 
this  voucher  to  Messrs.  Nicoll,  Anable,  Lindsay  and  Fuller?  A. 
ISTo,  sir ;  I  did  not. 

Q.  And  what  was  the  amount  of  the  payment  it  represents  ?  A. 
$53,172.33. 

Mr.  Colby.- —  I  offer  this  voucher  in  evidence,  in  which  Messrs. 
Nicoll,  Anable,  Lindsay  &  Fuller  acknowledged  the  receipt  on 
July  2,  1912,  of  $53,172.38.  This  amount  is  according  to  the 
voucher  distributed  among  the  following  accounts,  as  appears  on 
the  voucher:  Collection  account,  Eapid  Transit  Subway  Con- 
struction Company,  $22,863.73;  other  suspense  of  proposed  sub- 
way route,  $10,000;  general  law  expenses,  $20,308.56 ;  and  under 
the  bills  rendered,  the  services  which  are  charged  for  include  all 
matters  relating  to  new  subways,  and  various  negotiations  respect- 
ing the  same. 
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By  Mr.  Colby: 

Q.  Will  you  give  me  a  copy  of  that  ?    A.  Yes,  sir. 

(Copy  of  voucher  not  handed  to  the  stenographer.) 

By  Mr.  Colby: 

Q.  The  witness  further  produces  voucher  of  the  Interborough 
Rapid  Transit  Company,  numbered  118,187.  Will  you  look  at 
this  voucher,  and  tell  me  what  payment  it  evidences,  and  to  whom  ? 
A.  That  is  to  JSTicoll,  Anable,  Lindsay  &  Fuller,  for  $43,292,  for 
professional  services  from  April  1,  1912,  to  June  1,  1913. 

Mr.  Colby. —  This  voucher  acknowledges  the  receipt  of  the  pay- 
ment of  $43,292,  and  the  amount  is  distributed,  according  to  the 
notations  on  the  voucher,  as  follows:  One-quarter,  namely, 
$10,000,  with  $1,698.36  disbursement,  is  charged  to  the  various 
suits  against  McDonald;  on&-half  is  charged  to  the  new  subway 
contracts  and  elevated  certificates,  amounting  —  the  charge  to  this 
account  amounting  to  $220,259.61;  the  remaining  one-quarter  is 
charged  to  general  law  expenses.    I  offer  that  in  evidence. 

Chairman  Thompson. —  Mark  it  the  next  exhibit. 

(Stenographer  not  in  receipt  of  voucher.) 

By  Mr.  Colby: 

Q.  The  witness  produces  a  further  voucher,  numbered  129,261, 
of  the  Interborough  Rapid  Transit  Company.  Will  you  tell  me 
what  payment  and  to  whom  this  voucher  sets  forth  ?  A.  Nicoll, 
Anable,  Lindsay  &  Fuller,  dated  June  10,  1914,  for  professional 
services  rendered  from  June  1,  1913,  to  June  1,  1914,  $36,516.48. 

Q.  Did  this  bill  cover  in  large  measure  services  in  connection 
with  the  new  subway  contract  ?  A.  I  think  the  services  are  fully 
explained  on  the  bill. 

Q.  Will  you  look  at  the  bill  and  answer  that  question,  please, 
Mr.  Fisher?  (Counsel  hands  paper  to  witness.)  A.  Yes,  sir.  It 
covers  conferences  and  consultations  with  the  president,  members 
of  the  executive  committee,  and  other  officers  and  directors,  and 
advice  and  opinions  upon  matters  affecting  the  interests  of  the 
company,  including  questions  arising  under  the  new  subway  con- 
tracts,  the   elevated   extensions,    and   third   tracks;   examination 


Eepoet  of  Joint  Legislative  Committee  357 

of  bills  and  advice  respecting  matters  of  proposed  legislation; 
advertising  contracts;  C.  H.  Vernier's  assault  on  the  credit  of  tlie 
company  and  its  securities.  That  is  counsel's  language.  Services 
under  the  following  actions  —  and  there  follows  a  number  of 
accidents. 

Q.  I  don't  suppose  he  meant  assault  and  battery  on  your  securi- 
ties ?  I  find  under  the  heading  of  "  distribution  "  that  this  pay- 
ment of  $36,516  was  distributed  as  follows:  Collection  account, 
$15,Yl6.48 ;  rapid  transit  subway  construction,  general  law 
expenses,  $20,800,  this  being  in  turn  subdivided  into  two  equal 
amounts,  one  charged  to  the  Manhattan  division,  $10,400,  and  an 
identical  amount  to  the  subway  division. 

Chairman  Thompson. —  This  will  be  the  next  exhibit.  Just 
mark  them  as  exhibits. 

(Stenographer  not  in  receipt  of  copy  of  voucher.) 

By  Mr.  Colby: 

Q.  The  witness  produces  voucher  'No.  141,200,  of  the  Inter- 
borough  Rapid  Transit  Company.  Will  you  tell  me  what  payment 
and  to  whom  this  voucher  evidences  ?  A.  The  same  parties.  Cov- 
ering personal  services  rendered  from  June  1,  1914,  to  June  1, 
1915,  amounting  to  $25,345.25. 

Q.  To  whom  was  that  amount  paid  ?  A.  ISTicoU,  Anable,  Lind- 
say &  Fuller.  The  results  of  conferences  and  consultations  of  the 
president,  members  of  the  executive  committee  and  other  officers 
and  directors,  and  advice  and  opinions  upon  matters  affecting  the 
interests  of  the  company,  and  especially  upon  the  following  mat- 
ters :  ISTew  subway  contracts,  elevated  extensions,  third  trackings, 
and  advertising  contracts;  attacks  by  C.  H.  Venner  upon  the 
credit  of  the  company  and  its  securities ;  attacks  by  the  ISTew  York 
American  and  other  newspapers  on  account  of  accidents  happen- 
ing on  the  elevated  and  subway.  Investigations  of  the  Public 
Service  iCommission  by  legislative  committee,  and  all  the  matters 
connected  therewith. 

Chairman  Thompson. —  When  is  that  dated  ? 

Mr.  Fisher. —  It  was  not  your  committee.  "  Examination  of 
bills  and  advice  respecting  matters  of  proposed  le^slation.     Serv- 
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ices  in  the  following  actions,"  and  there  follows  a  number  of  acci- 
dent cases. 

By  Mr.  Colby: 

Q.  What  attack  did  the  company  sustain  as  a  result  of  the  acci- 
dents on  the  elevated  and  the  subway  ?  A.  I  am  not  prepared  to 
say.    I  don't  know  exactly  what  he  was  referring  to. 

Q.  It  says,  "Attacks  by  the  New  York  American  and  other 
newspapers  on  account  of  accidents  happening  on  the  elevated  and 
subway."  Was  Mr.  Delancy  Nicoll  or  his  firm  going  to  punish 
the  newspapers  for  anything  they  had  done  to  the  Interborough 
Rapid  Transit  Company  ?    A.  I  could  not  say. 

Q.  Was  he  going  to  shut  off  criticisms  or  comments  on  account 
of  such  occurrences  on  the  elevated  and  subways?  A.  You  will 
have  to  ask  Mr.  ISTicoU. 

Q.  What  do  you  suppose  he  did  for  which  he  was  paid,  includ- 
ing some  other  services,  this  amomit  of  $25,000  ?  A.  My  sup- 
position would  not  be  of  any  value  there,  Mr.  Counsel. 

Q.  Was  he  paid,  do  you  suppose,  to  hold  the  hands  of  your  oifi- 
cers  and  soothe  their  fears  under  criticism?  A.  We  have  no 
officers  of  that  kind. 

Q.  Well,  passing  to  the  next  item  of  his  service :  "  Investiga- 
tion of  the  Public  Service  Commission  by  legislative  committee, 
and  all  matters  connected  therewith  —  all  matters  connected 
therewith." 

Chairman  Thompson. —  What  is  the  date  of  that  ? 

Mr.  Colby.— June  1,  1915. 

Chairman  Thompson. —  I  am  afraid  that  does  mean  us. 

Mr.  Fisher. —  Probably  it  does. 

Chairman  Thompson. —  How  much  did  he  get  for  that,  that 
part  of  it  ?    Was  it  charged  to  "  suspense  "  ? 

Mr.  Fisher. —  Charged  to  experience,  I  guess. 

Q.  Under  "  distribution  "  of  this  payment  I  find  collection 
account,  $10,345.25.  This  seems  to  be  a  collection  account  in  con- 
nection with  the  Rapid  Transit  Subway  Construction  Company. 
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Do  you  know  how  newspaper  criticism  of  an  accident  on  the  ele- 
vated railroad  caii  find  its  way  into  the  cost  of  construction  of 
the  Rapid  Transit  Subway  tunnels?  A.  I  think  you  will  find, 
if  you  look  at  his  bills,  that  also  covers  settlements  of  accidents 
of  the  Construction  Company,  and  is  probably  made  for  that 
purpose. 

Q.  Well,  there  seem  to  be  six  subdivisions  into  which  this  bill 
is  divided :  First,  the  new  subway  contracts  and  elevated  exten- 
sions, third  tracking,  advertising  contracts;  and  then  the  attacks 
by  'C.  H.  Venner  upon  the  credit  of  the  company,-  then  subdivi- 
sions 3  and  4  are  the  attacks  by  the  newspapers  on  account  of 
accidents ;  and,  four  is  the  investigation  of  the  Public  Service 
Commission  by  the  legislative  committee.  Why  should  the  Inter- 
borough  Rapid  Transit  Company  be  hiring  outside  counsel  in  an 
investigation  of  the  Public  Service  Commission  by  a  joint  legis- 
lative committee  of  the  Senate  and  Assembly  ? 

Chairman  Thompson. —  You  don't  remember  that  investiga- 
tion prior  to  June  1st,  they  attacked  the  Interborough  in  any  way, 
do  you? 

Mr.  Fisher. —  Not  that  I  am  aware  of. 

Chairman  Thompson. —  Well,  not  that  I  was,  either.  And  I 
was  'Chairman  of  the  Committee  all  the  time  they  were  here. 

Mr.  Fisher. —  I  will  call  your  attention  to  the  fact  that  is  a 
statement  by  counsel. 

Mr.  Colby. —  I  thoroughly  appreciate  any  fact  that  you  know, 
you  are  stating  with  freedom  and  with  manifest  accuracy  and 
fullness.  I  am  simply  bringing  out  these  points  in  the  bill.  I 
don't  know  that  anybody  could  explain  them,  and  your  inability 
to  explain  them  is  nothing  that  I  think  reflects  upon  you,  nor  may 
I  add,  is  it  anything  that  surprises  me. 

Chairman  Thompson. —  Mr.  Fisher  is  just  the  secretary. 

Mr.  Colby. —  Possibly  someone  else  can  venture  an  explanation, 
and  we  may  see  then  what  that  explanation  is.  I  offer  that  in 
evidence. 

(Copy  of  voucher  referred  to  not  received  by  stenographer. ) 
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Chairman  Thompson. —  I  hop«  I  will  be  forgiven  for  having 
an  idea  that  there  are  some  folks  around  the  Interhorough  that 
are  honest,  but  I  rather  look  at  the  counsel  that  draws  a  fair  fee, 
but  really  does  the  work  and  has  a  department  —  I  understand 
Mr.  Quackenbush  gets  about  $40,000  or  $45,000  a  year,  and  is 
satisfied  with  it. 

Mr.  Quackenbush. — -Mr.  Chairman,  if  my  compensation  is 
of  any  interest  to  anybody,  I  might  say  that  from  all  sources  I 
return  to  the  Federal  Government  as  my  compensation  the  sum 
you  have  mentioned,  but  the  Interhorough  and  several  other  com- 
panies go  to  make  that  up. 

'Chairman  Thompson. —  I  would  not  have  made  that  remark  if 
I  had  thought  about  the  income  tax  things.  I  did  not  think  about 
that. 

Mir.  Colby. —  Mr.  Quackenbush,  have  you  had  an  opportunity 
to  give  me  a  statement  of  the  total  cost  of  the  legal  department  ? 

Mr.  Quackenbush. —  I  have  the  aggregate  of  the  payrolls. 

Mr.  Colby. —  Could  you  state  that  ? 

Mr.  Quackenbush. —  I  have  asked  to  have  them  take  off  from 
that  a  list  of  the  attorneys,  which  I  think  is  what  you  want. 

Mr.  Colby. —  I  am  not  particularly  desirous  at  the  moment  of 
going  into  the  details  of  the  attorneys,  if  you  could  tell  me  what  is 
the  approximate  aggregate  per  annum  of  the  cost  of  the  legal 
department  of  the  Interhorough  Rapid  Transit  Company  as  dis- 
tinguished from  the  outside  attorneys  who  have  been  so  freely 
employed. 

Mr.  Quackenbush. —  I  labor  under  this  difficulty  about  that,  at 
the  moment;  that  the  payrolls  of  the  Interhorough  are  divided 
into  four  subdivisions.  There  is  one  payroll  that  covers  the  liti- 
gation with  reference  to  the  easements  on  the  Interborough-Ele- 
vated  system ;  one  that  covers  miscellaneous  general  business ;  one 
covers  the  trial  of  the  accident  cases;  another  one  that  covers  the 
expenses  of  the  claim  department  in  connection  with  accident 
cases.  And  I  have  those  bills.  Now,  upon  each  of  those  payrolls 
are  several  attorneys,  and  also  clerks  and  stenographers  and  inves- 
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tigators,  etc.,  and  the  totals  show  the  entire  expense  of  all  of  these 
character  of  employees.  If  you  want  that,  I  can  give  you  that 
now. 

Mr.  Colby. —  I  would  appreciate  it. 

Mr.  Quackenbush. —  And  I  have  only  as  a  sample,  the  January 
payrolls,  which  are  fairly  typical.  They  don't  vary  much.  The 
January  payroll  for  easements  division,  that  is  the  new  work  in 
connection  with  the  elevated  railroad  extensions,  $10,763.66 ; 
miscellaneous  law,  $3,457.66;  the  trial  of  accident  cases,  $4,534; 
the  claim  department,  the  accident  cases,  $3,826.67,  making  the 
total  $22,581.99. 

Mr.  Colby. —  That  is  the  total  monthly  expenses,  including  all 
salaries  ? 

Mr.  Quackenbush. —  Yes,  all  kinds. 

Mr.  Colby. —  For  the  month  of  January  this  year  ? 

Mr.  Quackenbush. —  For  the  month  of  January  this  year,  yes, 
sir. 

Mr.  'Colby. — ^And  that  is  an  average  month,  and  the  annual 
expense  could  be  arrived  at  by  a  simple  calculation  ? 

Mr.  Quackenbush. — 'That  would  be  a  fair  statement  of  it,  I 
should  say,  for  the  last  two  or  three  years. 

Mr.  Colby.— Yes. 

Chairman  Thompson. —  You  have  charge  of  that  whole 
department  ? 

Mr.  Quackenbush. —  Oh,  yes. 

Chairman  Thompson. —  What  do  you  get,  forty  or  forty-five  ? 

Mr.  Quackenbush. —  My  compensation  from  the  Interborough 
Rapid  Transit  Company  is  $36,000  a  year,  which  is  divided  on 
the  books  into  an  allotment  for  the  accident  business,  another  for 
the  handling  of  the  easement  litigation,  and  everything  connected 
with  it;  another  for  the  general  law  expenses.  Speaking  from 
memory,  the  amount  for  the  general  law  expenses,  I  think,  is  $600 
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a  month;  for  the  accident,  $650';   for  the  easement  litigation, 
covers  all  this  new  work,  $500  a  month. 

Chairman  Thompson. —  What  is  the  total  amount? 

Mr.  Quackenbush. —  From  the  Interborough  it  is  $1,Y50  a 
month.     On  the  New  York  Railways  — ■ 

Chairman  Thompson.- —  I  don't  care  for  the  details,  imless  you 
care  to  put  them  in. 

Mr.  Quackenbush. —  We  might  as  well  have  it.  There  is  no 
mystery  about  it.  Very  glad  to  have  the  thing  in.  My  compensa- 
tion from  the  New  York  Railways  is  $1,150  a  month,  which  is 
divided  about  equally  between  the  accident  business  and  the  gen- 
eral law  expenses.  My  compensation  from  the  Third  Avenue  sys- 
tem, and  this  is  entirely  outside  of  the  Interborough  and  New 
York  Railways,  is  $6,600  a  year.  From  two  roads  and  the  Long 
Island  system,  $2,400  a  year.  So  that  my  aggregate  income  for 
all  professional  activities  for  the  railroads  of  New  York  city  is 
$36,000  a  year  from  the  Interborough  and  New  York  Railways, 
distributed  as  I  have  said;  $2,400  from  the  two  Long  Island 
roads,  in  which  the  Long  Island  Railroad  Companies  have  an 
interest;  $6,600  from  the  Third  Avenue  system,  which  makes  a 
total  of  $45,000.  I  might  add,  as  long  as  my  matters  are  the  sub- 
ject of  inquiry,  that  I  came  here  from  Buifalo  twelve  years  ago, 
and  my  compensation  was  $25,000  a  year.  That  was  to  cover 
only  my  reorganization  of  the  trial  department  of  the  New  York 
City  Railways  Company.  At  various  times  I  took  charge,  after 
1904,  of  the  claim  department  of  that  company,  subsequently  of 
the  field  department;  then  when  the  merger  between  the  surface 
lines  and  the  Interborough  took  place,  I  took  charge  of  the  entire 
accident  business  of  the  Interborough ;  and  then,  upon  the  retire- 
ment of  Mr.  Charles  A.  Gardiner  and  Mr.  Alfred  Gardiner  from 
the  Interborough,  I  took  charge  of  the  general  law  business  of  the 
Interborough;  and  upon  the  retirement  of  Mr.  Veeder  from  the 
Queens  County  lines,  I  took  charge  of  all  the  business  of  the  com- 
pany. Upon  the  retirement  of  vice-president  Germon  of  the  New 
York  City  Railways  Company,  I  took  his  duties  in  connection 
with  the  claim  department;  upon  retirement  of  Alfred  Skid  as 
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vice-president  of  the  Elevated  Railway,  in  connection  with  the 
land  damage  litigation,  and  I  have  also,  since  the  retirement  of 
Mr.  Wickersham  as  general  counsel  of  the  Interborough,  and  Mr. 
Cravath  as  general  counsel  of  the  surface  system,  and  Mr.  Davies 
as  general  counsel  for  the  Manhattan  Elevated,  taken  over  very 
largely  the  work  performed  by  them.  For  these  services,  which 
I  have  mentioned,  during  the  last  twelve  years,  my  compensation 
has  been  increased  from  $25,000  in  the  beginning,  to  the  amount 
of  $45,000  at  the  present  time.  During  about  eight  years  of  that 
time  I  was  paid  by  the  receivers  of  the  surface  lines  who  asked  me 
to  continue  to  take  charge  of  their  litigation  during  that  period, 
when  I  represented  them,  as  well  as  the  companies  not  in  the  hands 
of  the  receivers.  My  salary  has  each  month  been  deposited  in  my 
bank  account,  and  I  have  drawn  against  it  by  checks,  all  of  which 
is  available  for  the  examination  of  the  world  at  any  time,  an 
account  of  my  returns  to  the  income  tax,  and  all  things  considered, 
I  am  quite  satisfied. 

Chairman  Thompson. —  Mr.  Quackenbush  having  received  this 
amount  of  money  and  performed  all  the  work  these  companies  had 
to  do,  counsel  better  look  up  these  other  matters  and  see  what  those 
men  really  did  for  the  money  they  got. 

Mr.  Quackenbush. — -Well,  that  is  not  altogether  accurate,  Mr. 
Chairman.  I  don't  want  to  be  put  in  a  position  of  having  claimed 
anything  beyond  what  I  have  done.  But  I  don't  like,  either,  to 
have  any  notion  get  out  that  I  have  been  paid  in  any  excessive 
amount  at  any  time. 

Chairman  Thompson. —  The  Committee  don't  have.  I  can  say 
that,  can't  I  ? 

Mr.  Quackenbush. —  I  have  no  grievance  against  anybody  — 

Chairman  Thompson.— It  is  important  only  as  a  matter  of 
comparison  with  these  other  matters,  that  is  all. 

Mr.  Colby. —  Let  me  ask  you  this,  Mr.  Quackenbush:  From 
what  you  have  stated  as  to  the  January  expenses  of  the  legal 
department,  it  would  appear  that  the  annual  expenses  of  this  great 
legal  department,  with  its  many  lawyers  and  some  200  employes, 
is  about  $270,000.    It  that  correct? 
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Mr.  Quackenbush. —  That  is  the  Interborough  part  of  it,  you 
know.  When  I  told  you  the  entire  number,  that  meant  the  entire 
thing,  the  total  payroll  of  the  law  department,  of  which  I  am  in 
charge,  for  January,  $49,118.49. 

Mr.  Colby.— The  $22,581  was  the  Interborough  alone? 

Mr.  Quackenbush. — -For  the  Interborough  alone.  The  others 
are  the  New  York  Railways  and  New  York  &  Queens  County. 

Mr.  Colby. —  And  the  Manhattan  Elevated? 

Mr.  Quackenbush. —  Oh,  no,  that  is  — 

Mr.  Colby. —  The  total  of  the  legal  department,  we  will  say  — 
the  total  of  the  ordinary  legal  expenses  of  the  Interborough  would 
be  about  $270,000  per  annum  ? 

Mr.  Quackenbush. —  That  is,  payroll. 

Mr.  Colby.— PayroU? 

Mr.  Quackenbush. —  Yes,  sir. 

Mr.  Colby. —  That  includes  salaries  ? 

Mr.  Quackenbush. — -Yes. 

Mr.  Colby. —  Of  chiefs  as  well  as  subordinates  ? 

Mi-.  Quackenbush. —  Yes. 

Mr.  Colby. —  The  other  expenses  are  the  usual  expenses  of  a 
law  office,  an  apportionment  of  rent  and  other  things  ? 

Mr.  Quackenbush. —  Yes,  but  that  is  not  included. 

Mr.  Colby. —  No,  does  that  include  Mr.  Rogers'  pay  ? 

Mr.  Quackenbush. —  No.  I  am  giving  you  the  law  department 
of  which  am  the  head.  Mr.  Rogers  reports  directly  to  the  presi- 
dent and  directors.  I  also  report  directly  to  the  president  and 
directors. 

Mr.  Colby. —  I  am  trying  to  arrive  at  a  fair  statement  of  the 
total  paid  to  the  legal  staff  of  the  Interborough  Rapid  Transit 
Company. 
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Mr.  Quackenbush. —  Aside  from  Mr.  Rogers'  salary. 

Mr.  Colby. —  Mr.  Rogers'  salary,  I  believe  it  appeared  on  one 
of  the  minutes,  is  $30,000  per  annum? 

Mr.  Quackenbush. —  Yes.  That  is  also  distributed  among  the 
different  companies. 

Mr.  Colby. —  Yes.  So  that  it  would  bring,  we  vdll  say,  the  total 
paid  to  the  legal  staff  of  the  Interborough  permanent  legal  staff, 
to  something  in  excess  of  $285,000  per  annum. 

Mr.  Quackenbush. —  Between  $275,000  and  $300,000  per  year. 

Mr.  Colby. —  Yes.  Now,  the  monthly  expense  of  the  ISTew  York 
Railways  —  that  is  the  surface  lines  ? 

Mr.  Quackenbush. —  Yes. 

Mr.  Colby. —  Is  another  item,  another  matter  entirely  ? 

Mr.  Quackenbush. —  Yes. 

Mr.  Colby. —  While  this  is  not  strictly  germane  to  the  point 
of  my  inquiry  at  the  moment,  suppose  —  you  have  the  figures 
there  —  you  state  that. 

Mr.  Quackenbush. —  Without  giving  the  subdivisions  of  them, 
the  aggregate  of  the  Wew  York  Railways  for  January  was 
$23,430.50. 

Mr.  Colby. —  That  was  for  the  month  of  January  ? 

Mr.  Quackenbush. — Yes.  Of  course  you  will  note  that  the 
l^ew  York  Railways  Company,  a  surface  company,  has  a  much 
larger  volume  of  accident  business  than  the  elevated  and  subway. 

Mr.  Colby. — And  the  New  York  &  Queens  County  is  small  ? 

Mr.  Quackenbush. —  $2,106.  Now,  Mr.  Colby,  if  this  is  to  be 
pursued  further,  I  ought  to  say  at  this  time  these  are  all  the 
amounts  that  appear  on  the  payrolls  of  the  several  companies,  but 
at  the  end  of  each  month  charges  are  made  backward  and  forward 
as  the  attention  of  individuals  shall  have  been  given,  or  has  been 
given  to  companies  other  than  the  ones  upon  which  he  appears 
on  the  payroll.     For  instance,  if  there  should  be  a  large  volume 
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of  business  of  the  Interborough,  I  would  shift  it  to  certain  men 
from  the  JSTew  York  Kailways.  Those  are  taken  up.  Accounts 
are  kept.  So  that  the  payrolls  would  not  always  check  with  the 
auditor's  books.     But  that  —  the  cost  is  there. 

Mr.  Colby. — ^Yes;  and  it  is  a  fair  statement  that  the  average 
payroll,  annual  payroll  of  the  Interborough  legal  staff  is  about 
$300,000  —  make  it  a  little  less. 

Mr.  Quackenbush. — Always,  if  you  use  the  term  "  legal  staff ' 
to  cover  something  besides  lawyers,  because  much  of  it  is  made 
up  of  — 

Mr.  Colby. —  Investigators,  clerks. 

Mr.  Quackenbush. —  People  of  that  sort.  I  will  give  you  a 
statement  of  the  attorneys.  In  fact,  I  have  already  given  it.  It 
is  with  Mr.  Morris.  It  is  only  a  matter  of  compiling.  As  to  the 
New  York  Railways,  there  is  charged  from  that  payroll  to  the 
Third  Avenue  system  its  proportional  part  of  the  work  done  by 
this  staff  for  that  company.     I  think  that  covers  it. 

Mr.  Colby. —  Mr.  Fisher,  I  asked  you  some  time  ago,  a  few 
moments  ago,  as  to  the  amount  paid  by  the  Guaranty  Trust  Com- 
pany for  counsel  fees  in  connection  with  the  subway  mortgage. 

Mr.  Quackenbush. —  Mr.  Colby,  before  you  go  further  —  you 
have  given  your  receipt  for  these  NicoU  vouchers.  If  you  don't 
mind,  I  will  have  my  boy  take  it  to  the  Auditor  and  there  get 
the  receipt. 

Mr.  Colby.— All  right. 

Examination  of  Mr.  Fisher,  resumed. 

By  Mr.  Colby: 

Q.  You  were  unable  to  recall  the  exact  amount  paid  to  the 
counsel  of  the  trustee  named  in  the  mortgage.  Possibly  your 
statement  there  will  refresh  your  recollection.  A.  I  stated  $15,- 
000.    I  find  it  is  $16,500. 

Q.  Yes.  And  the  attorneys  who  represented  the  trustee  were 
who?     A.  Winthrop  &  Stimson. 

Q.  Have  you  the  vouchers  of  Mr.  Towns,  or  Hatch  &  Sheehan's 
here? 
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Mr.  Quackenbush. —  Towns,  you  say  (hands  copy  of  voucher 
to  counsel). 

By  Mr.  Colby: 

Q.  Mr.  Fisher,  I  have  a  copy  of  the  voucher  produced  yester- 
day, number  102,038,  of  the  Interborough  Rapid  Transit  Com- 
pany. Will  you  tell  me  what  payment  and  to  whom  that  voucher 
sets  forth  ?  A.  It  was  to  Mirabeau  L.  Towns,  149  Broadway, 
for  professional  services  rendered,  $5,000.  The  date  of  the  bill  is 
March  25,  1912.    There  are  no  details. 

Q.  And  yet,  under  "  distribution  "  I  see  that  this  payment  is 
charged  to  "  other  suspense,"  and  "  proposed  subway  routes." 
Was  the  bill  of  Mirabeau  L.  Towns  for  $5,000'  ever  rendered  in 
more  detailed  form  than  the  bill  annexed  to  the  voucher  ?  A.  No, 
sir. 

Mr.  Quackenbush. —  There  is  the  receipt,  Mr.  Colby. 

Mr.  Colby. —  Thank  you. 

By  Mr.  Colby: 

Q.  This  is  the  bill  of  March  25,  1912,  Interborough  Rapid 
Transit  Company  to  Mirabeau  L.  Towns.  It  says,  "  In  full  for 
professional  services  rendered  to  date,  $5,000."  The  voucher 
acknowledges  the  receipt  of  the  pa_'5'ment  of  this  amount.  Do  you 
know  what  Mr.  Towns  did  with  reference  to  the  proposed  Subway 
routes  ?    A.  I  do  not,  sir. 

Q.  You  know  nothing  whatever  as  to  the  scope  or  extent  of  his 
service  ?    A.  JSTo,  sir. 

Q.  Who  would  be  likely  to  know,  what  officer  of  the  company 
should  I  question  on  that  point?  A.  I  suppose  either  the  attor- 
neys or  the  president  could  tell  you. 

Q.  Yes. 

Mr.  Colby. —  I  offer  this  voucher  in  evidence.  The  original 
was  produced  yesterday. 

Chairman  Thompson. — ^What  is  it? 

Mr.  Colby. —  The  voucher  representing  a  payment  to  Mirabeau 
L.  Towns  of  $5,000. 

Chairman  Thompson. —  This  is  a  copy  2 
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M.T.  Fisher. — Yes,  sir. 

Chainnan  Thompson. — Wjhat  did  he  do  for  this  ? 

Mr.  Colhy. —  I  have  covered  that.  The  witness  says  he  has  no 
idea. 

Chairman  Thompson. —  Oh ! 

Mr  Colby. — -He  knows  nothing  as  to  the  extent  or  character. 

Chairman  Thompson. —  It  is  another  exhibit.  Mark  it  as  an 
exhibit. 

(Document  referred  to  is  copy  of  voucher  No.  102038,  and  is 
marked  Exhibit  1  of  February  8,  1916,  V.  E.  V.) 

By  Mr.  Colby: 

Q.  I  would  like  a  statement  of  the  Coi^ipany's  treasurer  of  the 
total  amount  paid  to  outside  counsel  in  connection  with  the  negoti- 
ations resulting  in  the  subway  contracts,  and  in  connection  with 
the  closing  of  these  contracts,  and  in  connection  with  the  issuance 
of  the  bonds  and  the  making  of  the  mortgage  to  secure  the  same. 
I  suppose  the  auditor  is  the  man  to  make  that  statement  ?  A. 
Yes,  sir. 

Q.  You  are  making  a  memorandum  of  these  matters  I  am 
requesting?    A.  Yes,  sir. 

Q.  Because  I  am  relying  on  the  stenographer's  minutes. 

Mr.  Quackenbush. —  There  are  some  more  (handing  vouchers 
to  counsel). 

Mr.  Colby. —  Thank  you. 

I  call  attention  of  the  Committee  to  the  fact  that  the  payment 
of  $2,500  to  Morgan  J.  O'Brien,  was  in  connection  with  the 
Hopper  injunction  case,  the  bill  of  Judge  O'Brien  is  rendered  to 
the  Interborough  Eapid  Transit  Company  and  is  for  services  to 
the  Interborough  Kapid  Transit  Company  in  the  Hopper  injunc- 
tion case,  against  the  execution  of  the  subway  contracts.  In 
accordance  with  the  resolution  of  June  2,  1913,  and  recites  the 
payment  to  him  was  receipted  by  him,  of  $2,500. 

Chairman  Thompson. —  I  never  thought  of  asking  this  before, 
but  which  side  did  he  represent? 
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Mr.  Colby. —  He  represented  the  Interborough  Eapid  Transit 
Company. 

Chairman  Thompson. — All  right. 

Mr.  Colby. — Which  was  apparently  an  adverse  party  to  the 
injunction  sought  by  Hopper.  I  think  John  J.  Hopper  was  the 
plaintiff  in  one  of  the  actions  which  were  embraced  and  consoli- 
dated, I  believe,  with  the  Admiral  Realty  Company  case  and 
argued  before  the  Court  of  Appeals  at  the  same  time.  That  is 
the  voucher  for  $2,500.  There  was  another  payment  of  $2,500 
to  Judge  O'Brien,  if  I  am  not  incorrectly  informed  — 

Mr.  Quackenbush. —  I  think  that  Judge  O'Brien  was  paid 
$2,500  by  the  Brooklyn  Rapid  Transit  Company,  and  $2,500  by 
the  Interborough,  so,  if  you  have  a  return  of  $5,000,  that  is  prob- 
ably what  you  have  in  your  mind. 

Mr.  Colby. —  Somewhere  I  have  seen  that.  The  matter  is  fully 
set  forth,  Mr.  Quackenbush,  in  the  resolution  of  the  Board 
annexed  to  the  O'Brien  voucher,  and  appears  there.  Your  recol- 
lection is  right.  Twenty-five  hundred  dollars  was  paid  by  the 
Brooklyn  Rapid  Transit  Company,  $2,500  by  the  Interborough 
Company,  and  the  authorization  of  the  payment  of  the  $2,500  by 
the  Interborough  recited  the  agreement  of  President  Williams 
of  the  Brooklyn  Rapid  Transit  Company  to  pay  an  equal  amount 
for  services  in  that  suit. 

Senator,  if  you  wish  to  adjourn,  I  am  ready  now.  This  is  a 
good  point. 

Chairman  Thompson. —  Have  the  stenographer  mark  them  as 
exhibits. 

(Copy  of  voucher  Ifo.  117,890,  to  Morgan  J.  O'Brien,  $2,500, 
marked  Exhibit  No.  2,  February  8,  1916,  V.  E.  V.) 

(Copy  of  voucher  No.  11Y,623,  Interborough  Rapid  Transit 
Company  to  Francis  Lynde  Stetson,  $50,079.75,  is  marked 
Exhibit  No.  3  of  February  8,  1916,  V.  E.  V.) 

(Copy  of  voucher  No.  110,613,  Interborough  Rapid  Transit 
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Company  to  Edward  M.  Grout,  $7,500,  is  marked  Exhibit  No.  4 
of  February  8,  1916,  V.  E.  V.) 

(Copy  of  voucber  'No.  92,402,  Interborougb  Rapid  Transit 
Company  to  Edward  M.  Grout,  $10,000,  is  marked  Exhibit  No.  5 
of  February  8,  1916,  V.  E.  V.) 

Chairman  Thompson. — ^We  will  suspend  now  until  to-morrow 
morning  at  11  o'clock,  at  the  same  place. 

(Whereupon,  at  4 :25  o'clock  p.  m.,  an  adjournment  was  taken 
to  Wednesday,  February  9,  1916,  at  11  o'clock  a.  m.,  at  the  same 
place.) 


FEBRUARY  9,  1916 

New  Yoek  County  Lawyees'  Association  Boaed  Eoom 
165  Broadway,  New  York  City 

Meeting  called  to  order  by  Chairman  Thompson  at  11 :50  a.  m. 

Chairman  Thompson. —  The  Chair  has  been  delayed  because  of 
the  fact  that  the  custodian  of  Mr.  Freedman's  books  have  not  given 
our  expert  accountant  access  to  certain  papers  that  he  wants. 

Mr.  Qiiackenbush. —  I  don't  think  I  heard  that  statement. 

Chairman  Thompson. —  It  doesn't  refer  to  your  matter.  The 
Guaranty  Trust  Company  are  interfering  with  out  expert  account. 
You  may  proceed,  Mr.  Colby,  whenever  you  are  ready. 

Mr.  Quackenbush. —  So  that  I  may  get  through  with  my  contri- 
bution to  this  matter  I  have  now  a  statement  taken  from  the  pay- 
roll of  attorneys  as  far  as  I  know,  and  the  amount  of  the  attorneys' 
salaries  for  January  was  $24,176.66  out  of  the  total  of  $48,118.49, 
and  I  imagine  that  roughly  it  run  about  in  that  same  ratio  in  other 
months.  That  is  to  say,  the  attorneys  are  about  50  per  cent,  of  the 
payroll.  I  should  imagine  it  would  run  in  January  a  trifle  ov€?r 
that.  It  is  $24,976.66  out  of  $48,118.49,  which  is  probably  51 
or  52  per  cent,  and  it  will  average  about  that.  I  should  imagine 
it  is  a  fair  distribution  of  it.    I  find  that  my  memory  was  correct 
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in  relation  to  the  number  of  lawyers  —  that  the  number  is  sixty 
and  that  means  that  the  attorneys  will  aggregate  about  $300,000 
a  year. 

By  Mr.  Colby: 

Q.  That's  for  the  Interborough  Rapid  Transit  Company?  A. 
For  the  whole  system.  There  is  a  distribution  there  which,  as  I 
understand  it,  is  subject  to  a  variation  back  and  forth  as  the  work 
varies  each  month.  The  figures  that  I  have  given  you  is  an  aver- 
age of  the  distribution  under  normal  conditions. 

Q.  May  I  ask  you  just  one  further  question,  Mr.  Quackenbush  ? 

Mr.  Quackenbush. —  Certainly ;  I  shall  be  glad  to  answer  any 
question,  Mr.  Colby. 

Q.  I  think  you  stated  yesterday  that  it  was  a  monthly  total  of 
$48,100  per  month.  A.  I'hat  is  the  total  payroll  of  the  law  depart- 
ment of  all  the  companies  I  have  to  do  with  and  includes  not  only 
lawyers,  but  stenographers,  clerks,  investigators,  adjusters  and 
process  servers,  every  character  of  employ  that  is  in  the  law 
department. 

Q.  And  this  total  of  $24,976  is  the  January  amoimt  paid,  and 
what  you  state  the  average  monthly  payment  for  merely  the 
lawyers  ?    A.  Yes. 

Q.  Have  you  in  mind  the  total  cost  of  your  department  for 
maintenance  and  operation,  including  the  payroll?  A.  Meaning 
by  that  such  items  as  stationery,  rental,  etc.  ? 

Q.  Yes.  A.  I  have  no  data  on  that.  The  auditor  can  give  you 
that. 

Q.  What  counsel  are  under  annual  or  permanent  retainer  ?  A. 
The  only  counsel  who  are  under  permanent  retainer  are  Francis 
L.  Wallman,  in  accident  cases;  Mr.  Fred  Moses,  who  tries  acci- 
dent cases;  Mr.  John  Graham,  who  tries  accident  cases  in  the 
Long  Island  counties  only,  and  Mr.  Lemuel  E.  Quigg,  who  tries 
accident  cases  and  does  general  work  also. 

Q.  And  Mr.  Rogers?  A.  Mr.  Rogers  is  under  salary  and 
reports  directly  to  the  president. 

Q.  Are  there  any  other  attorneys  acting  in  similar  relation  to 
that  of  Mr.  Rogers  ?    A.  No.     The  organized  law  department  con- 
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sists  of  Mr.  Rogers  as  general  counsel,  reporting  directly  to  the 
president  and  myself  as  general  attorney  and  reporting  direct  to 
the  president  and  associated  with  me  the  lawyers  whose  names  are 
on  that  list  and  the  clerical  force  and  the  force  that  I  have  men- 
tioned to  you. 

Q.  The  names  of  Mr.  Wellman  and  Mr.  Quigg  and  the  other 
two  attorneys  whom  you  mentioned  as  under  annual  retainers  in 
connection  with  certain  employments,  etc.,  they  are  not  on  this 
list  ?    A.  iSTo. 

Q.  But  to  get  the  cost  of  the  legal  department  of  the  company 
it  would  be  necessary  to  throw  into  the  total  the  amount  of  their 
annual  retainers  ?    A.  Yes.    That  I  have  filed  with  Mr.  Lawrence. 

Q.  Could  you  tell  me  the  aggregate  of  these  retainers  ?  A.  Mr. 
Wellman's  retainer  or  minimum  is  at  present  $7,500  a  year,  and 
then  a  sliding  scale  depending  upon  the  volume  of  business  and 
it  runs  up  some  fifteen  to  twenty  thousand  dollars  a  year,  includ- 
ing the  $7,500.  Mr.  Moses  is  paid  entirely  on  a  per  diem  per  case 
basis.  He  averages  ten  to  twelve  thousand  dollars  a  year.  Mr. 
Graham  is  paid  by  the  case.  We  have  very  little  business  in 
Long  Island  these  days,  so  his  compensation  would  not  exceed  a 
few  thousand  dollars.  Mr.  Quigg  is  paid  quarterly  $5,000  — • 
$20,000  a  year. 

Q.  ISTothing  else  ?    A.  No. 

Q.  So  that  it  would  amount  to  possibly  an  additional  —  say 
$50,000  —  to  tbe  aggregate  cost,  is  that  not  correct  ?  A.  In  round 
numbers  that  is  correct ;  not  exceeding  that. 

Mr.  H.  M.  Fisher,  being  recalled,  testified  as  follows : 

Mr.  Colby  examining: 

Q.  Mr.  Fisher,  I  asked  you  yesterday  if  you  would  be  kind 
enough  to  prepare  a  tabulation  showing  the  total  payment  by  the 
Interborough  Rapid  Transit  Company  to  what  we  have  come  to 
describe  as  outside  counsel. 

Chairman  Thompson. —  These  men  don't  report  to  you,  Mr. 
Quackenbush,  as  I  understand  it. 

Mr.  Quackenbush. —  No,  they  do  not 
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Cliainnan  Thompson. —  Are  they  employed  for  their  whole 
time? 

Mr.  Quackenbush. —  No,  for  special  services. 

By  Mr.  Colby: 

Q.  Will  the  stenographer  please  repeat  my  question.  Question 
repeated  as  follows:  Mr.  Fisher,  I  asked  you  yesterday  if  you 
would  be  kind  enough  to  prepare  a  tabulation  showing  the  total 
payment  by  the  Interborough  Rapid  Transit  Company  to  what 
we  have  come  to  describe  as  outside  counsel?  In  connection 
with  contract  number  3,  that  is  to  say  contracts  having,  to  do  with 
the  construction  of  the  new  subway.  Have  you  prepared  such  a 
statement?    A.  Yes. 

Q.  Is  the  statement  you  hand  me  the  statement  you  have  pre- 
pared?   A.  Yes. 

Q.  Mr.  Chairman,  I  will,  with  your  leave,  offer  this  in  evi- 
dence and  ask  that  it  be  put  on  the  record.  The  details  of  this 
statement  have  been  fully  covered  in  the  testimony  already  given. 

Chairman  Thompson. —  We  will  accept  the  statement.  State- 
ment received  and  marked  Exhibit  No.  1. 

INTERBOROUGH  RAPID   TRANSIT   COMPANY 
Memorandum  of  Payments  to  Outside  Counsel  in  connection  with 
Contract   No.    3    and   the   Allied   Certificates   and   the   First 
and  Refunding  Mortgage. 

Hays,  Hershfield  &  Wolf — 

Admiral  Realty  Company  matter: 

Services $35,000  00 

Disbursements 2,809  90 

— ^ $37,809  90 

Guggenheimer,  Untermyer  &  Marshall  — 
Admiral  Realty  Company  matter: 

Services $25,000  00 

Disbursements 318  72 

25,318  72 

Mirabeau  L.  Towns  —  professional  services.  . .  .  5,000  00 

Edward  M.  Grout  —  professional  services.  .  .  .  17,500  00 
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Francis  Lynde  Stetson  — 

Professional  services  in  cormeo- 
tion  with  negotiations  con- 
cerning new  contracts  and 
in  connection  with  prepara- 
tion of  mortgage: 

Services $50,000  00 

Disbursements 79  75 

$50,079  75 

John  F.  Dillon  — 

Professional  services  rendered  the  Manhattan 
Railway  Company  in  the  matter  of  third 
tracking  the  Elevated  Lines  and  the  exten- 
sions thereof 5,000  00 

Julien  T.  Davies  — 

Professional  services  rendered  the  Manhattan 
Railway  Company  in  the  matter  of  third 
tracking  the  Elevated  Lines  and  the  exten- 
sions thereof 10,000  00 

Morgan  J.  O'Brien  — 

Services  in  the  Hopper  injunction 2,500  GO 

Nicoll,  Anable,  Lindsay  &  Fuller  — 

Proportion  of  services  for  the 
two  years  ended  April  1, 
1912 $10,000  00 

Proportion  of  serv- 
ices for  the 
period  from 
April  1,  1912  to 
June  1,  1913 . .  .  $20,000  00 

Proportion  of  dis- 
bursements ....  269  61 

20,269  61 


30,269  61 


Total $183,477  98 
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Auditor's  Office, 

New  Yoek,  February  9,  1916. 

'Mr.  Colby. —  It  shows  payment  to  nine  separate  individuals 
or  firms  of  lawyers  and  shows  an  aggregate  payment  in  this  one 
specific  connection  of  $183,477.98. 

A.  I  might  say,  Mr.  Colby,  with  your  permission  that  these 
payments  to  various  counsels  are  not  all  of  them  under  the  con- 
trol of  the  company.  These  payments  made  to  counsel  are  not  all 
under  the  control  of  the  Interborough  Rapid  Transit  Co^mpany. 
For  example,  the  payment  to  Francis  L.  Stetson  for  professional 
services  in  connection  with  the  mortgage  amounting  to  $50,079.75 
should  be  deducted  as  should  also  the  payment  to  Mr.  J.  P.  Davies 
for  services  in  connection  with  the  Manhattan  third  track  and 
elevated  extensions,  amounting  to  $10,000,  as  well  as  the  payment 
to  Hays,  Hershfield  &  "Wolf,  Guggenheimer,  Untermyer  &  Mar- 
shall and  Morgan  J.  O'Brien,  amounting  to  $37,809.90, 
$25,318.72  and  $2,500,  respectively,  which  were  special  services 
for  the  purpose  of  ascertaining  the  validity  of  the  subway 
contract. 

Q.  We  will  exclude  reference  for  the  moment  to  Mr.  Stetson's 
bill.  Were  any  of  these  other  payments  charged  to  some  account 
having  to  do  with  subway  construction  or  with  contract  number 
3?    A.  Yes. 

Q.  Then  why  should  they  be  deducted  from  this  statement? 
A.  Because  I  understand  the  point  you  are  trying  to  get  at  is  the 
amount  of  counsel  fees  employed,  counsel  employed  to  aid  Mr. 
Rogers  in  the  preparation  of  the  contract  and  mortgage  and  in 
negotiation  of  the  contract.  None  of  these  parties  were  employed 
in  any  such  capacity. 

Q.  None  of  them  were  employed  in  the  negotiation  of  the 
contract?    A.  No. 

Q.  I  would  like  Mr.  Stenson's  voucher  on  that  point  because 
you  are  clearly  in  error  there,  Mr.  Fisher  ?  A.  No,  sir ;  they  were 
employed  to  examine  the  mortgage  for  the  Guarantee  Trust 
Company. 

Chairman  Thompson. —  This  mortgage  had  been  made  by  your 
lawyers  and  then  been  passed  on  by  Mr.  Stetson  ? 
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Mr.  Fisher. —  Passed  on  by  Mr.  Stetson  for  J.  P.  Morgan  & 
Company. 

Chairman  Thompson. —  Do  you  think  he  could  have  added  or 
deducted  from  any  advice  that  your  attorneys  might  have  given 
on  that  subject? 

Mr.  Fisher. —  The  trustees  require  that  the  mortgage  be  passed 
upon  by  their  own  lawyers.  It  was  in  that  way  that  the  services 
of  Mr.  Stetson  were  rendered. 

Mr.  Colby  (continuing) : 

Q.  Mr.  Stetson's  bill,  I  believe,  also  included  conferences  in 
connection  with  the  contract.  To  what  extent  I  could  not  say. 
I  don't  like  to  make  any  references  to  the  statements  contained 
in  that  bill  without  having  it  before  me.  I  have  a  very  definite 
recollection,  however,  that  it  included  services  in  connection  with 
the  negotiations  of  the  subway  contract,  including  a  special  men- 
tion of  reference  before  the  Board  of  Estimate.  Am  I  not  correct, 
Mr.  Quackenbush  ? 

Mr.  Quackenbush. —  Yes. 

(Answer  by  witness). —  A.  As  services  for  the  Interborough 
Rapid  Transit  Company  employed  in  examining  the  indenture 
for  J.  P.  Morgan  &  Company. 

Q.  He  does  not  say  that.  A.  At  any  rate,  deducting  these 
amounts  would  reduce  this  bill  very  materially. 

Q.  Of  course  deducting  half  of  these  amounts  would  reduce  the 
bill  by  half,  and  deducting  three-fourths  would  still  further  reduce 
it.  The  question  is  should  these  deductions  be  made.  In  the  pay- 
ments to  the  attorneys  who  represented  ostensibly  the  Admiral 
Realty  Company,  were  not  their  services  in  procuring  an  opinion 
of  the  Court  as  to  the  validity  of  the  contracts  of  as  much  value 
to  the  company  as  were,  well  say,  Mr.  Rogers'  bonus,  as  to  some 
features  of  the  contract  ?  A.  Yes,  but  they  were  not  employed  in 
negotiating  the  contract. 

Q.  Let  me  see  the  minutes  in  reference  to  Mr.  Rogers'  bonuses. 
Can  you  refer  to  that,  do  you  think?  (Minute  book  is  handed 
to  counsel,  who  reads  as  follows) :     The  statement  in  the  Com- 
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party's  minutes  of  the  Board  meeting  held  on  September  17  in 
relation  to  the  granting  of  the  Rogers  bonus  was  apparently  made 
by  the  President  himself.  The  minutes  say  this  —  "  The  presi- 
dent stated  that  the  legal  matters  in  and  about  the  contract  for  the 
construction  and  equipment  of  the  new  subway  and  elevated  lines 
prior  to  March  19th  had  been  conducted  by  Mr.  Rogers,  that  the 
work  was  long  continued  and  exacting  and  had  been  furnished  in 
conjunction  with  his  other  duties  in  a  very  satisfactory  manner 
and  without  the  employment  of  associate  counsel."  So  that  the 
statement  on  which  the  resolution  was  passed  boiled  down  is  this : 
The  President  stated  that  the  legal  matters  in  and  about  the  con- 
tract had  been  performed  in  a  satisfactory  manner  without  the 
employment  of  outside  counsel.  So  I  think  you  will  agree  with 
me,  to  use  a  mild  word,  it  is  an  inaccurate  statement  of  the  facts  ? 
A.  I  think  he  meant  to  convey  the  matters  relating  to  the  negotia- 
tions, the  making  of  the  contract. 

Q.  He  does  not  say  that.  A.  That  would  be  my  interpretation 
of  that  resolution. 

Chairman  Thompson. — What  date  is  that  ? 
Mr.  Colby.—  September  lY,  1913. 

Q.  Well,  interpretations  differ.  The  statement  is  all  legal 
matters  in  and  about  the  contract.  I  am  willing  that  your  inter- 
pretation of  that  as  meaning  only  matters  affected  or  concerned  in 
the  negotiations  looking  to  the  making  of  the  contract  should  stand 
as  the  statement  of  your  thought  in  the  matter.  In  other  words, 
only  matters  controlled  by  the  Interborough  Rapid  Transit 
Company. 

Q.  You  said  that  the  employment  of  Hays,  Hershfield  &  Wolf 
and  the  employment  of  Guggenheimer,  Untermyer  &  Marshall 
was  a  matter  out  of  the  control  of  the  company?     A.  Yes. 

Q.  How  did  that  come  ^.bout?  A.  I  don't  understand  that 
they  were  employed  by  the  company,  although  they  were  paid  by 
the  company. 

Q.  Now,  Mr.  Fisher,  you  have  handed  me  a  statement  in  com- 
pliance with  the  Chairman's  request  of  the  payment  made  to  out- 
side counsel  by  the  Interborough  Rapid  Transit  Company  for  a 
period  of  nine  years  ending  December  1,  1915.     This  is  not  a 


378  Investigation  of  Public  Seevice  Commissions 

complete  statement  of  all  outside  counsel  employed  by  the  transit 
lines,  but  only  by  the  Interborough  Eapid  Transit  Company ;  is 
that  right  ?  A.  No,  sir ;  that  is  a  statement,  as  I  understand  it, 
paid  all  counsel,  and  it  is  apportioned  among  the  various 
companies. 

Q.  I  think  possibly  you  are  in  error  there.  It  does  not  include 
anything  about  the  payments  to  counsel  for  the  Consolidated  Com- 
pany or  the  Interborough-Metropolitan  Company.  A.  I  think 
the  statement  is  complete. 

Q.  Possibly  I  may  not  have  made  my  point  clear.  That  state- 
ment as  I  interpret  it  includes  only  counsel  employed  by  the 
Interborough  Rapid  Transit  Company  irrespective  of  the  pay- 
ments made  to  them  ?    A.  Yes. 

Q.  There  was  other  counsel  employed  by  these  other  companies 
direct?    A.  Yes. 

Q.  And  it  is  a  statement  of  these  expenditures  that  is  in  course 
of  preparation  ?    A.  That  is  correct,  sir. 

Q.  Before  leaving  the  question  of  the  propriety  of  including 
the  payments  set  forth  on  the  statement  you  have  submitted  this 
morning,  the  payments  to  outside  counsel  on  the  new  subway 
contracts,  before  leaving  the  question  of  the  propriety  of  excluding 
the  Stetson  pajrment,  the  voucher  of  that  payment  was  handed 
to  me,  and  I  call  your  attention,  Mr.  Fisher,  to  the  fact  that  the 
statement  of  services  there  is  under  two  heads,  first,  and  I  am 
reading,  '"  in  connection  with  negotiations  with  Public  Service 
Commission  and  Board  of  Estimate  Committee,  concerning  new 
contracts  for  subway  and  extensions  of  elevated  railroad?"  A. 
Yes. 

Q.  So  that  the  interpretation  I  gave  it  on  that  point  is  correct, 
is  it  not  ?  A.  Yes,  sir.  A  portion  of  that  bill  would  be  chargeable 
to  that. 

Q.  But  not  all  ?  A.  ISTot  all.  The  point  I  was  trying  to  make 
was  that  if  outside  counsel  had  been  employed  to  negotiate  this 
contract  and  they  had  charged  the  company  at  the  rate  at  which 
outside  counsel  usually  charged  that  the  bill  would  have  been 
about  a  million  dollars. 

Chairman  Thompson. —  That  is  quite  interesting.  Then  that 
charge  of  a  million  dollars  was  commuted  in  the  payment  of  a 
fifty  thousand  dollar  bonus  to  Mr.  Rogers  ? 
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Mr.  Fisher. —  Quite  likely. 

Chairman  Thompson. —  Then  you  figure  that  by  giving  a  bonus 
of  $50,000  to  Mr.  Rogers  the  company  may  have  saved  eight  or 
nine  hundred  thousand  dollars  ? 

Mr,  Fisher. —  They  made  quite  a  considerable  saving. 

Chairman  Thompson. —  I  was  looking  at  it  from  the  othei  way, 
that  the  way  other  outside  counsel  charged  here  it  would  be  just 
the  same  as  though  the  company  had  given  Mr.  Rogers  a  million 
dollars  ?  A.  That  is  one  way  to  put  it,  if  you  arrive  at  the  same 
result. 

Q.  In  other  words,  you  are  not  impressed  after  looking  at  the 
bills  you  see,  not  impressed  that  the  value  of  the  services  were  as 
valuable  as  the  amount  of  that  bill?  A.  I  wouldn't  like  to  say 
that.  I  mean  to  say  that  the  outside  services  employed  in  negotia- 
ting this  contract  were  iiot  excessive. 

'Chairman  Thompson. —  This  is  a  mighty  good  town  for  a 
lawyer  to  live  in. 

By  Mr.  Colby: 

Q.  This  voluminous  statement  of  outside  counsel  employed  by 
the  Interborough  Rapid  Transit  Company  contains  the  names  of 
some  sixty-six  individuals  and  firms  whom  the  company  has  nioro 
or  less  continually  or  regularly  employed  during  the  period  cov- 
ered by  the  statement.  I  am  postponing  the  footing  of  the  amount 
until  the  data  on  this  subject  is  completed  on  the  statement  which 
you  promised  me  at  2  o'clock.  I  am  able,  however,  at  the  moment, 
to  direct  your  attention  to  a  sample  of  the  points  on  which  tlie 
Committee  would  like  a  little  more  light.  What  has  the  firm  of 
Breed,  Abbott  &  Morgan  done  for  the  company?  A.  T  under- 
stand we  are  represented  at  Albany  by  Mr.  Morgan. 

Q.   Of  that  firm  ?     A.  Yes. 

Q.  There  seems  to  be  a  record  here  of  annual  payments  to  ]\I.r. 
NCorgan's  firm  for  a  period  of  at  least  four  or  five  years  back.    A 

Yes. 

Q.    And,    also,    some   additional   disbursements,   not   of  large 

amount?    A,  Yes. 
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Q.  The  aggregate  of  the  retainer  and  of  the  disbursements  not 
exceeding,  except  in  one  instance,  $11,000. 

Chairman  Thompson.—  I  can  give  you  some  information  on 
that  point.  Whenever  there  is  a  bill  before  the  Committee  on 
Public  Service  in  the  Senate,  of  which  I  happen  to  be  Chairman, 
Mr.  Morgan  generally,  if  he  favored  the  passage  of  the  biU.  or 
objected  to  it,  would  ask  for  a  hearing  on  the  bill.  I  presume  last 
year  he  asked  for  ten,  perhaps  fifteen  hearings,  on  different  bills. 
Mr.  Dawson  was  also  there  in  reference  to  a  bill  on  Eleventh  ave- 
nue. Mr.  Morgan  appears  regularly  before  the  various 
committees. 

Mr.  Quackenbush. —  And  his  bills  are  regularly  certified  and 
placed  on  file  at  Albany.  He  is  the  supervisor  of  current  legisla- 
tion at  Albany  in  the  employ  of  the  Interborough  Kapid  Transit 
Company. 

Chairman  Thompson. —  Yes,  acting  in  their  interest. 

Mr.  Quackenbush. —  It  don't  think  that  is  hardly  a  fair  state- 
ment, Mr.  Chairman. 

Chairman  Thompson. —  Mr.  Morgan  appears  in  the  open  and 
has  hearings  before  the  Committee,  which  everybody  is  entitled 
to  do. 

Mr.  Quackenbush. —  May  I  add  something?  I  think  in  fair- 
ness to  Mr.  Morgan  I  should  say  this:  That  some  years  ago  a 
statute  was  passed  requiring  that  all  appearances  in  respect  to  leg- 
islation be  made  by  filing  a  notice  of  appearance  with  the  Secre- 
tary of  State  to  be  followed  within  thirty  days  after  the  close  of 
the  session  with  the  filing  of  a  statement  of- — 

Chairman  Thompson  (interrupting). —  I  think  we  understand 
all  about  that,  Mr.  Quackenbush.    He  is  a  lobbyist,  as  we  caU  it. 

Mr.  Quackenbush. —  I  don't  just  like  that  characterization. 
The  theory  was  that  there  would  be  created  a  parliamentary  bar,  as 
there  is  in  London,  and  Mr.  Morgan  during  all  these  years  has  reg- 
istered, and  I  regret  the  use  of  the  term  lobbyist. 

Chairman  Thompson. —  Yet  unfortunately  they  do  that. 


Repoet  of  Joint  Legislative  Committee  381 

Mr.  Quackenbush. —  The  theory  was  that  attorneys  before  the 
Legislature  of  this  State  would  be  raised  in  dignity  so  that  any 
lawyer  might  go  there  and  appear  as  he  appears  in  court,  and  any 
appearance  that  has  been  made  in  respect  to  legislation  by  Mr. 
Morgan  has  been  made  in  that  way. 

Chairman  Thompson. —  I  draw  my  distinction,  as  long  as  we 
are  indulging  in  the  question  of  politics.  Where  a  man  appears 
before  a  legislative  committee  on  any  pending  legislation  and 
advances  his  side  of  the  bill  I  think  that  is  proper.  Where  a  man 
appears  clandestinely  before  a  committee  or  a  member  of  it  or  a 
member  of  the  Legislature  or  either,  then  I  think  that  is  improper. 

Mr.  Quackenbush. —  I  agree  with  you  thoroughly,  Mr. 
Chairman. 

By  Mr.  Colby: 

Q.  I  see,  Mr.  Fisher,  that  there  is  a  record  of  payments  to 
Messrs.  Breed,  Abbott  and  Morgan  as  follows:  Period  of  the 
Constitutional  Convention,  $2,750.  Do  you  know  what  that  pay- 
ment represents  ?    A.  I  do  not. 

Q.  It  is  manifest,  however,  that  the  company  hired  these  attor- 
neys to  do  some  work  in  connection  with  the  supervision  or  watch- 
ing or  reporting  upon  the  proceedings  of  the  Constitutional  Con- 
vention ?    A.  That  I  could  not  say. 

Q.  Did  the  company  have  any  salaried  attorney  who  was  a 
member  of  that  convention  ?     A.  ISTo,  sir. 

Q.  Wasn't  Mr.  Lemuel  E.  Quigg  a  member  of  that  convention  ? 
A.  I  don't  think  so. 

Mr.  Quackenbush. — '  Of  course,  Mr.  Colby,  I  would  like  to  have 
it  understood  in  reference  to  that  answer  — 

Mr.  Colby. —  Of  course  I  understand  the  witness  is  simply 
uninformed. 

Mr.  Quackenbush. —  There  is  no  doubt  that  Mr.  Quigg  was  a 
member  of  the  Constitutional  Convention  and  the  question  was 
whether  he  was  a  salaried  employee. 

By  Mr.  Colby: 

Q.  What  is  the  sum  paid  to  Mr.  Quigg  annually,  according  to 
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your  memorandum,  by  the  Interborougli  Kapid  Transit  Company  ? 
A.  $20,000. 

Q.  Did  he  in  any  year  receive  more  ?  1  call  your  attention  to 
1910,  A.  Yes,  sir,  in  1910  he  received  $30,000,  but  in  1908  and 
1909  I  think  he  received  ten  thousand  dollars  and  eight  thousand 
dollars,  respectively,  and  I  understand  a  portion  of  that  year  were 
added  to  1910,  bringing  that  amount  up  to  $30,000. 

Q.  That  is  in  addition  to  his  disbursements,  which  I  observe  are 
trifling  amounts  ?     A.  Yes. 

Q.  What  is  Mr.  Quigg-'s  department,  or  what  is  his  specific 
duty?     A.  Trial  lawyer. 

Q.  That  exclusively'^     A.  General  jnatters  besides. 

Q.  You  cannot  make  your  answer  more  explicit  than  your  last 
statement,  can  you,  on  that  point?     A.  No,  sir,  I  couldn't. 

Q.  In  what  office  of  the  company  or  under  the  direction  of  what 
official  of  the  company  are  his  services  rendered  in  the  main  ? 
A.  To  the  general  attorney. 

Q.  Does  he  confer  with  the  President?  A.  ISTot  to  my 
knowledge. 

Q.  Mr.  Dawson  has  had  the  amounts  set  forth  on  this  state- 
ment paid  to  outside  attorneys  for  the  period  mentioned  footed 
up  in  the  aggregate  $805,250.07,  and  for  the  period  covered  by 
the  statement  averaged  annually  $89,372,23.  I  assume  I  may 
correctly  state  that  tabulation,  the  result  of  that  tabulation,  in  the 
record,  and  in  connection  with  the  complete  data  which  I  am 
advised  we  will  later  have,  and  that  will  make  a  complete  footing 
of  the  matter.  A.  I  think  it  would  be  fair  to  state  in  connection 
with  that  amount  that  it  is  mostly  for  a  trial  lawyer's  accident 
cases.  I  may  be  wrong.  A  large  portion  of  it  is  for  accident 
cases.  I  would  like  to  add  to  my  last  statement  that  in  addition 
to  accident  cases  this  covers  land  damage  cases  and  patent  cascb 
for  the  company. 

Q.  Where  are  the  patent  cases  referred  to,  Mr.  Fisher  ?  (Wit- 
ness examines  statement  and  indicates  to  council  the  data 
required. ) 

Q.  Were  the  payments  to  Mr.  F.  E.  Darby  in  connection  with 
the  Hedley  and  Doyle  patents  ?     A.  That  is  not  my  understanding. 

Q.  Do  you  know  what  these  considerable  payments  to  Mr.  Darby 
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on  patent  cases  were  for  ?  A.  Only  in  a  general  way.  I  think  it 
was  in  connection  with  patents  on  machinery  and  other  things 
that  we  purchased  in  connection  with  the  operation  of  our  lines. 

Q.  T  see  another  item  of  expenditure  for  services  in  legislative 
matters  of  1915,  payment  to  Messrs.  Hun  &  Parker.  Had  they 
anything  to  do  with  the  Constitutional  Convention  or  any  ques- 
tions presented  there  ?     A.  That  I  do  not  know. 

Q.  I  call  your  attention  to  the  memorandum  handed  me  which 
seems  to  refer  that  pajTiient  to  Hun  &  Parker  specifically  to  the 
Constitutional  Convention.     That  is  correct?    A.  Yes. 

Q.  Mr.  Fisher,  I  dare  say  that  this  is  an  oversight  on  your  part, 
but  I  call  your  attention  to  the  fact  that  on  the  memorandum  of 
services  of  Hun  &  Parker,  on  the  original,  it  is  described  "Account 
legislative  matters  in  1915,"  while  the  other  statement  makes  dif- 
ferent mention  of  the  kind  of  service  rendered.  I  do  not  wish  to 
impugn  your  testimony  at  all,  Mr.  Fisher,  but  I  would  like  to 
have  the  discrepancy  explained.  A.  That  is  quite  correct.  That 
was  a  duplicate  statement  made  from  the  original,  and  there  may 
be  some  slight  corrections  to  be  made. 

Q.  Do  you  wish  to  make  any  other  corrections  ?  Any  that  you 
wish  to  make,  Mr.  Fisher,  you  are  at  libery  to  do  so.  I  do  not 
wish  to  impugn  your  testimony  at  all.  A.  I  think  that  there  are 
a  few  minor  corrections  to  be  made,  and  I  think  you  had  better 
use  the  original  instead  of  the  duplicate  statement. 

Q.  Did  the  company  pay  Mr.  Lemuel  E.  Quigg  his  monthly 
installments  on  account  of  his  annual  retainer  during  his  attend- 
ance at  the  Constitutional  Convention  ?  A.  That  I  could  not  say. 
I  have  no  other  information  beyond  what  is  down  on  this 
statement 

Q.  There  is  no  information  on  your  books  of  any  fact  which 
leads  you  to  believe,  to  suppose,  that  they  did  not  pay  him? 
A.  None  whatever. 

Q.  Are  there  any  other  payments  other  than  I  have  mentioned 
which  are  references  to  service  in  connection  with  the  Constitu- 
tional Convention  of  1915  ?    A.  That  I  cannot  say. 

Mr.  Oolby. —  Mr.  Fisher,  the  Chairman  requests  that  you  step 
aside  for  just  a  moment  as  I  understand  that  Mr.  iSabin,  the  presi- 
dent of  the  Guaranty  Trust  Company  is  here.    Is  Mr.  Sabin,  Mr. 
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Charles  H.  Sabin  in  the  room.  (No  answer.)  Is  any  representa- 
tive of  the  Guaranty  Trust  Company  in  the  room  ?  (At  this  point 
Mr.  Charles  li.  Sabin  appeared  before  the  Committee. ) 

Sabin,  Charles  H.,  being  duly  sworn,  testified  as  follows : 

By  Chairman  Thompson : 

Q.  Mr.  Sabin,  a  subpoena  has  been  served  upon  you  and 
Guaranty  Trust  Company  of  which  I  am  advised  you  are  presi- 
dent and  also  upon  the  Guaranty  Trust  Company  as  executor  of 
the  will  of  Andrew  Freedman,  late  deceased,  requiring  the  pro- 
duction of  certain  books,  papers,  documents,  and  letters  in  the 
possession  of  the  Guaranty  Trust  Company.  Are  you  familiar 
with  that  subject?    A.  I  just  received  one. 

Q.  Mr.  Morse  reports  that  the  Guaranty  Trust  Company  have 
refused  him  access  to  a  portion  of  these  papers.  I  want  to  know 
whether  that  is  correct.  A.  My  understanding  is  that  Mr.  Morse 
has  been  given  access  to  such  papers  as  we  have  seen,  and  in  any 
way,  relevant  to  this  case. 

Q.  Now,  Mr.  Sabin,  that  matter,  that  question  has  been  thrashed 
out  by  very  eminent  people  and  the  other  day  by  Mr.  Colby  and 
Mr.  Quackenbush.  This  is  an  investigating  Committee  of  the 
Legislature  and  we  have  got  to  be  given  access  rather  than  delegate 
to  anybody  the  decision  of  what  is  and  what  is  not  of  interest  to 
the  investigation  of  this  Committee,  that  is,  what  is  or  what  is  not 
proper  to  be  investigated  or  inspected.  In  other  words  we  can  be 
given  an  ordinary  right  of  investigation  into  these  documents. 
A.  You  mean  his  private  papers  ? 

Q.  We  mean  investigation  to  ascertain  whether  there  is  among 
these  private  papers  anything  that  bears  upon  the  subject  of  our 
inquiry  and  the  decision  is  not  for  anybody  but  this  Committee 
and  the  Legislature  of  the  State  to  what  is  and  what  is  not  the 
subject  of  our  inquiry. 

Thomas  Garrett,  Jr. —  Mr.  Chairman  I  appear  here  for  Mr. 
Sabin  and  I  wish  to  state  that  a  subpoena  duces  tecum  was  served 
upon  Mr.  Sutton,  a  trust  officer  of  the  Guaranty  Trust  Company. 
Pursuant  to  that  subpoena  Mr.  Sutton  by  arrangement  with  Mr. 
Sabin  allowed  Mr.  Morse,  the  accountant  for  this  Committee,  I 
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believe,  to  examine  all  Mr.  Freedman's  books  of  accounts,  all  his 
vouchers,  return  vouchers  from  the  bank  and  all  his  office  books. 
The  subpoena  called  for  all  papers  in  possession  of  the  executor 
which  were  relevant  to  the  conduct  or  the  proceedings  of  Mr. 
Freedman  as  a  director  of  the  Public  Service  Corporation. 

Mr.  Colby. —  I  think  you  are  slightly  in  error  in  that  Mr. 
Garrett. 

]\Ir.  Garrett. —  Pardon  me,  I  saw  the  subpoena  this  morning. 
It  said  Public  Service  Corporation  since  1906.  Now  after  that 
was  over  I  was  told  this  morning  Mr.  Morse  desired  to  go  through 
all  the  papers  in  possession  of  the  Guaranty  Trust  Company  at  a 
storage  warehouse  and  after  consulting  with  the  attorneys  for  the 
other  executor,  one  of  the  other  executors,  Mr.  TJntermyer,  we  came 
to  the  conclusion  that  a  miscellaneous  investigation  into  the  private 
affairs  of  Mr.  Freedman  was  not  justified  under  that  subpoena 
and  we  were  not  in  position  to  grant  it.  We  are  prepared  to  give 
any  information  regarding  the  contents  of  these  papers  and  will 
produce  any  papers  wanted  upon  your  subpoena  in  connection  with 
the  affairs  of  Mr.  Freedman  or  in  connection  with  this  particular 
matter  or  whatever  is  relevant. 

Chairman  Thompson. —  This  Committee  is  not  going  to  dele- 
gate its  power  of  investigation  to  the  Guaranty  Trust  Company. 

Mr.  Garrett. —  I  don't  ask  that,  Mr.  Chairman,  and  we  will  aid 
your  Committee  in  whatever  way  we  can. 

By  Mr.  Colby: 

Q.  Have  you  the  subpoena  with  you,  Mr.  Garrett  ?  A.  I  have 
not.  The  subpoena  I  believe  was  handed  to  Mr.  Sutton  and  Mr. 
Sutton  believes  he  haiided  it  over  to  Guggenheimer,  Untermyer  & 
Marshall. 

Q.  I  am  anxious  to  see  that.  I  am  inquisitive  as  to  the  con- 
tents of  that  subpoena.  My  own  recollection,  Mr.  Chairman,  as  to 
the  language  of  the  subpoena  is  that  it  called  for  the  production 
of  all  records  and  all  papers  in  any  way  appertaining  to  Mr. 
Freedman's  relations  of  any  time  whatsoever  with  any  Public 
Service  Corporation  for  the  period  mentioned  in  the  subpoena. 

13 
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Chairman  Thompson.— -I  might  say  that  we  are  not  going  to 
take  up  and  expose  in  any  way,  nor  do  we  want  to  go  through  any 
papers  that  don't  refer  to  this  investigation  and  have  an  important 
bearing  on  it.  We  are  not  going  to  expose  private  matters.  We 
have  never  done  it. 

Mr.  Garrett. —  We  are  willing  to  obey  the  subpoena  of  this 
Committee  and  never  shall  try  to  avoid  it. 

By  Mr.  Colby: 

Q.  Is  it  your  contention  Mr.  Garrett,  that  the  subpoena  is  not 
broad  enough  ?  A.  My  contention  is  that  subpoena  does  not 
justify  the  accountant  in  your  employ  going  through  these  private 
papers. 

Q.  Do  you  mean  to  say  that  the  subpoena  is  not  specifically  or 
suitably  drawn  't  A.  I  am  not  instructing  the  Committee  on  this 
point. 

Chairman  Thompson. —  I  will  just  state  that  point  over  again. 
You  mean  to  say  that  we  have  no  right  to  send  a  private  ac- 
countant to  your  papers  to  go  through  them,  we  don't  claim  that. 
We  have  a  right  to  require  you  to  bring  these  papers  before  this 
Committee  and  lay  them  on  the  desk.  As  a  matter  of  convenience 
in  subpoenaing  papers  from  various  people  to  be  delivered  to  this 
Committee  and  with  the  idea  in  mind  that  many  of  those  papei-s 
might  be  private  and  might  not  refer  to  the  subjects  of  our  in- 
vestigation or  to  be  of  any  value  to  it,  wc  have  sent  our  private 
accountant  to  the  office  or  ofiices  of  the  people  under  subpoena 
merely  as  a  matter  of  accommodation. 

Mr.  Garrett. —  I  am  not  here  to  avoid  anything.  We  are  per- 
fectly willing  to  do  anything  that  is  right.  We  have  have  no 
interest  in  trying  to  avoid  the  production  of  papers. 

'Chairman  Thompson. —  If  you  would  ratlier  bring  the  things 
up  here,  bring  them  here.  I  am  sure  that  Mr.  Morse  would  not 
make  any  indiscriminate  investigation  of  your  books. 

By  Mr.  Colby : 

Q.  In  oth(>r  words,  Mr.  Garrett,  you  want  to  give  us  whatever 
you  personally  consider  relevant  to  our  inquiry  ?  A.  I  will  give 
every  book  of  account  which  was  in  our  possession. 
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Q.  Those  boxes  are  also  iii  your  legal  possession  because  you 
are  the  executor.  A.  There  are  no  boxes  there.  There  is  some 
private  correspondence  there  which  we  consider  the  private  affairs 
of  Mr.  Freedman. 

Q.  Why  I  understand  there  are  four  boxes  over  there,  isn't  that 
so  ?  A.  It  is  my  understanding  that  there  are  four  boxes  of 
papers,  cancelled  papers  at  the  Manhattan  Storage.  We  don't 
know  what  is  in  them,  and  we  do  not  feel  that  we  have  the  right 
to  subject  them  to  the  insp<3ction  of  anybodj',  the  private  affairs 
of  Mr.  Freedman,  unless  we  are  joined  in  making  such  con- 
sent by  other  co-executors.  Here  is  another  point,  Mr.  Samuel 
Untermyer  is  in  Florida  and  we  have  had  no  communication  with 
him  whatsoever. 

Q.  I  cannot  imagine  a  better  man  for  you  to  consult  as  to  the 
proper  standing  and  rights  and  powers  of  this  Committee  than 
Mr.  Untermyer. 

Q.  Mr.  Sabin  has  so  far  as  I  know,  and  I  believe  endeavored 
to  cooperate  with  this  'Committee.  I  think  it  is  rather  unfortu- 
nate and  is  also  to  be  regretted  that  this  question  should  be  put 
in  the  position  of  resisting  the  .Committee  because  I  am  certain 
on  a  very  little  dispassionate  discussion  that  Mr.  Sabin  will 
recognize  that  this  Committee  will  judge  as  to  the  relevancy  of 
the  matters  of  inquiry  and  irksome  or  distasteful  as  it  is  to  in- 
spect papers  which  you  suspect  of  being  private  in  character,  you 
must  remember  that  this  inspection  is  by  the  Legislature.  It  has 
to  pursue  a  very  important  inquiry  and  it  should  be  the  judge 
of  the  relevancy  or  character  of  the  material  which  it  seeks.  Cer- 
tainly it  would  defeat  the  entire  purpose  of  this  investigation  if 
every  witness  should  be  permitted  to  pass  upon  the  materiality 
of  the  question  that  was  asked  him  or  the  relevancy  or  the 
propriety  of  the  documentary  evidence  that  he  is  asked  to  pro- 
duce. I  think  you  will  find  that  its  powers  are  very  broad.  As 
I  recall  its  resolution  it  is  broad  enough  to  obtain  these  papers. 
The  methods  of  this  Committee  as  described  is  intended  to  extend 
every  consideration  to  the  Guaranty  Trust  Company  and  as  an 
expression  of  the  'Committee's  confidence  in  the  desire  of  the 
Guaranty  Trust  Company  and  of  its  officers  to  meet  the  Com- 
mittee with  candor,  I  say  to  you  with  perfect  sincerity  that  .you 
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are  inviting  a  little  contest  which  will  cause  the  Trust  Company's 
position  and  that  of  these  co-executors  to  be  most  interesting.  It 
is  a  resistance  that  is  not  based  upon  facts  and  I  might  further 
observe  that  we  have  too  much  that  is  highly  pertinent,  particu- 
larly relevant  to  this  inquiry  to  spend  and  waste  any  time  in 
crowding  discussions  into  the  record  over  a  matter  of  this  kind. 

Mr.  Sabin. —  There  are  two  other  executors  besides  ourselves 
and  it  would  not  take  long  to  communicate  with  Mr.  Untermyer. 

Q.  And  with  the  other  executors  ?  A.  I  think  we  could  do  that 
promptly. 

Q.  Is  Mr.  Oakman  in  town  ?  A.  I  don't  know  where  he  is. 
He  was  a  day  or  two  ago. 

Chairman  Thompson. —  We  are  very  fair  about  these  matters 
but  it  does  seem  that  there  are  an  awful  lot  of  people  on  the 
ocean,  in  Florida  and  in  California  and  we  cannot  afford  to 
waste  any  more  time. 

Mr.  Colby. —  May  I  make  this  suggestion  to  you.  Of  course 
the  law  is  that  each  executor  owes  all  the  duty  that  his  co-executor 
owes  and  that  each  acts  with  full  power  in  any  matter  pertaining 
to  the  estate,  but  Mr.  Sabin  is  a  banker,  a  layman,  and  1  think 
that  these  questions  are  difficult  and  confusing  to  him,  simply 
because  they  are  unfamiliar  and  it  seems  to  me  that  possibly  the 
best  solution  would  be  to  give  Mr.  Sabin  a  couple  of  hours  to 
consult  counsel  and  communicate  with  Mr.  Untermyer  and  Mr. 
Oakman. 

Chairman  Thompson. —  T  think  Mr.  Oakman  should  appear 
also.  To  make  sure  that  he  does  I  direct  that  a  subpoena  be  issued 
for  Mr.  Oakman  this  afternoon. 

By  Mr.  Colby: 

Q.  Mr.  Sabin,  T  hardly  need  to  ask  for  your  assurance  but  with 
it  I  shall  be  entirely  content  that  of  course  there  will  be  no 
attempt  to  deceive  as  to  the  location  of  the  depositories  A.  I 
promise  you  that,  Mr.  Colby. 

Chairman  Thompson. —  We  will  now  suspend  until  2.30  p.  m. 

Whereupon  an  adjournment  was  taken. 
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The  committee  was  called  to  order  at  3 :10  o'clock  p.  m.,  Chair- 
man Thompson  presiding. 

ifr.  Colby. —  Mr.  Chairman,  Mr.  Fisher  advises  me  that  some 
of  the  materials  which  we  hoped  to  have  at  2  o'clock  are  still  in 
course  of  preparation  and  inaj'  not  be  completed  until 
this  evening. 

Chairman  Thompson. —  All  right. 

Mr.  Colby. —  I  will  therefore  turn  aside  from  the  subjects  of 
my  examination  this  morning,  and  take  up  some  other  matters  that 
I  consider  of  importance,  pending'  the  completion  of  the  data 
requested. 

Chairman  Thompson. —  The  iCommittee  has  grown  to  have  great 
confidence  in  matters  which  counsel  considers  important. 

Mr.  Colby. —  Mr.  Quackenbush,  I  would  like  to  have  Mr.  Gay- 
nor  present  about  ten  minutes  of  foui-,  to  ask  a  few  questions,  with 
a  view  to  defining  some  materials  I  want  him  to  furnish,  if  that 
is  agreeable  and  convenient. 

Mr.  Quackenbush. —  All  right,  sir. 

By  Mr.  Colby: 

Q.  Mr.  Fisher,  I  asked  you  to  give  me  a  statement  of  the  num- 
ber of  bonds  of  the  Interborough  Rapid  Transit  Company  issued 
under  their  first  and  refunding  mortgage,  up  to  date,  that  have 
been  sold.    A.  Yes,  sir. 

Q.  Is  this  the  statement  in  compliance  with  that  request,  which 
you  file  ?    A.  Yes,  sir. 

Mr.  Colby. —  The  witness  hands  me  a  statement  entitled  "  Issue 
and  sale  of  Interborough  Rapid  Transit  Company  first  and 
I'efunding  mortgage  five  per  cent,  bonds  to  date." 
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(Document  referred  to  is  received  in  evidence  and  marked 
Exhibit  No.  2,  February  9,  1916,  V.  E.  V.) 

By  Mr.  Colby: 

Q.  The  date  is  February  4,  1916.  What  is  the  total  amount  of 
the  first  and  refunding  mortgage  5  per  cent,  bonds  authorized  by 
the  Public  Service  Commission  to  be  issued  by  your  company  ? 
A.  $160,957,000. 

Q.  $100,957,000.  What  is  the  total  amount  of  bonds  delivered 
by  you  to  the  Guarantor  Trust  Company  and  certified  by  it?  A. 
$154,531,000. 

Q.  Leaving  a  balance  of  authorized  bonds  of  what  amount  ?  A. 
$5,873,000. 

Q.  It  says  $6,000,000.  A.  (referring  to  Exhibit  No.  2)  That 
is  right.     $6,426,000. 

Q.  Are  those  bonds  in  the  possession  of  the  Interborough  Com- 
pany? A.  They  are  subject  to  —  you  mean  the  difference 
between  — 

Q.  The  amount  authorized  and  the  amount  delivered  to  and 
certified  by  the  trustee.     A.  Yes,  sir. 

Q.  You  have,  in  other  words,  $6,426,000  of  those  bonds  still  in 
your  possession  ?    A.  Yes,  sir. 

Q.  Out  of  the  total  issue  of  $160,000,000  ?    A.  Yes,  sir. 

Q.  How  many  of  the  bonds  already  issued  and  certified  have 
been  sold?     A.  $148,658,000. 

Q.  On  your  statement  it  appears  that  those  bonds  are  sold  to 
J.  P.  Morgan  &  Company.    A.  Yes,  sir. 

Q.  There  would  appear,  therefore,  to  be  a  balance  of  bonds 
already  issued  and  certified,  but  still  unsold  ?    A.  Yes,  sir. 

Q.  That  balance  amounts  to  how  much  ?    A.  That  is  $5,873,000. 

Q.  And  where  are  those  certified  bonds?  A.  Those  are  on 
deposit  with  the  Guaranty  Trust  Company,  subject  to  the  order 
of  the  treasurer. 

Q.  And  are  subject  also  to  delivery  to  J.  P.  Morgan  &  Company 
as  the  latter  call  for  them  ?    A.  That  is  correct. 

Q.  The  latter  having  the  right  to  call  for  the  bonds  which  it 
contracts  to  take  in  any  given  year  ?    A.  Yes,  sir. 

Q.   At  nny  time  within  the  year  ?     A.    Yes,  sir. 
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Q.  And  your  impression  is  that  those  bonds  are  still  uncalled 
for  bj  J.  P.  Morgan  &  Company?    A.   Yes,  sir. 

Q.  Can  you  tell  me  what  is  the  amount  of  the  proceeds  of  the 
sale  of  bonds  that  has  passed  to  the  Interborougii  Rapid  Transit 
Company  ?  I  don't  believe  it  appears  there.  A.  I  don't  think 
I  have  that  figure.  It  is  very  —  you  can  figure  it  out  • — ■ 
$148,658,000,  on  the  basis  of  931/.,  and  that  will  give  you  the 
amount. 

Mr.  Dawson. —  1  will  figure  that. 

Chairman  Thompson. —  Is  accrued  interest  in  there  ?  Has  that 
been  taken  into  account? 

Mr.  Fisher. —  ISTo,  sir. 

Chairman  Thompson. —  That  will  make  a  difference  in  the 
figures  ? 

Mr.  Fisher. —  That  will  make  a  difference  in  the  figures.  I 
don't  know  what  the  interest  charges  are. 

Mr.  Dawson.—  $138,995,230. 

(Counsel  hands  paper  with  figures  to  witness.) 

By  Mr.  Colby: 

Q.  The  proceeds  of  the  bond  sale  would  be  93%  per  cent,  of  the 
par  value  of  the  bonds  sold  ?    A.  Yes,  sir. 

Q.  Through  Morgan  &  Company  ?    A.  Yes,  sir. 

Q.  And  that  would  amount,  according  to  the  calculation  in  your 
hands,  to  what  figTire?    A.  $138,995,230. 

Q.  Has  this  amount  either  been  received  by  the  Interborougii 
Rapid  Transit  Company  or  placed  to  its  credit  ?    A.  Yes,  sir. 

Q.  And  of  that  $138,000,000,  I  understood  you  to  testify  at  a 
previous  session  that  something  over  fifty  million  dollars  is  now 
on  deposit  with  J.  P.  Morgan  &  Company  ?    A.  Yes,  sir. 

Q.  So  that,  speaking  roughly,  and  not  taking  the  time  to  make 
an  accurate  calculation,  the  actual  amount  received  by  the  Inter- 
borough  Rapid  Transit  Company  thus  far  —  that  is  to  say,  spent 
by  it —    A.  Yes,  sir. 

Q.  —  is  the  difference  between  $138,000,000  and  this  large 
amount  on  deposit  with  Morgan  &  Company  ?    A.  Yes,  sir. 


392  Ikvestigation  of  Public  Service  Commissions 

Q.  \^Tiicli  would  be  something  in  excess  of  eighty  millions  ?  A. 
Yes,  sir. 

Q.  And  in  that  eighty  millions  are  included  m^iy  charges  except 
for  payments  on  the  actual  work  on  construction  and  equipment, 
are  there  not  ?  A.  There  are  some  included.  I  could  not  say 
how  many. 

Q.  Would  Mr.  Gaynor  be  the  one  ?  A.  He  could  tell.  We  are 
limited  by  the  contract  to  3  per  cent,  to  cover  extraordinary 
charges.  Mr.  Gaynor  could  give  you  that  more  in  detail  than  I 
can. 

Q.  Three  per  cent,  to  cover  extraordinary  charges.  What  are 
they,  speaking  to  the  extent  of  your  knowledge?  A.  I  would  not 
like  to  enumerate  on  them  — 

Q.  So  far  as  you  can,  simply  for  our  guidance.  A.  I  would 
prefer  that  you  get  them  accurately  from  the  accountant. 

Chairman  Thompson. —  Who  got  the  3  per  cent.  ? 

Mr.  Fisher. —  That  is  deductable.  We  can  deduct- — we  are 
allowed  3  per  cent,  for  the  expense  of  issuing  the  mortgage, 
expenses  connected  with  issuing  the  mortgage  and  contract. 

By  Mr.  Colby: 

Q.  Three  per  cent,  on  one  hundred  and  sixty  millions?  A. 
No,  sir ;  upon  eighty  millions.  That  is  subway  contributions,  not 
upon  the  Manhattan  Elevated. 

Q.  Upon  eighty  millions  of  the  one  hundred  and  sixty  millions  ? 
A.  Yes,  sir. 

Q.  You  are  allowed  3  per  cent,  to  cover  the  expense  in  connec- 
tion with  the  issuance  of  the  $160,000,000,  and  of  the  mortgage  — 
and  the  making  of  the  mortgage  to  secure  it?  A.  Yes,  sir.  The 
city  allows  us  to  deduct  that  sum.  That  is  more  than  accounted 
for,  I  might  say,  by  the  discount  on  the  bonds. 

Q.  In  other  words,  your  allowance  of  3  per  cent,  is  practically 
swept  away  by  the  discount  at  which  the  bonds  are  issued?  A. 
Yes,  sir.  Anything  in  excess  of  that  the  Interborough  must  take 
care  of  itself  out  of  its  owm  surplus. 

Q.  Or  issuing  additional  bonds?  A.  No.  Out  of  its  own 
surplus. 
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Q.  So  this  3  per  cent,  for  expenses  did  not  avail  you  anything, 
owing  to  the  discount  at  whicli  the  bonds  were  sold  ?    A.  No,  sir. 

(^.  And  the  expenses  which  the  3  per  cent,  was  designed  to 
cover  had  to  be  met  out  of  the  surplus  of  the  company?  A.  Yes, 
sir. 

Q.  Do  you  know,  in  general,  the  aggregate  of  such  expense? 
A.  I  could  not  tell  you;  no,  sir. 

Q.  But  Mr.  Gaynor  can,  I  see?    A.  He  can;  yes,  sir. 

Q.  JSlow  are  the  directions  given  to  the  Interborough  company 
by  ]\Iorgan  &  Company  for  the  issuance  of  the  excessive  install- 
ments of  these  bonds  given  ?  A.  He  simply  calls  upon  the  presi- 
dent for  a  cei'tain  amount  of  bonds  at  a  certain  date;  within  the 
provisions  of  his  contract,  of  course. 

Q.  How  practically  has  that  worked  out?  Has  it  called  for 
bonds  —  in  what  amounts,  ordinarily  ?  A.  All  the  way  from  five 
up  to  twenty  millions. 

Q.  The  more  bonds  it  calls  for  in  advance  of  your  cash  require- 
ments, the  larger  the  deposit,  the  balance  with  Morgan  &  Company 
becomes?    A.  Yes,  sir. 

Q.  And  the  larger  is  the  differential  of  interest  against  the 
Interborough  company?     A.  Yes,  sir. 

Q.  In  view  of  the  fact  that  your  balances  to-day  amount  to 
between  fifty  and  sixty  millions  with  Morgan  &  Company,  have 
any  representations  been  made  to  Morgan  &  Company  as  to  the 
resultant  hardship  and  loss  to  the  Interborough  company  of  having 
so  many  bonds  outstanding  and  so  large  an  amount  of  cash  on 
deposit  ?  A.  ]SJ"ot  that  I  laiow  of.  I  am  only  speaking  for  myself, 
understand. 

Chairman  Thompson.  It  costs  a  million  and  a  quarter  a  year 
to  carry  fifty  millions,  don't  it? 

Mr.  Fisher. —  About  that. 

Mr.  Colby. — A  little  in  excess  of  that.  The  bonds  —  reckoning 
the  price  at  which  the  lx)nds  were  sold  by  the  Interborough,  and 
remembering  the  bonds  bear  5  per  cent,  on  par,  it  has  been  testi- 
fied that  the  actual  interest  paid  by  the  Interborough  is  five  and 
three-eights,  and  the  interest  on  the  deposit  balances  with  Morgan 
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&  Company  is  2%,  so  it  lacks  but  an  eight  of  a  per  cent,  of 
3  per  cent,  against  the  company. 

Chairman  Thompson. — A  million  and  a  half  a  year,  at  that  rate. 

Mr.  Fisher. —  I  would  like  to  explain  here  in  connection  with 
that  large  balance  with  Morgan  &  Company,  that  the  apportion- 
ment of  the  bonds  to  be  taken  each  year  was  arranged  after  con- 
ferences with  the  Public  Service  Commission,  and  was  based 
upon  the  time  in  which  it  was  expected  to  complete  the  new  sub- 
ways and  elevated  extensions. 

Chairman  Thompson. — ^When  was  that  time? 

Mr.  Fisher. —  Prior  to  the  signing  of  the  contract,  I  think. 
Mr.  Shonts  had  the  contract. 

Chairman  Thompson. — Was  it  an  open  conference? 

Mr.  Fisher. — Yes,  sir. 

Chairman  Thorn  ps'in. —  Before  an  open  meeting  of  the  Public 

Service  Commission? 

Mr.  Fisher. —  There  was  nothing  secret  about  it.  Whether  it 
v/as  before  an  open  meeting  or  not  I  don't  know. 

Chairman  Thompson. — A  public  meeting? 

Mr.  Fisher. —  It  might  have  been  an  informal  meeting,  or 
before  a  public  meeting.  Anyway,  it  had  the  approval  of  the 
Public  Service  Commission.  That  was  based  upon  completing 
the  subway  in  four  years,  beginning  with  1913,  and  I  have  stated 
in  the  contract,  the  lease  was  to  become  effective  January  1,  1917. 
Of  course  there  has  been  considerable  delay  so  far  with  the  tunnels 
under  the  river,  I  understand,  and  that  will  probably  bring  the 
completion  of  the  tunnel  over  to  the  middle  of  summer  in  1918. 
Had  the  original  plan  been  carried  out,  you  can  readily  see  these 
balances  would  not  have  been  so  large,  because  payments  would 
have  been  made  out  much  more  rapidly. 

By  Mr.  Colby : 

Mr.  Fisher,  has  the  Interborough  any  financial  reason  or  motive 
for  postponing  the  date  of  operation  of  the  new  subways?  A. 
Absolutely  none. 
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Q.  What  is  the  ett'eet  ui)Oii  interest,  credits  or  debits,  from  the 
postponement  of  the  actual  operation  ?  A.  The  interest  charges, 
of  course,  are  charged  against  construction,  until  such  time  as  the 
different  sections  are  put  into  operation.  In  other  words,  the 
Interborough  would  not  have  to  pay  interest  on  any  bonds  issued 
to  construct  any  sections  of  the  subway  until  those  sections  were 
actually  placed  in  operation. 

Q.  Now,  let  me  see  if  I  understand  you  there.  The  Inter- 
borough immediately  begins  the  payment  of  interest  on  its  bonds 
as  soon  as  issued.  A.  Yes,  but  it  is  charged  to  construction 
account ;  it  is  not  charged  to  earnings. 

Q.   The  interest  is  charged  to  construction  ?     A.  Yes,  sir. 

Q.  And  this  interest  amounts  up,  as  long  as  operation  is  post- 
poned, on  only  one  side  of  the  ledger,  doesn't  it?     Correct. 

Q.  In  other  words  — 

Chairman  Thompson. —  The  fact  of  it  is,  this  million  and  a 
half  is  practically  paid  by  the  city  ? 

Mr.  Fisher. — You  can  issue  bonds  for  it. 

Chairman  Thompson. —  I  know,  but  the  city  has  got  to  pay  it. 

Mv.  Fisher. —  It  is  part  of  the  construction  charge. 

Chairman  Thompson. —  I  say  the  city  has  to  pay  it. 

Mr.  Fisher. —  ISTot  the  city  any  more  than  the  company.  If 
bonds  are  issued,  the  interest  on  the  bonds  would  come  out,  of 
course,  before  any  division  of  the  profits  by  the  city. 

By  Mr.  Colby: 

Q.  Let  me  see  — ■  just  read  the  question. 

(The  question  was  read  by  the  stenographer  as  follows) : 

"  Q.  And  this  interest  mounts  up,  as  long  as  operation  is  post- 
poned, on  only  one  side  of  the  ledger,  doesn't  it  ?  " 

Q.  I  mean,  there  are  no  offsets  to  the  mounting  interest  charges, 
as  long  as  operation  has  no1  started  ?    A.  No,  sir ;  there  are  not. 

Q.  And  there  are  no  receipts  from  income  or  operation  to  carry 
this  interest  ?    A.  No,  sir. 

Q.  And  this  rising  interest  charge  becomes  an  increased  charge 
against  construction,  doesn't  it?    A.  Yes,  sir. 
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Q.  Well,  now,  tlie  city  iindcrtook  to  —  I  mean  to  say,  the  com- 
pany undertook  to  expend  a  fixed  and  stated  amount  on  construc- 
tion, and  no  more,  didn't  it  ?    A.  Yes,  sir. 

Q.  That  amount  was  $58,000,000,  wasn't  it  ?    A.  Yes,  sir. 

Q.  Did  that  include  3  per  cent.,  we  will  say,  for  expenses  in 
connection  with  the  mortgage  and  the  issuance  of  bonds  ?  A. 
Fifty-eight  million  dollars  had  to  be  produced  in  cash. 

Q.  Well,  was  this  3  per  cent,  charged  against  the  construction  ? 
A.  ISTo,  you  would  have  to  issue  bonds  on  the  basis  of  93%  to 
produce  that  money. 

Q.  These  interest  charges  are  carried  to  construction,  you  testi- 
fied ?  A.  Yes,  sir.  In  other  words,  we  are  contributing  cash,  not 
contributing  bonds. 

Q.  Well,  the  larger  the  amount  that  is  paid  for  interest  charges, 
the  less  amount  you  have  to  pay  or  expend  on  construction,  haven't 
you  ?    A.  Yes,  sir,  that  is  one  way  of  putting  it. 

Q.  Isn^t  that  a  perfectly  accurate  way  of  putting  it,  Mr.  Fisher  ? 
A.  Yes,  sir. 

Q.  And  if  there  is  any  deficit  in  the  money  available  for  con- 
struction purposes,  it  has  got  to  be  supplied  from  some  source, 
hasn't  it?    A.  It  must. 

Q.  That  is  supplied  by  the  city,  isn't  it  ?    A.  Yes,  sir. 

Q.  So  that  on  these  excessive  interest  charges,  and  on  all  losses 
arising  from  interest,  it  is  the  city  that  is  holding  the  bag,  isn't 
it?    A.  Yes,  sir. 

Q.  And  the  loss  of  interest  resulting  from  the  difference 
between  the  rate  of  interest  prescribed  in  the  bonds,  and  what  you 
are  receiving  from  Morgan  &  Company,  is  in  turn  charged  to  con- 
struction, and  in  turn  borne  by  the  city,  isn't  it?     A.  Yes,  sir. 

Q.  Is  there  any  limit  to  which  the  city  is  obligated  to  make  good 
and  sustain,  singly  and  alone,  the  burden  of  these  improvidences 
and  extravagances?  A.  It  is  limited  by  the  completion  of  con- 
struction, and  placing  the  subway  in  operation. 

Q.  In  other  words,  your  obligation  for  construction  is  fixed  at 
$58,000,000?     A.  Yes,  sir. 

Q.  And  if  you  spend  ten,  fifteen  or  twenty  millions  of  that 
money  for  things  that  are  only  theoretically  items  of  construction, 
the  actual  cost  of  construction  has  got  to  be  made  up,  under  the 
terms  of  the  contract,  by  the  city  of  ISTew  York?     A.  Yes,  sir. 
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Q.  Now,  I  suppose  there  are  some  very  fluctuating  items  under 
engineering  and  superintendence,  are  there  not?  A.  ITot  neces- 
sarily fluctuating,  I  don't  think. 

Q.  Let  me  say  indeterminate.  A.  Naturally,  the  longer  the 
completion  of  the  work  is  postponed  the  more  those  items  will 
mount  up. 

Q.  Has  that  something  to  do  in  connection  with  other  reasons 
which  I  have  seen  loudly  urged  for  the  failure  to  connect  up  the 
Lexington  Avenue  subway  at  42nd  street  ?  A.  That  I  could  not 
say.  The  Lexington  Avenue  subway  at  42nd  street  is  not  yet  com- 
pleted. It  would  be  a  physical  impossibility  to  connect  it  up.  I 
think  you  have  in  mind  — 

Q.  Is  the  fact  that  the  Interborough  does  not  financially  suffer 
through  the  postponement  of  operation,  but  on  the  contrary  profits 
through  these  mounting  interest  charges,  the  real  reason  why 
operation  on  the  Lexington  subway  seems  to  be  so  indefinitely 
postponed  ?    A.  Absolutely  not. 

Q.  I  suppose  the  reason  is  what  I  have  heard  urged  by  the  com- 
pany, and  seen  in  the  papers,  that  there  is  some  difficulty  about 
the  East  River  tunnel  ?  A.  The  Interborough  is  not  constructing 
the  East  River  tunnel. 

Q.  But  there  is  some  relation  between  the  East  River  tunnel 
and  its  general  comprehensive  scheme  of  operation,  is  there  not  ? 
A.  The  tunnel  is  a  part  of  the  main  contract. 

Chairman  Thompson. —  The  Public  Service  — 

Q.  What  is  the  reason  ?    A.  There  are  no  delays  — 

Mr.  Colby. —  I  didn't  want  to  cut  you  off,  Mr.  Chairman.  I 
was  just  pursuing  the  line  because  of  my  interest  in  it. 

'Chairman  Thompson. —  Let  him  make  his  answer. 

Mr.  Fisher. —  I  didn't  want  to  interrupt.     You  go  ahead. 

Chairman  Thompson.—  I  am  going  to  be  Chairman  now,  so  I 
am  going  to  make  you  go  ahead,  just  to  show  my  authority. 

Mr.  Fisher. —  I  was  going  to  say  that  there  have  been  no  delays 
that  I  know  of  in  any  of  the  construction  under  the  supervision 
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of  the  Interborough ;  that  is,  under  construction  being  done  by  the 
Interborough  Kapid  Transit  Subway  Construction  Company,  the 
total  amount  of  this  stock  is  owned  by  the  Interborough  Rapid 
Transit  Company,  and  I  don't  understand  any  charges  have  been 
made  against  the  Eapid  Transit  Company  or  the  Interborough 
Rapid  Transit  Company,  of  delays. 

Chairman  Thompson. —  Does  the  Public  Service  Commission 
understand  the  fact  that  this  interest  is  finally  chargeable  in  the 
way  you  just  demonstrated  here  in  the  last  few  minutes. 

Mr.  Fisher. —  Certainly  ought  to,  and  I  presume  they  do. 

Chairman  Thompson. —  They  have  not  performed  the  opening 
of  the  Lexington  Avenue  route  ? 

Mr.  Fisher. —  I  understand  there  is  some  talk  to  that  effect. 

By  Mr.  Colby: 

Q.  I  will  leave  this  very  interesting  question  briefly,  but  I  will 
return  to  it.  I  have  asked  you,  Mr.  Fisher,  to  produce  a  statement 
of  the  interest  received  by  the  company  or  credited  to  it  on  various 
amounts  on  deposit  to  your  credit  with  J.  P.  Morgan  &  Company. 
A.  Yes,  sir. 

Q.  The  witness  hands  me  a  statement  simply  entitled  "  Recapit- 
ulation." Annexed  to  it  are  detailed  statements  of  the  interest  on 
daily  balances  with  J.  P.  Morgan  &  Company,  on  the  following 
accounts:  Subway  contribution  account,  on  which  the  interest 
is  21/2  per  cent.,  and  I  may  say  for  brevity,  that  the  rate  of 
interest  on  all  the  accounts  that  I  shall  read  appears  to  be  2% 
per  cent,  except  on  general  account,  on  which  the  interest  is  but 
2  per  cent.  The  accounts  of  which  details  are  supplied  me  are  the 
following:  Subway  contribution  account,  which  I  have  men- 
tioned; Manhattan  third-tracking  account;  Manhattan  power- 
house account;  elevated  extension  account;  redemption  account; 
note  account;  general  account;  special  account.  I  call  the  'Com- 
mittee's attention  to  the  fact  that  we  put  in  evidence  yesterday  a 
statement  of  the  credit  balances  in  each  of  those  accounts,  so  it  is 
not  necessary  to  refer  to  that  again  to-day.  The  total  of  interest 
received  by  the  Interborough,  according  to  this  statement,  signed 
by  J.  H.  Campbell,  its  treasurer,  up  to  February  9,  191G,  is 
$1,&29,089.4Y  ?    A.  Yes,  sir. 
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Q.  That  is  correct.    In  this  connection  — 

Chairman  Thompson. —  The  loss  in  interest,  then,  must  have 
been  more  than  two  million  dollars.  It  would  be  the  difference 
between  S^'o  and  5%,  wouldn't  it? 

Mr.  Fisher. —  Yes,  that  is  right. 

ilr.   Colby. —  I  offer  in  evidence  — 

(Jhaii-man  Thompson. —  Who  keeps  this  ?  Who  gets  this  ?  This 
difference  between  2%  and  5%  ? 

Mr.  Fisher. —  The  bondholders. 

Mr.  Dawson.  —  They  get  the  whole  five  and  three-eighths. 

By  Mr.  Colby: 

Q.  The  bondholders  get  five  per  cent,  in  such  fraction  as  is 
represented  by  the  actual  price  at  which  they  purchase  the  bonds. 
Speaking  generally,  they  get  the  price  —  they  get  the  interest 
stipulated  on  the  bonds  ?    A.  Yes,  sir. 

Q.  The  interest  that  is  lost  to  the  Inter  borough  is  the  interest 
between  five  and  three-eighths  per  cent.,  which  the  Interborough 
pays  —    A.  Yes,  sir. 

Q.  —  and  two  or  two  and  one-half  per  cent.,  as  the  case  may 
be,  on  the  current  balances  of  these  seven  accounts  with  J.  P. 
Morgan  &  Company?  A.  Two  and  one-half  per  cent.  The  gen- 
eral account  there  is  current  account,  and  that  interest  fluctuates, 
of  course,  with  the  rate  of  call  money. 

Chairman  Thompson. — Well,  now,  you  pay  to  these  bondholders 
five  and  three-eighths  ou  93.  Now,  you  have  received  this  $1,800.- 
000.  Now,  up  to  the  time  when  they  begin  operation  —  this  new 
construction  —  you  say  the  interest  on  these  bonds  to  which  this 
five  and  three-eighths  is  charged  —  is  paid  by  the  City.  In  that 
event,  do  you  turn  to  the  City  this  $1,800,000? 

Mr.  Fisher. — ^Yes,  they  get  the  credit.  The  account  gets  the 
credit,  which  is  just  the  same. 

Chairman  Thompson. —  Or  your  share  ? 

Mr.  Fisher. —  No.  It  is  credited  to  construction  account,  the 
interest. 
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By  Mr.  Colby: 

Q.  In  other  words,  as  I  was  developing,  the  fact,  as  I  under- 
stand it,  the  loss  of  interest  on  these  seven  current  accounts  with 
J.  P.  Morgan  &  Company  is  the  difference  between  five  and  three- 
eights  and  two  and  one-half  per  cent —     A.  Yes,  sir. 

Q.  —  or  two  per  cent.  ?    A.  Yes,  sir,  about  two  per  cent. 

Q.  Computed  upon  the  amount  of  tuose  balances  ?  A.  Yea 
sir. 

Q.  Which  today  are  between  fifty  and  sixty  million  ?  A.  Yes, 
sir, 

Q.  And  in  view  of  the  fact  that  the  interest  on  current  account, 
stated  by  your  treasurer,  is  today  two  per  cent.,  and  may  even  be 
lower,  if  the  rate  for  call  money  is  lower  —  A.  In  most  cases 
I  think  it  is  lower.  I  think  that  is  a  very  good  rate  for  money 
today. 

Q.  You  have  received  less  than  two  per  cent,  on  current 
account?    A.  Yes,  sir. 

Q.  I  would  probably  be  quite  accurate  if  I  said  the  interest 
loss  on  these  accounts  would  equal  three  per  cent. ;  in  other  words, 
if  the  rate  was  two  and  seven-eighths  per  cent.,  if  the  rate  was 
fixed  at  two  and  one-half  per  cent.,  your  loss  would  be  two  and 
seven-eighths,  and  considering  that  on  the  current  account  the 
interest  rate  is  sometimes  under  two,  and  fluctuates,  usually  down- 
ward, I  might  say  that  three  per  cent,  was  a  fair  statement  of  the 
average  loss  of  interest  on  those  current  accounts  ?  A.  I  do  not  see 
where  that  makes  an  additional  loss.  I  should  say  we  are  getting 
remarkably  good  interest  there,  considering  the  interest  paid  on 
deposit  at  the  present  time. 

Q.  It  may  be  very  good  compared  to  what  other  financial  insti- 
tutions are  paying  on  general  deposit,  but  what  I  am  directing  your 
attention  to  is  there  is  a  loss  of  three  per  cent,  to  you,  computed 
to-day  upon  the  sum  of  between  fifty  and  sixty  million  dollars, 
which  I  understand  to  be  the  fact.  That  is  substantially  accurate, 
is  it  not  ?  A.  Well,  I  would  not  like  to  say  without  figuring  it  out 
myself. 

Q.  Well,  it  is  at  least  the  difference  between  five  and  three- 
eighths  and  two  and  one-half  that  you  have  testified  to  ?  A.  Yes, 
that  difference. 
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Q.  And  that  is  two  and  seven-ninths,  and  what  I  am  trying  to 
call  attention  to  is  that  that  is  an  inadequate  statement  of  entire 
loss,  because  on  current  account  you  are  not  getting  two  and  one- 
half  but  only  two,  and  sometimes  less  ?  A.  That  would  make  a 
more  favorable  instead  of  a  worse  statement.  The  general  account 
has  nothing  to  do  with  those  construction  accounts.  Those  are  all 
current  operating  balances,  and  it  does  not  lessen  the  rate  of 
interest  that  we  get  on  the  total  construction  accounts. 

Q.  And  that  loss,  at  any  rate,  would  be  two  and  seven-eighths 
per  cent  ?    A.  Yes,  put  it  that  way. 

Q.  And  does  the  interest  that  you  receive  go  into  the  construc- 
tion account  ?     A.   The  City  is  credited  with  that  interest. 

Q.  Not  the  excess  they  are  called  upon  to  pay  ?    A.  Yes,  sir. 

Q.  Their  obligation  is,  in  the  first  instance,  to  pay  any  de- 
ficiency on  construction?     A.  Yes,  sir. 

Q.  In  other  words,  the  picture  is  this :  You  and  the  City  each 
agree  to  expend  about  the  same  amount  of  money  on  this  work 
of  construction,  to  wit,  about  fifty-eight  million  dollars;  is  that 
right?  A.  Ours  is  fifty-eight  million,  and  theirs  about  sixty-six 
million,  as  I  remember. 

Q.  Yes.  And  it  was  assumed  that  with  the  exception  of  the 
authorized  deductions,  that  money  would  be  expended  on  construc- 
tion, wasn't  it?    A.  Yes,  sir. 

Chairman  Thompson. —  It  cost  the  City  as  much  to  issue  those 
bonds  as  it  did  you  to  issue  yours  ? 

Mr.  Fisher. —  That  I  could  not  tell  you. 

By  Mr.  Colby: 

Q.  Are  these  —  is  the  $500,000  paid  to  J.  P.  Morgan  &  Com- 
pany carried  to  the  cost  of  construction  ?    A.  No,  sir. 

Q.  Where  does  that  item  finally  nestle  ?  A.  Out  of  the  Inter- 
borough  surplus,  I  believe.  It  is  one  of  the  items  that  comes  out 
of  that  three  per  cent.     It  does  not  come  inside. 

Chairman  Thompson. —  What  does  that  mean  ■ — "  proposed 
subway  routes  ?"  Oh,  we  will  find  that  from  the  Auditor,  some 
day. 

Mr.  Fisher. — ^Yes,  he  can  explain  those  items. 
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Mr.  Colby. —  I  offer  in  evidence  the  statement  of  the  monthly 
balances  of  the  Interborough  Rapid  Transit  Company  with  J.  P. 
Morgan  &  Company  from  April  21,  1913,  to  February  1,  1916. 

(Statement  of  monthly  balances  referred  to  is  received  in  evi- 
dence and  marked  Exhibit  Ho.  3,  February  9,  1916,  V.  E.  V.) 

Mr.  Colby. —  I  further  offer  in  evidence  the  statement  of  inter- 
est receipts,  to  which  I  have  just  made  reference,  together  with 
the  recapitulation  sheet,  showing  the  total  amount  of  interest 
received. 

(Document  referred  to,  comprising  nine  pages,  is  received  and 
marked  Exhibit  No.  4,  February  9,  1916,  V.  E.  V.) 

By  Mr.  Colby: 

Q.  I  would  like,  for  the  purpose  of  cleaning  up  the  record,  to 
ask  you  a  question  about  the  report  of  the  special  committee,  or 
the  report  you  prepared  for  the  special  committee,  recommending 
the  payment  to  Mr.  Shonts  of  a  bonus.  Was  that  report  ever 
signed  by  the  Committee  ?    A.  ~No,  sir. 

Q.  By  the  special  committee  or  by  any  member  of  it  ?  A.  No, 
sir. 

Q.  It  was  delivered  to  the  committee?     A.  Yes,  sir. 

Q.  Did  the  committee  mention  any  refusal  —  any  ground  for 
their  refusal  to  sign  the  report  ?  A.  No,  sir.  I  will  say  that  one 
member  of  the  Committee  said  he  would  like  to  make  some  cor- 
rections in  the  phraseology,  after  which  he  would  sign  the  report. 

Q.  Who  was  that?     A.  That  Avas  Mr.  Freedman. 

Q.  Did  he  make  those  corrections  ?  A.  No,  sir,  he  never  did, 
not  that  I  know  of. 

Q.  Did  the  verbal  report  wliicli  the  committee  made,  according 
to  testimony  already  given,  mention  any  specific  sum  to  be 
awarded  Mr.  Shouts  ?  Or  did  it  merely  say  a  substantial  increase 
of  salary,  or  otherwise  ?  A.  I  don't  think  it  mentioned  any  spe- 
cific sum.  There  were  discussions  of  sums  ranging  from  $100,000 
to  $225,000  or  $250,000.  It  was  decided  at  that  time  to  give 
him  $125,000,  leaving  for  a  future  date  to  decide  whether  that 
amount  would  be  increased,  and  hov/  much. 

Q.  There  was  nothing  in  any  minute  as  to  leaving  anything  to 
a  future  date  for  decision  ?  A.  No,  sir.  The  minutes  only  cover 
the  amount  actually  voted. 
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Q.  Are  you  testifying  from  your  recollection  as  to  what  was 
said  ?  A.  I  am  testifying  from  my  recollection  as  to  what  was 
written. 

Q.  Well,  I  will  call  your  attention  to  the  fact  there  was  nothing 
written  that  suggested  that  this  was  a  payment  of  so  much  for 
the  time  being,  and  that  tlic  payment  of  an  additional  sum  was 
left  to  the  future.  A.  No,  sir,  there  was  nothing  written  on  that 
subject. 

Q.  So  you  —  it  is  not  quite  accurate  to  say  you  are  testifying 
from  what  was  written  ?  A.  I  meaiLt  written  in  the  minutes  of 
that  particular  meeting. 

Q.  There  is  nothing  in  the  minutes  of  that  particular  meeting 
referring  to  a  payment  of  an  additional  sum  at  a  later  date?  A. 
I  think  I  answered  that  there  was  nothing  in  writing  showing 
that  they  intended  to  pay  an  additional  sum  at  a  later  period,  and 
that  my  minutes  dealt  with  the  sum  voted  at  that  particular 
meeting. 

Q.  I  see.  So  it  was  the  board  of  directors  which  really  deter- 
mined upon  the  payment  of  this  amount,  wasn't  it  ?     A.  Yes,  sir. 

Q.  The  special  committee  making  no  recommendation  on  the 
subject  ?  A.  I  would  not  like  to  say  positively  whether  they  made 
a  recommendation  or  not.  I  don't  recollect  that  any  specific 
recommendation  was  made. 

Q.  Isn't  it  a  fact  that  the  recommendation  of  the  committee  was 
to  give  Mr.  Shonts  a  year's  salary  ?  A.  There  was  some  mention 
made  of  that  in  the  discussion. 

Q.  Was  that  the  exact  recommendation  that  was  made  by  the 
special  committee?  A.  jSTo,  sir,  That  simply  came  out  of  the 
discussion. 

Q.  Isn't  it  a  fact  that  the  first  recommendation  on  the  subject  of 
the  bonus  to  Mr.  Kogers  was  something  other  than  the  $50,000 
that  was  finally  voted  him?     A.  I  think  so;  yes,  sir. 

Q.  What  was  the  actual  recommendation  as  to  the  award  to  Mr. 
Kogers  ?  A.  The  actual  recommendation,  when  it  was  finally  made 
to  the  Board,  was  $50,000.  There  was,  however,  in  the  earlier  dis- 
cussion, some  —  something  was  said  about  $30,000.  I  cannot 
recollect  what  it  was,  or  who  brought  the  matter  up. 

Q.  Was  there  any  vote  to  award  j\1i-.  Rogei's  any  sum  other  than 
$50,000  ?     A.  ISTo,  sir. 
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Q.  Isn't  it  a  fact  that  the  recommendation  was  to  award  Mr. 
Kogers  $40,000 '?  A.  JSTo,  sir.  That  never  came  up.  It  was 
$30,000  originally,  and  was  afterwards  changed  to  $50,000. 

Mr.  Colb}^ —  I  see  that  Mr.  Gaynor  is  in  the  room.  You 
expect  to  have  a  report  in  a  little  while,  I  assume,  on  the  produc- 
tion of  the  Freedman  books  ? 

Chairman  Thompson. —  I  expect  Mr.  Sabin  and  Mr.  Oakman 
here  at  4  o'clock. 

Mr.  Colby. —  I  have  five  minutes  to  devote,  in  the  meantime,  to 
preliminary  questions  of  Mr.  Gaynor,  and  I  would  suggest  that 
Mr.  Fisher  be  excused,  with  the  request  to  be  available  at  11 
o'clock  tomorrow  morning. 

Chainnan  Thompson. —  Very  well. 

Mr.  Colby. —  I  assume  that  we  can  have  that  material  you  have 
been  at  work  on  so  diligently,  at  that  time? 

Mr.  Fisher. —  I  will  try  to  have  it  all  for  you,  if  you  don't 
keep  Mr.  Gaynor  too  long. 

Gaykor,  EnwARD  J.  F.,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows: 

Examination  by  Mr.  Colby: 

Q.  Mr.  Gaynor,  where  do  you  reside?  A.  One  hundred  and 
fifty-one  West  88th  street. 

Q.  What  position  do  you  occupy  with  the  Interborough  Eapid 
Transit  Company?     A.  Auditor. 

Q.  D'o  you  occupy  the  same  position  with  any  other  companies  ? 
A.  Yes,  sir. 

Q.  Specify  them  ?  A.  The  Interborough  Consolidated  Corpor- 
ation, the  New  York  Eailways,  the  New  York  &  Queens  County 
Railway  Company,  the  Broadway  and  Seventh  Avenue  Railway 
Company,  the  42nd  and  Grand  Street  Ferry  Railroad  Company, 
the  Subway  Realty  Company,  the  Rapid  Transit  Subway  Con- 
struction Company  and  Brooklyn  &  ISTorth  River  Railroad  Com- 
pany, and  possibly  one  or  two  more. 

Q.  1   assume  you  are  busy,  ordinarily.     You  arc  the  general 
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tuiditor  (jf  the  transit  lines  aliiiiated  with  the  luterborough '^  A. 
Yes,  sir. 

Q.  Consolidated  Company  'i     A.  Ves,  sir. 

Q.  'Jlie  surface  lines  with  the  exception  of  one  or  two  lines  that 
are  not  a  part  of  the  Interborough  system '(  A.  AVith  the  excep- 
tion of  Third  A%'enue. 

Q.  Are  you  auditor  of  tlie  Elevated  ^     A.  Yes,  sir. 

Q.  The  Elevated,  the  Subway  and  the  Surface  lines,  speaking 
generally  ^    A.  Excepting  the  Third  Avenue. 

Q.  Operating  in  New  \'ork,  with  the  exception  of  the  Third 
Avenue  ?     A.  Yes,  sir. 

Q.  How  long  have  you  occupied  that  —  these  positions'^  A. 
I  have  been  auditor  of  the  Interborough  since  April  1st,  1903 ;  of 
the  other  companies  at  various  dates  from  tliat  time  to  this.  Prioi- 
to  April  1,  1903,  I  was  auditor  of  the  Manhattan  Railway  Com- 
pany, then  operating  the  elevated  lines,  which  position  I  held 
since  April  1,   1881. 

Q.  You  are  an  expert  accountant,  are  you  not  ?  I  am  not  ask- 
ing you  to  state  anything  that  would  be  embarrassing,  but  that  is 
your  profession,  isn't  it  ?     A.  Yes,  sir. 

Q.  You  are  familiar  with  the  books  of  account  of  all  these  com- 
panies ?     A.  I  am. 

Q.  You  are  the  head  of  the  accounting  department  of  these 
companies,  are  you  not  ?     A.  Yes,  sir. 

Q.  That  is  an  extensive  department  ?     A.  Yes,  sir,  it  is. 

Q.  How  many  assistant  auditors  have  you  under  you  ?  A.  One 
for  the  Interborough  Rapid  Transit  and  its  directly  associated 
lines ;  one  for  the  New  ^'ork  Railways  Company  and  its  asso- 
ciated lines  — 

Q.  Will  you  mention  the  names  of  the  men  in  each  one  of 
these  ?  A.  The  assistant  auditor  of  the  Interborough  Company's 
lines,  Henry  H.  Berry ;  assistant  auditor  of  the  New  York  Rail- 
ways and  Associated  lines,  Frank  Samuelson;  and  the  assistant 
auditor  of  the  New  York  &  Queens  County,  Miss  I.  M.  Tritt. 

Q.  How  many  employees  are  their  in  the  auditing  department 
under  you  ?     A.   Approximately  200. 

Q.   And  your  salary  ?     A.   $15,000. 

Q.   Arc  you  entirely  familiar  with  the  negotiations  between  the 
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company  and  the  city,  and  also  with  the  bankers,  preceding  the 
making  of  the  so-called  dual  subway  contracts  ?    A.  In  a  measure. 

Q.  You  are  entirely  familiar  with  some  phases  of  the  negotia- 
tions?   A.  I  am. 

Q.  And  the  phases  of  the  negotiations  and  the  subsequent  opera- 
tion of  the  agreements  have  to  do,  I  assume,  particularly  with  the 
record  of  receipts  and  expenditures,  is  that  correct?  A.  Largely 
so,  yes  sir. 

Q.  With  what  other  aspects  of  this  important  subject  are  you 
familiar  ?  A.  Why,  when  you  refer  to  the  steps  leading  up  to  the 
contract,  and  the  receipts  and  expenditures  incident  to  the  con- 
tract itself,  and  the  allied  certificates,  you  cover  the  ground  gen- 
erally pretty  well. 

Q.  Yes.  For  instance,  you  know  about  the  payment  of 
$500,000  to  J.  P.  Morgan  &  Company  ?     A.  I  do. 

Q.  You  know  on  what  theory  it  was  paid  ?     A.  Yes,  sir. 

Q.  You  know  from  what  fund  it  was  paid?     A.  I  do. 

Q.  And  you  know  to  what  accounts  the  amount  was  charged  ? 
A.  I  do. 

Q.  From  what  fund  was  it  paid,  this  $600,000  ?  A.  From  the 
general  fund  of  the  Interborough  Rapid  Transit  Company. 

Q.  To  what  accounts  was  the  amount  charged?  A.  Other 
suspense  account. 

Q.  Entirely  to  other  suspense  account?     A.  Yes,  sir. 

Q.  What  is  "  other  suspense  "  account  ?  A.  It  is  an  account 
laid  down  for  our  guidance  by  the  Public  Service  Commission  In 
the  uniform  system  of  accounts  promulgated  about  January  1, 
1909. 

Q.  And  what  items  are  properly  charged  to  "  other  suspense  " 
account?  A.  In  the  language  of  the  Commission,  any  expendi- 
ture which  cannot  be  permanently  classified  at  the  time  it  is 
made  can  be  carried  in  other  suspense  account,  pending  its 
determination. 

Q.  Now,  there  are  a  great  many  items  carried  by  you  in  other 
suspense  account,  are  there  not?     A.  Yes,  sir. 

Q.  Eventually  those  items  will  require  final  reference  or  classi- 
fication, will  they  not  ?    A.  Yes,  sir. 

Q.  Can  you  produce  to  the  Committee  this  account  ?  A.  Other 
suspense  account? 
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Q.  Yes,  sir.    A.  If  you  wish  it. 

Chairman  Thompson. —  That  means  that  is  charged  to  —  other 
suspense  means  you  have  not  made  up  your  mind  as  yet  which 
account  these  items  shall  be  subsequently  charged  to  ? 

Mr.  Gaynor. —  That  is  correct. 

By  Mr.  Colby: 

Q.  Are  there  any  other  accounts  in  which  such  items  are 
carried,  pending  final  reference  or  classification?    A.  No,  sir. 

Q.  What  other  suspense  accounts  are  there  than  "  other 
suspense  "  ?  A.  ITone. 

Q.  Where  did  the  Interborough  carry  the  items  which  now 
are  carried  in  other  suspense  accounts,  prior  to  the  promulgation 
by  the  Public  Service  Commission  of  this  direction  ?  A.  They 
had  no  items  that  could  be  considered  parallel  to  these  items  which 
you  are  considering. 

Q.  Tell  me  in  a  general  way,  fully,  however,  as  you  can,  what 
items  have  been  charged  by  you  in  other  suspense  account ;  I  mean 
items  of  what  character  ?  A.  Generally  speaking,  the  preliminary 
expenditures  made  incident  to,  leading  up  to  and  connected  with, 
more  or  less  directly,  the  contract  No.  3  and  the  allied  certificates. 

Q.  Can  you  testify  from  your  knowledge  what  is  the  aggregate 
of  the  amount  of  the  items  now  carried  in  other  suspense  account  ? 
A.  I  should  say  about  $600,000. 

Q.  Where  is  the  bonus  paid  to  the  president  of  the  company, 
amounting  to  $125,000  carried?  A.  The  total  bonus  paid, 
$150,000  — 

Q.  There  were  two  payments,  I  am  aware.  A.  Yes,  sir;  and 
the  $125,000  was  apportioned  between  contract  No.  3  and  the 
allied  certificates  in  the  ratio  of  the  amounts  of  money  which  we 
expected  to  expend  upon  those  three  contracts. 

Q.  In  other  words,  they  were  charged  to  construction  account  ? 
A.  They  were,  yes  sir. 

Q.  The  entire  amount  was  charged  to  construction  account? 
A.  Yes,  sir. 

Q.  It  has  been  testified  to  this  afternoon  that  the  obligation 
of  the  Interborough   on   account  of  construction,    it   is   agreed, 
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should  not  exceed  $58,000,000.     Is  that  correct^     A.  That  is 
correct. 

Q.  And  if  the  amount  available  for  the  work  of  construction 
should  not  be  adequate  for  the  completion  of  construction  work, 
that  the  difference  is  to  be  made  up  by  the  city ;  is  that  correct  ? 
A.  That  is  correct. 

Q.  There  is  no  question  but  that  there  will  be  a  diiference  to 
be  made  up  by  the  city  on  account  of  construction,  is  there?  A. 
Of  course,  that  is  a  subject  that  any  of  us  might  differ  with 
respect  to.  It  depends  very  largely  upon  whether  or  not  the  work 
is  completed  along  the  lines  of  the  general  plans,  the  original 
plans. 

Q.  How  much  money  has  been  expended  on  account  of  con- 
struction, of  this  $58,000,000  ?  A.  By  the  company  ? 

Q.  Yes.  A.  Well,  its  construction  expenditures  must  be  con- 
sidered, I  take  it,  in  connection  with  its  commitments  under  the 
construction  contracts. 

Q.  I  understand  you,  and  I  think  that  is  correct.  A.  So  that 
its  disbursements,  plus  its  commitments  and  interest  charges, 
would  approximate  at  this  time,  say,  fifty-five  million  dollars. 

Q.  What  percentage  of  the  construction  work  undertaken  to  be 
done  is  represented  by  this  fifty-five  million  ?  A.  Well,  it  varies 
according  to  the  different  sections.  Some  of  the  sections  are  as 
much  as  70  or  75  per  cent,  completed.  Others  have  been  let  but 
very,  very  recently,  and  the  work  performed  there  may  not  exceed 
ten  per  cent.,  fifteen  or  twenty  per  cent. 

Q.  This  $55,000,000  represents  the  cost  of  work  done —  A. 
And  to  be  done. 

Q.  And  to  be  done  ?    A.  Yes,  sir. 

Q.  Does  it  include  100  per  cent  of  all  the  construction  work  to 
be  done?    A.  That  the  Interborough  Company  is  liable  for. 

€hairman  Thompson. —  That  was  not  his  question. 

Mr.  Colby. —  Just  read  the  question. 

(The  question  was  read  by  the  stenographer  as  follows:  "  Does 
it  include  100  per  cent,  of  all  the  construction  work  to  be  done?  ") 

A.  The  fifty-five  million  dollars  covers  the  expenditures  which 
the  Interborough  Kapid  Transit  Company  will  finally  and  event- 
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ually  make  under  the  construction  contracts  now  in  progress,  plus 
the  interest,  taxes,  and  other  incidental  payments  of  that  descrip- 
tion, until  the  work  is  finished. 

Q.  What  amount  of  construction  did  the  Interborough  under- 
take to  complete?  A.  About  $37,000,000  of  direct  construction 
contracts. 

Q.  Then,  do  I  understand  you  to  say  that  the  appropriation  for 
construction  amounted  to  $58,000,000,  although  the  actual  amount 
of  construction  undertaken  was  only  $37,000,000  ?  A.  Kead  that 
question,  please? 

(The  question  was  read  by  the  stenographer  as  follows :  "  Then 
do  I  understand  you  to  say  that  the  appropriation  for  construction 
amounted  to  $58,000,000,  although  the  actual  amount  of  construc- 
tion undertaken  was  only  $37,000,000  ?  ") 

A.  No ;  what  I  mean  to  say  is  that  the  company  stands  prepared 
to  pay  for  construction  work,  as  described  in  contract  ISTo.  3,  an 
amount  equal  to  $58,000,000. 

Q.  How  much  does  the  city  contribute  to  the  construction  work 
defined  in  contract  No.  3  ?    A.   Something  over  $60,000,000. 

Q.  Suppose  the  amount  —  the  combined  amount  of  your  con- 
tribution and  the  city  is  not  adequate  to  the  completion  of  the 
construction  work  and  the  payment  of  all  cost ;  the  city  has  to  pay 
the  deficiency,  hasn't  it  ?    A.  It  has. 

Chairman  Thompson. —  That  is  all  in. 

Q.  Well,  is  there  a  defined  amomit  of  construction  work  which 
the  company  is  to  complete  ?  A.  There  is  a  defined  amount  which 
the  company  is  to  contribute  under  specific  contracts  which  have 
been  awarded  by  the  city  for  construction  work. 

Q.  And  then  it  ceases  contributing  after  reaching  that  amount  ? 
A.  Yes,  sir. 

Q.  And  then  the  city  goes  on  paying  ?    A.  Yes,  sir. 

Q.  And  the  bonus  to  the  president  of  the  company  is  a  part  of 
the  city's  contribution  ?    A.  No,  sir. 

Q.  To  the  construction  account?    A.  No,  sir. 

Q.  It  is  charged  to  construction,  isn't  it  ?    A.  It  is. 

Q.  And  if  a  controversy  arose  between  the  city  and  the  company 
as  to  whether  or  not  it  had  paid  the  full  amount  of  the  contribu- 
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tion  to  construction  which  it  has  agreed  to  pay,  this  portion  of 
the — this  amount  paid  to  Mr.  Shonts,  which  is  carried  to  con- 
struction account,  would  be  treated  by  you  as  a  credit  on  your 
obligation,  wouldn't  it  ?     A.   It  is  so  carried. 

Q.  As  a  credit  on  your  mutual  undertaking  with  the  city  ?  A. 
Yes,  sir.  That  is  to  say,  the  proposition  which  I  have  heretofore 
described  in  the  ratio  of  substantially  eighty  to  one  hundred  mil- 
lion, eight  to  twenty  million. 

Q.  But  it  is  carried  and  charged  to  construction  accounts  ?  A. 
Yes,  sir. 

Q.  But  to  two  different  construction  accounts?     A.  Three. 

Chairman  Thompson. —  And  what  he  wants  to  know  is,  there  is 
not  going  to  be  enough  of  the  $58,000,000  to  complete  all  the  con- 
struction that  is  going  to  be  had  under  this  contract. 

Mr.  Gaynor. —  I  don't  know  that. 

Chairman  Thompson. —  What  is  your  opinion  ? 

Mr.  Gaynor. —  That  is  an  engineering  question. 

Chairman  Thompson. —  Haven't  you  an  opinion  on  the  subject  ? 

Mr.  Gaynor. —  A  general  opinion,  but  not  an  opinion  I  would 
like  to  express  under  oath. 

Chairman  Thompson. —  I  would  like  to  have  you  express  it. 

Mr.  Colby. —  Of  course,  the  oath  does  not  alter  the  fact  it  is  an 
opinion. 

Mr.  Gaynor. —  I  will  answer  in  this  way,  so  far  as  my  knowl- 
edge goes.  The  $116,000,000  originally  contemplated  as  being 
necessary  on  the  part  of  both  the  city  and  the  company,  was  deter- 
mined upon  engineering  studies  of  the  cost  of  the  various  sections 
of  the  subway  now  in  process  of  construction.  In  many  instances 
the  contract  has  been  let  at  less  than  the  engineers'  estimates 
underlying  those  large  sums  which  I  have  mentioned.  For  that 
reason,  there  is  a  possibility  that  the  amounts  heretofore  assumed 
by  both  the  city  and  the  company  may  finish  the  work  as  planned 
at  the  time  the  contract  was  made. 
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'Chaiiinaii  Thompson. —  I  was  asking  you  what  your  opinion 
was.  Now,  there  is  quite  an  accumulation  of  interest  that  goes  in 
here. 

Mr.  Gaynor. —  That  all  forms  part  of  the  cost,  was  allowed  for 
by  the  engineers,  and  while  your  interest  may  cost  more  or  less 
than  estimated,  your  materials  and  labor  may  cost  more  or  less. 

Chairman  Thompson. —  There  is  no  question  the  interest  is 
going  to  cost  more  than  estimated. 

Mr.  Gaynor. —  No. 

Chairman  Thompson. —  Not  a  bit  of  question.  What  is  your 
opinion  ?  Do  you  think  this  work  can  be  constructed  within  the 
$58,000,000,  or  must  you  have  more? 

Mr.  Gaynor. —  Well,  that  —  unfortunately,  I  cannot  answer 
that  question  as  you  put  it,  for  the  reason  that  it  assumes  a  joint 
obligation  for  the  completion  of  the  whole  enterprise,  whereas  the 
contract  itself  provides  that  $116,000,000  is  the  cost,  the  estimated 
cost,  and  the  contracts  were  based  upon  that  estimate. 

Chairman  Thompson. —  Well,  what  is  your  opinion  as  to 
whether  this  money  will  build  those  contracts  that  are  estimated  ? 

Mr.  Gaynor. —  It  will  come  pretty  near  doing  it. 

By  Mr.  Colby: 

Q.  But  you  are  not  wonting,  Mr.  Gaynor,  because  the  city  will 
make  up  the  deficit,  anyway?  A.  Yes,  sir;  that  is  provided  by 
the  contract. 

Q.  And  possibly  that  has  been  a  clarifying  reflection  when  it 
has  come  to  charging  to  the  proper  account  such  payments  as 
$150,000  to  the  president.    A.  Had  no  bearing  on  it  whatever. 

Q.  You  mean  did  not  operate  in  your  mind  in  determining? 
A.  Not  at  all. 

Chairman  Thompson. —  It  don't  alter  the  fact  it  would  be 
charged  that  way. 

Mr.  Gaynor. —  But  it  makes  some  difference  as  to  my  mental 
operation. 
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Chairman  Thompson. —  So  far  as  you  are  concerned. 

Mr.  Colby. —  May  I  ask  a  question  ? 

Chairman  Thompson. —  I  want  to  ask  one  just  here,  if  you  will 
let  me,  one  I  was  asked  to  ask.  Is  $58,000,000  the  extreme  limit 
to  be  expended  by  the  Interborough  ?  Suppose  eventually  three 
or  five  million  of  interest  should  be  added  to  the  $58,000,000  ? 
Would  the  city  get  the  benefit  of  it  ? 

Mr.  Gaynor. —  Fifty-eight  million  dollars  is  the  limit  of  expen- 
diture on  the  part  of  the  Interborough  for  the  work  which  is 
designed  by  the  contract  No.  3. 

Chairman  Thompson. — And  whatever  interest  you  receive 
don't  increase  that  $58,000,000  that  you  are  liable  for? 

Mr.  Gaynor. — Are  you  referring  to  the  interest  we  receive  on 
bank  balances  ? 

Chairman  Thompson. —  Or  any  other. 

Mr.  Gaynor. —  The  interest  we  receive  on  bank  balances  operates 
in  favor  of  the  contract,  to  the  extent  that  as  the  interest  is  earned 
upon  such  bank  balances,  you  thereby  automatically  increase  the 
amount  available  for  construction,  and  diminish  the  amount 
required   for  interest. 

Mr.  Colby. —  That  is  a  somewhat  complicated  matter  which  I 
wish  to  go  into  a  little  more  fully  with  you,  Mr.  Gaynor,  but  not 
at  this  point. 

By  Mr.  Colby : 

Q.  Was  a  certain  amount  of  bonds  set  aside  for  expenses  other 
than  construction  or  equipment?  A.  A  certain  amount  of  bonds 
set  aside  for  expenses  other  than  construction  work  ? 

Q.  Yes.    A.  Yes,  sir. 

Q.  In  other  words,  for  certain  actual  expenditures  made  that 
were  in  the  nature  of  contingent  —  A.  ISTo,  sir;  nothing  of  that 
kind,  but  there  are  certain  other  bonds  set  aside  for  redemption 
purposes. 

Q.  Only  redemption  purposes  ?    A,  That  is  right. 
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Q.  What  ?  A.  Cancelling  bonds  of  the  Tnterborough  Company' 
prior  to  the  making  of  this  contract. 

Q.  I  suppose  we  may  have  access  to  your  accounts,  and  you  will 
help  us  find  our  way  through  their  intricate  windings  ?  A.  Yes, 
sir,  in  every  way  that  I  can. 

Q.  We  would  like  to  avail  ourselves  of  that  willingness.  A.  You 
can  count  on  my  help  in  every  matter  that  I  can  help  you  with. 

Mr.  Colby. —  We  will  adjourn  your  examination  until  —  we 
will  let  you  know. 

(To  Mr.  Quackenbush) :  In  the  meantime,  we  may  want  to 
take  up  the  matter  with  him. 

Mr.  Quackenbush. —  That  is  all  right. 

Chairman  Thompson. —  I  understand  Mr.  Sabin  and  Mr. 
Oakman  are  present. 

C.  H.  Sabin,  recalled. 

Mr.  Thomas  Oarrett,  Jr. —  Mr.  Colby,  Mr.  Chairman:  Mr. 
Sabin  is  here,  and  on  his  behalf  T  will  read  the  following  state- 
ment. 

Chairman  Thompson. —  Let  me  see  it. 

(Mr.  Garrett  hands  copy  of  typewritten  statement  to  Chairman 
Thompson. ) 

Chairman  Thompson. —  No,  I  won't  let  you  make  that  state- 
ment. You  can  swear  to  anything  under  oath,  but  I  cannot  allo-w 
you  to  make  statements  on  our  record  not  under  oath. 

Mr.  Garrett. —  Well,  I  shall  give  it  to  Mr.  Sabin  to  read.  H« 
is  under  oath. 

Chairman  Thompson. —  Mr.  Sabin  will  answer  such  questions 
as  are  propounded  to  him  by  counsel. 

Mv.  Garrett. —  I  shall  give  this  statement,  of  course,  to  the 
press. 

Chairman  Thompson. —  I  don't  care  what  you  do  with  it. 

Mr.  Colby. —  Do  j'ou  wish  me  to  examine  the  witness  ? 
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Chairman  lliompson. —  It  is  up  to  you.  You  can  do  as  you 
like. 

By  Mr.  Colby : 

Q.  Mr.  Sabin,  I  am  directed  by  the  Chairman  to  ask  you 
briefly  a  question  or  two  as  to  your  attitude  towards  this  Joini 
Legislative  Committee  and  toward  its  practice.  I  understand  that 
a  subpoena  of  this  Committee  has  been  served  upon  you  as 
executor  of  the  estate  of  the  late  Andrew  Freedman.  You  are  the 
president  of  the  Guaranty  Trust  Company  of  this  city  ?    A.  I  am. 

Q.  The  Guaranty  Trust  Company  is  an  executor  of  the  estate 
of  the  late  Andrew  Freedman  ?    A.  One  of  them. 

Q.  Who  are  the  other  two  executors  ?  A.  Mr.  Samuel 
TJntermyer  and  Mr.  Oakman. 

Q.  This  was  a  subpoena  requiring  yon  to  produce  before  the 
Committee  all  the  books  and  papers,  records  —  I  have  not  the 
exact  phraseology  of  the  — 

Mr.  Garrett. —  It  is  not  directed  to  Mr.  Sabin  at  all.  It  is 
another  subpoena  with  which  we  complied.  Mr.  Sabin's  was 
merely  to  appear  here. 

Chairman  Thompson. —  No,  no. 

Q.  A  subpoena  was  sei-ved  upon  the  Guaranty  Trust  Company, 
wasn't  it,  Mr.  Sabin,  requiring  it  to  appear  before  this  Com- 
mittee and  to  bring  —  and  to  have  with  it  the  ledgers,  cash-books, 
check-books,  or  check-stubs,  cancelled  checks,  bank-books,  day- 
books, journals,  voucher,  registers,  vouchers  of  all  kinds,  and 
letters,  copies  of  letters,  memoranda,  of  the  late  Andrew  Freed- 
man, and  comprised  in  his  estate  and  effects,  containing  aisy 
entries  of  or  reference  to,  or  in  any  wise  relating  to  his  duties  and 
activities  as  an  officer  or  director  of  any  public  utility  corporation 
in  the  State  of  New  York,  together  with  all  papers,  documents, 
and  records,  in  any  way  pertaining  thereto,  from  January  1, 
1906,  to  date.  That  was  served  upon  your  company,  was  it  not? 
A.  You  have  it  there,  and  read  it.  I  did  not  read  it.  No  doubt 
that  is  correct. 

Q.  This  is  the  only  subpoena  we  issued?     A.  Yes. 

Q.   I  think  you   recall  my  telephoning  you  and  advising  you 
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that  the  subpoena  was  ready  for  issuance,  and  asking  you  to  per- 
mit us  to  serve  it  upon  some  officer  of  the  company  which  would 
make  the  service  legal  ?    A.  Yes,  I  remember. 

Q.  Are  you  prepared  to  produce  the  various  papers  called  for 
in  the  subpoena  ?  A.  My  understanding  is  they  have  been 
produced  to  your  representative. 

'Mr.  Colby. —  We  have  not  them  here.  Our  representative  has 
been  afforded  access,  I  understand,  to  some  of  the  papers,  and 
denied  access  to  others.  The  Committee  desires  compliance  with 
the  subpoena.     Are  the  papers  here  ? 

Mr.  G-arrett. —  I  think  we  are  ready  to  supply  anything  asked 
for  in  the  subpoena. 

Chairman.  Thompson. —  Very  well.  Then  produce  it  at  once 
before  the  Committee. 

Mr.  Garrett.—  We  have  not  been  able  to  gather  together  those 
papers,  as  a  said  —  the  papers  asked  for  in  that  general  language, 
and  we  shall  produce  everything  as  soon  as  we  can  find  them, 
everything  for  which  you  ask. 

Chairman  Thompson. —  Just  a  minute,  sir.  Tou  are  hereby 
directed,  Mr.  Sabin,  to  produce  before  this  Committee  to-morrow 
morning  at  11  o'clock,  all  the  papers  mentioned  in  the  subpoena 
served  upon  the  Guaranty  Trust  'Company.    You  may  be  excused. 

Mr.  Garrett. —  I  shall  make  this  statement  to  the  Committee 
now,  the  statement  that  we  shall  produce  everything  which  we  can 
find  at  that  time. 

Chairman  Thompson. — ■  We  want  no  statement. 

Mr.  Garrett. —  That  comes  within  the  four  walls  of  the  sub- 
poena, and  nothing  further  in  the  ■ — 

Chairman  Thompson. —  We  won't  hear  you  further.  You  need 
not  take  it  down.  That  last  statement  of  counsel  you  can  expunge 
from  the  record.  We  are  glad  to  have  met  you,  and  hope  you  will 
come  again. 

Mr.  Garrett. —  We  will  be  here. 
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Mr.  Charles  H.  Kussell. —  We  are  in  no  danger,  Mr.  Colby. 
You  are  going  beyond  your  powers. 

Oakman,  Walter  C,  called  as  a  witness,  being  first  duly 
sworn,  testifies  as  follows : 
Chairman  Thompson. —  Have  you  in  your  possession  any  papers 
or  books  or  documents  or  letters  or  memoranda  which  relate  in  any 
way  to  the  Public  Service  Commission  or  the  public  service  cor- 
porations of  this  city,  or  their  officers  or  directors  ? 

Mr.  Oakman. —  In  this  relation  as  an  executor  of  the  — 

Chairman  Thompson. —  Either  personally  or  as  executor  ? 

Mr.  Oakman. —  I  simply  am  a  director  of  several  of  the  corpo- 
rations, and  have  their  reports. 

Chairman  Thompson. —  Will  you  produce  those  papers  that 
relate  to  either  the  Public  Service  Commission  or  the  officers  of 
the  the  Public  Service  Commission  or  the  public  service  corpora- 
tions or  the  directors  thereof,  included  in  this  district,  before  this 
Committee  to-morrow  morning  at  11  o'clock? 

Mr.  Oakman. —  But,  Mr.  Chairman,  I  have  not  any  papers  of 
anything  other  than  this,  simply  copies  of  published  reports  sent 
out  from  time  to  time. 

Chairman  Thompson. —  I  don't  care  about  them,  but  other 
papers. 

Mr.  Oakman. —  I  have  no  others. 

Chairman  Thompson. —  That  in  any  way  relate  to  public  service 
corporations  or  commissions? 

Mr.  Oakman. —  No. 

Chairman  Thompson. —  Well,  you  were  subpoenaed  personally, 
I  think,  Mr.  Oakman. 

Mr.  Oakman.^  I  don't  know  whether  I  was  or  not.  I  have  the 
subpoena  here. 

Chairman  Thompson. —  Tou  may  be  excused  until  to-morrow 
morning  at  11  o'clock,  and  you  are  directed  to  appear  before  the 
Committee  at  that  time,  at  this  place. 
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Witnesses,  unless  otherwise  excused,  are  directed  to  appear 
to-morrow  morning  at  11  o'clock.  We  will  suspend  now  until 
to-morrow  morning  at  11  o'clock. 

Whereupon  (at  4:27  o'clock  p.  m.)  an  adjournment  was  taken 
to  Thursday,  February  10,  1916,  at  11  o'clock  a.  m. 


FEBRUARY  10,  1916 


New  York  County  Lawtees'  Association  Boaed  Koom, 

165  Broadway,  l^ew  York  City. 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson.- —  The  Committee  will  come  to  order. 

Mr.  Colby. —  Mr.  Chairman,  my  attention  has  been  called  this 
morning  to  the  appearance  in  one  of  the  evening  newspapers  of 
a  letter  written  by  Mr.  Gillespie,  accompanied  by  what  purports 
to  be  a  fac  simile  reproduction  of  a  check  to  the  order  of  Mr. 
Quigg.  I  feel  that  it  is  my  privilege,  and  I  also  feel  that  it  is  a 
duty  I  owe  myself  and  my  associate,  Mr.  Dawson,  to  state  that 
neither  he  or  I  had  any  knowledge  of  the  existence  of  the  letter 
or  of  the  check  until  both  letter  and  check  were  published  in  the 
afternoon  newspaper.  We  regret  exceedingly  the  premature 
unconsidered  disclosure  of  these  documents.  I  may  say  further 
that  we  recognize  that  the  informal,  not  to  say  irregular,  way  in 
which  these  documents  found  their  way  into  public  notice,  involves 
what  we  cannot  deny  to  be  a  reflection  under  which  we  are  resting, 
upon  the  Committee  and  upon  'Counsel  and  upon  everyone  con- 
nected with  it.  It  is  not  denied  that  the  books  of  T.  A.  Gillespie 
&  Company  are  at  this  moment  under  inspection  and  under  exam- 
ination on  behalf  o£  this  Committee,  and  I  wish  merely  to  add  that 
the  continuance  of  myself  and  Mr.  Dawson  as  the  servants  of  this 
Committee  and  as  modest  contributors  toward  the  completion  of 
what  we  regard  as  its  important  work  is  conditioned  upon  assur- 
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ances  that  we  trust  and  have  received  that  no  possible  recurrence 
of  such  an  incident  as  this  can  happen.  The  work  of  collateral 
and  supplemental  investigation  on  behalf  of  the  Committee  from 
this  point  on  will  be  under  the  charge  and  absolute  direction  of 
Mr.  Dawson,  whose  position  at  the  bar  and  whose  position  in  this 
community  I  need  not  myself  call  attention  to.  It  is  above  sus- 
picion or  reproach,  and  speaking  as  in  a  subordinate  relation  of 
counsel  to  this  Committee,  I  sincerely  trust  with  the  disavowals 
that  shall  be  made  and  the  explanation  that  will  be  made  this 
morning  that  this  most  regrettable  and  unconsidered  incident  will 
not  be  permitted  to  qualify  or  retard  in  any  way  the  progress  of 
this  Committee  toward  the  realization  of  the  great  ends  which  it 
has  in  view  and  which  are  animating  its  labors. 

Chairman  Thompson. —  In  behaK  of  the  Committee,  or  rather 
in  behalf  of  the  Chairman  of  the  Committee,  I  will  say  that  I  do 
not  know  that  I  expect  an  investigation  to  proceed  without  some 
mistakes  being  made  somewhere,  and  I  want  to  acknowledge,  as 
far  as  Mr.  Colby's  statement  goes,  that  he  or  Mr.  Dawson  did  not 
know  anything  about  this  until  this  morning,  and  it  is  correct 
they  did  not,  and  in  the  course  of  the  work  of  the  organization  of 
this  Committee  you  should  have  known  that.  The  Chair  is  to 
blame  for  this  matter,  and  I  decline  to  put  the  blame  or  responsi- 
bility on  anybody  else,  either  a  member  of  the  Committee  or  person 
connected  with  the  Committee.  I  am  to  blame  for  it  entirely,  if 
there  is  any  blame  about  it,  and  there  is  not  any  disposition  to  go 
into  anybody's  books  or  papers,  or  anything  else,  and  publish  any- 
thing on  the  side  at  all,  and  I  do  not  intend  to  do  it,  and  I 
have  absolute  confidence  in  our  counsel  and  Mr.  Dawson,  and  he 
is  acting  as  an  assistant  counsel  and  actuary,  and  Mr.  Dawson  is 
not  an  expert  account.  I  have  great  confidence  in  Mr.  Dawson, 
and  I  desire  to  have  this  work  done  through  him.  'Of  course  the 
responsibility  of  the  'Chairman  of  this  Committee  will  continue, 
and  it  has  got  where  we  do  not  know  what  tomorrow  brings  forth 
in  this  investigation,  and  never  have,  and  probably  never  will, 
and  as  it  comes  along  we  simply  try  to  do  the  best  we  can  and 
make  the  best  investigation  our  human  limitations  will  permit,  and 
will  try  and  continue  in  the  same  old  way,  and  I  want  to  again 
reiterate  my  confidence  in  counsel  and  confidence  in  assistant 
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counsel  and  to  say  to  them  publicly  that  this  matter,  in  so  far  as  it 
disturbs  them  or  anyone  else,  that  the  Chair  takes  the  absolute 
blame  for  it  all,  wherever  there  is  blame,  and  we  will  continue,  and 
I  trust  hereafter  any  matters  that  come  up  such  arrangements  will 
be  made  that  the  counsel  will  know  about  them  as  soon  as  the 
Chairman  does. 

Mr.  Dawson. —  Mr.  Chairman,  I  accept  the  very  heavy  responsi- 
bility which  devolves  upon  me  under  the  appointment  which  you 
have  so  kindly  and  generously  made  accompanied  with  words  so 
flattering,  and  I  fear  so  undeserved,  with  much  reluctance.  It  is 
not  at  all  infrequent  that  the  word  actuary  is  confused  with  that 
of  an  accountant,  and  I  was  particularly  careful  when  invited  to 
join  your  investigation  to  make  it  clear  that  I  was  not  a  public 
accountant  by  profession.  It  is  the  duty  of  insurance  actuaries  to 
make  themselves  thoroughly  familiar  with  accounts  and  to  be  in 
position  to  audit  accounts  of  insurance  companies  which  are  fre- 
quently complicated,  as  a  part  of  their  work,  and  it  is  only  in  that 
way  that  I  have  any  special  familiarity  with  it  In  coming  into 
the  work  I  had  no  notion  in  the  world,  as  you  know,  that  this  very 
heavy  responsibility  would,  especially  under  circumstances  like 
these,  devolve  upon  me,  but  I  have  every  confidence  in  the  integ- 
rity of  the  Chairman  of  this  Committee  and  absolute  confidence 
in  the  integrity  and  ability  of  the  Chief  Counsel  of  this  Com- 
mittee, and  I  shall  be  very  glad  to  do  what  I  can  to  deserve  the 
confidence  which  you  have  reposed  in  me. 

Chairman  Thompson. —  I  want  to  say  this,  I  do  not  know  that 
I  have  ever  shrank  from  any  responsibility  that  happened  to  como 
my  way.  This  matter  that  became  public  I  wish  that  it  had  not 
ever  happened  to  come  at  all  before  the  Committee  or  before  any- 
body concerned,  and  if  I  have  any  duty  I  am  going  to  perform  it, 
and  as  these  investigations  bring  things  up,  I  do  not  care  who 
it  hits,  if  they  get  in  the  way  they  wiU  have  to  be  hit.  I  cannot 
help  but  now  beg  indulgence  for  the  very  human  idea  of  reluct- 
ance, and  I  am  frank  to  say  that  I  am  reluctant  and  I  am  sorry 
that  this  thing  had  to  be  published  at  all. 

Mr.  Colby. —  I  believe  the  President  of  the  Guaranty  Trust 
Company  is  present,  as  well  as  counsel,  in  obedience  to  the  Com- 
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mittee's  subpoena,  and  that  they  have  some  papers  and  documents 
ready  for  delivery  to  the  Committee,  in  compliance  with  the 
subpoena. 

Mr.  Garrett. — Yes,  sir. 

Mr.  Colby. —  Well,  leave  them  with  the  Committee  and  we 
will  examine  them. 

Mr.  Garrett. —  Mr.  Dawson  is  to  examine  them,  is  he? 

Mr.  Colby. — Yes,  sir. 

Mr.  Garrett. —  I  put  them  in  the  custody  of  Mr.  Dawson. 

'Chairman  Thompson. —  The  counsel  of  the  Committee  is  Mr. 
Colby.  Put  them  in  custody  of  Mr.  Colby.  We  are  not  going  into 
details  in  regard  to  the  organization  of  our  Committee  at  all. 

(Mr.  Garrett  hands  the  papers  and  documents  over  to  Mr. 
Colby,  as  requested.) 

Mr.  Garrett. —  Mr.  Sabin's  attendance  is  not  required  until 
further  notice  ? 

Chairman  Thompson. —  ISTo,  sir. 

Mr.  Colby. —  Mr.  Chairman,  I  call  your  attention  to  the  fact 
that  Mr.  Walter  G.  Oakman  is  in  attendance  under  the  subpoena. 
Is  there  anything  you  wish  of  him  ? 

Chairman  Thompson. —  I  would  like  to  talk  with  Mr.  Oakman 
a  few  minutes. 

Senator  Towner,  presiding. 

FisHEE,  HoEACE  M.,  being  recalled  for  further  examination, 
testified  as  follows: 

Examination  by  Mr.  Colby: 

Q.  Mr.  Fisher,  while  we  are  waiting  for  some  material  which 
you  have  sent  for,  I  will  take  up  this  phase  of  the  subject;  The 
Interborough  Metropolitan  Company  was  a  holding  company  and 
possibly  is  still  a  holding  cocmpany  ?     A.  Yes,  sir. 

Q.  About  when  was  it  incorporated  ?  A.  In  the  early  part  of 
1906,  in  March,  I  think. 
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Q.  In  March,  1906  ?    A.  Yes,  sir. 

Q.  And  what  was  it  intended  to  hold?  A.  To  hold  securities 
of  other  companies,  to  advance  moneys  for  the  construction  of 
transportation  lines,  and  so  on. 

Q.  Do  you  mean  to  say  of  the  subway  ?    A.  No,  sir,  of  the  — 
Q.  That  was  then  building?     A.  ISTo,  sir,  not  of  the  subway 
specially. 

Q.  Not  of  the  subway  specially?     A.  No,   it  was  supposed 
simply  to  aid  in  the  construction  of  transportation  lines  in  general. 
Q.  To  aid  in  the  construction  of  Interborough  or  allied  trans- 
portation lines  ?    A.  Yes,  sir. 

Q.  It  was  not  going  into  the  business  generally  of  constructing 
transit  lines  ?  A.  No,  sir,  but  aid  subsidiary  companies  in  con- 
struction and  extension  of  their  lines. 

Q.  In  other  words  it  was  conceived  and  created  as  a  part  oi 
the  general  scheme  of  maintenance  and  direction  and  operatio  i 
of  the  transit  lines  in  New  York  ?    A.  Yes,  sir. 

Q.  Were  its  directors  substantially  the  directors  of  the  Inter- 
borough Rapid  Transit  Company?    A.  No,  sir. 

Q.  Many  of  the  Interborough  Rapid  Transit  Company  directors 
were  its  directors,  however  ?    A.  Yes,  sir. 

Q.  In  other  words,  there  were  many  common  directors?  A. 
Yes,  sir. 

Q.  Were  there  some  men  who  were  officers  of  both  companies, 
other  than  as  directors  ?    A.  Yes,  sir. 

Q.  You  have  a  very  remarkable  and  assistful  memory  that  I  am 
constantly  relying  upon  more,  and  can  you  recall  the  names  of  the 
common  officers  of  the  companies?  A.  They  have  changed  quite 
a  number  of  times  since  the  organization. 

Q.  At  the  time  of  its  incorporation ;  will  that  memorandum  help 
you?  (Colby  hands  memorandum  to  the  witness.)  A.  These  are 
the  officers  at  the  present  time.  I  take  it  you  do  not  want  the 
present  officers. 

Q.  My  question  had  in  view  the  original  officers;  if  you  can 
only  tell  me  the  present  officers,  let  me  have  that  ?  A.  The  present 
officers,  chairman  of  the  board,  is  August  Belmont;  president, 
Theodore  P.  Shonts;  assistant  to  the  president,  W.  Leon  Pepper- 
man  ;  vice-president,  duties  to  be  assigned,  H.  H.  Vreeland ;  vice- 
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president  to  sign  securities,  E.  Mora  Davison;  vice-president,  G. 
W.  Eoss;  secretary,  H.  M.  Fisher;  treasurer,  J.  H.  Campbell; 
general  counsel,  Richard  Reid  Rogers ;  general  attorney,  James  L, 
Quackenbush ;  auditor,  E.  F.  J.  Graynor. 

Q.  Are  those  the  officers  of  the  Interborough  Metropolitan  or 
the  Interborough  Rapid  Transit  Company?  A.  Interborough 
Consolidated  Corporation,  formerly  Interborough  Metropolitan 
Company.     (Witness  hands  memorandum  back  to  Mr.  Colby.) 

Q.  So  that  the  officers  are  practically  the  same  of  the  Inter- 
borough Consolidated  Corporation  and  the  Interborough  Rapid 
Transit  Company?    A.  Yes,  sir. 

Q.  Is  Mr.  August  Belmont  chairman  of  the  board  of  the  Inter- 
borough Rapid  Transit  Company?     A.  Yes,  sir. 

Q.  And  he  holds  the  same  position  in  the  Consolidated  Corpora- 
tion?   A.  Yes,  sir. 

Q.  What  is  the  capital  of  the  Interborough  Consolidated?  A. 
Its  bonds,  4^  per  cent,  collateral  trust  bonds  — 

Q.  I  mean  the  capital  stock  ?  A.  Common  stock  932,626  shares, 
without  par  value;  preferred  stock,  6  per  cent,  preferred  stock, 
457,405  shares,  par  value  $100  each.  Do  you  want  the  bonded 
indebtedness  ? 

Q.  Yes.  A.  41/^  per  cent  collateral  trust  bonds,  1956, 
$67,825,000;  ten  year  notes,  1925,  $2,500,000. 

Q.  The  Interborough  Consolidated  Corporation  was  formed 
recently,  was  it  not  ?    A.  Yes,  sir. 

Q.  When?    A.  June  1,  1915. 

Q.  And  I  understand  you  to  say  that  it  is  the  successor  of  the 
Interborough  Metropolitan?    A.   Yes,  sir. 

Q.  And  took  over  the  holdings  and  assets,  speaking  generally  of 
the  Interborough  Metropolitan  ?    A.  Yes,  sir. 

Q.  Now,  the  Interborough  Metropolitan  from  its  incoi-poration 
in  the  early  part  of  1906  acquired  what  stock  of  the  local  transit 
companies?  A.  The  stock  of  the  Interborough  Rapid  Transit 
Company,  Metropolitan  Street  Railway  Company,  and  Metropoli- 
tan Securities  Company. 

Q.  It  was  what  I  may  describe  as  the  nuptial  knot  of  the  sub- 
ways and  the  surface  lines  in  New  York;  is  that  a  fair  figure  of 
speech  ?    A.  I  guess  that  will  answer  as  well  as  any  other. 
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Q.  It  was  the  outgrowth  of  the  negotiations  that  culminated  in 
that  year  between  Mr.  Belmont  of  the  Interborough  and  llr.  Ryan 
and  his  associates  as  the  chief  owners  of  the  surface  lines ;  is  that 
correct?    A.  Yes,  sir. 

Q.  What  was  the  capital  of  the  Interborough  Metropolitan  ?  A. 
$35,000,000  —  I  beg  your  pardon;  I  was  thinking  of  the  Inter- 
borough Rapid  Transit.  The  capital  of  the  Interborough  Metro- 
politan Company  was  the  same  as  the  capital  of  the  Interborough 
Consolidated  Corporation,  with  the  exception  the  common  stock 
carried  a  par  value  of  $100  a  share. 

Q.  In  other  words,  the  Interborough  Metropolitan  had  a  capital 
stock  of  $93,262,000?    A.  Yes,  sir. 

Q.  What  was  the  preferred  stock  ?  A.  Preferred  stock  was  the 
same  as  the  Interborough  Consolidated,  $45,740,000. 

Q.  Did  it  have  any  bonds,  the  Interborough  Metropolitan  ?  A. 
$67,625,000. 

Q.  In  other  words,  the  new  company  formed  in  June,  1915, 
called  the  Interborough  Consolidated,  and  the  predecessor  com- 
pany, the  Interborough  Metropolitan,  had  the  same  number  of 
shares  of  preferred  stock  and  the  same  number  of  shares  of  com- 
mon stock,  speaking  approximately  ?    A.  Yes,  sir. 

Q.  And  the  same  outstanding  bond  issue  ?    A.  Yes,  sir. 

Q.  What  was  the  necessity  or  occasion  for  the  formation  of  the 
Interborough  Consolidated  Company  ?  A.  Primarily  for  the  pur- 
pose of  inaugurating  the  payment  of  dividends. 

Q.  On  its  preferred  or  common  stock?    A.  Prefen-ed  stock. 

Q.  Had  the  Interborough  Metropolitan  made  no  payments  of 
dividends  ?  A.  Only  in  the  early  period,  about  a  year  and  a  half, 
I  think,  after  the  organization. 

Q.  What  dividends  did  the  Interborough  Metropolitan  pay? 
A.  5  per  cent. 

Q.  How  many  years  did  you  pay  them  ?  A.  About  a  year  and 
a  half,  I  think;  I  am  not  sure. 

Q.  They  made,  in  other  words,  one  annual  and  possibly  a  half- 
year  payment  of  dividends?    A.  Yes,  sir. 

Q.  And  discontinued  payment  as  early  as  1908  ?  A.  Discon- 
tinued payment  of  dividends  in  July,  1907. 

Q.  In  other  words,  only  a  few  weeks  more  than  a  year  after  its 
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incorporation  ?  A.  Yes,  sir.  The  next  dividend  would  have  been 
due  October  1st. 

Q.  And,  with  the  exception  of  that  dividend  paid  by  the  Inter- 
borough  Metropolitan,  am  I  to  understand  the  Interborough  Rapid 
Transit  Company,  notwithstanding  the  great  development  of  its 
traffic  and  extension  of  its  lines,  has  paid  no  other  or  later  divi- 
dends on  its  stock  ?  A.  Yes,  sir ;  the  Interborough  Eapid  Transit 
Company  has  continued  to  pay  dividends  on  its  stock  from  the 
beginning. 

Q.  But  its  stock  is  held  by  the  Interborough  Metropolitan  ?  A. 
Yes,  sir. 

Q.  And  it  paid  that  dividend  into  the  Interborough  Metropoli- 
tan Company  ?    A.  Yes,  sir. 

Q.  And  no  stockholder  of  the  Interborough  Metropolitan  ever 
got  a  dividend?    A.  ISTo,  sir. 

Q.  Since  1907  ?    A.  No,  sir. 

Q.  Not  even  the  holders  of  the  preferred  stock  of  the  Inter- 
borough Metropolitan  got  any  dividend  after  1907,  in  July?  A. 
Correct. 

Q.  In  other  words,  the  dividends  —  I  mean  to  say,  in  other 
words,  the  great  and  increasing  earnings  of  the  Interborough  sub- 
way operations  have  been  paid  into  the  holding  company  and  have 
apparently  encountered  some  quicksand  ?    A.  No,  sir. 

Q.  At  least  they  have  not  any  longer  constituted  dividends  after 
touching  the  Interborough  Metropolitan  Company  ?  A.  They  were 
put  to  good  uses. 

Q.  They  were  put  to  good  uses  ?    A.  Yes,  sir. 

Q.  You  mean  paying  the  interest  on  bonds  ?  A.  Yes,  sir,  they 
were  used  to  pay  the  interest  on  the  4%  per  cent,  bonds. 

Q.  On  the  $67,625,000  outstanding  bonds  of  the  Interborough 
Metropolitan?  A.  Yes,  sir,  and  I  might  add,  so  as  to  clear  up 
the  entire  situation,  that  the  Interborough  Metropolitan  made  a 
loan,  I  cannot  tell  you  now  in  what  year,  of  $15,000,000  of  which 
approximately  $8,500,000  was  paid  in,  and  the  balance  of  the 
moneys  received  from  the  Interborough  Company  dividends  went 
to  reduce  that  loan,  to  pay  off  that  loan,  rather. 

Q.  You   mean   the  Interborough   borrowed    $50,000,000?  A. 
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$15,000,000.     They  did  not  borrow  $15,000,000.  They  author- 
ized it,  and  only  borrowed  $8,500,000. 

Q.  About  what  time,  as  near  as  you  can  fix  it?  A.  1907  or 
1908,  I  am  not  sure  which. 

Q.  Who  did  they  borrow  that  from?  A.  These  figures  are 
very  simple,  and  I  have  them  upstairs,  but  I  have  no  preparation 
and  I  cannot  remember  the  dates. 

Q.  I  do  not  want  to  pursue  the  thing  if  you  are  not  clear  to 
answer;  I  will  have  it  understood  my  questions  are  of  somewhat 
of  a  general  purport,  and  you  can  answer  approximately  subject 
to  confirmation,  if  we  deem  it  important.    A.  All  right,  sir. 

Q.  Who  was  this  money  borrowed  from  ?  A.  It  was  —  I  don't 
remember  exactly  how  that  transaction  was  carried  out.  I  would 
have  to  refresh  my  memory  by  referring  to  the  correspondence. 

Q.  Explain  to  me  the  purpose  of  the  passage  of  the  Inter- 
borough  Metropolitan  into  the  Interborough  'Consolidated  Cor- 
poration ?  A.  As  I  stated,  it  was  for  the  purpose  of  inaugurat- 
ing the  payment  of  dividends  on  the  preferred  stock  of  the  Inter- 
borough Metropolitan  Company,  now  the  preferred  stock  of  the 
Interborough  Consolidated  Corporation. 

Q.  Why  could  not  the  Interborough  Metropolitan  pay  dividends 
on  the  preferred  stock  if  of  the  same  amount  and  the  same  prop- 
erty ?  A.  Because  its  liabilities  were  in  excess  of  its  assets.  In 
other  words,  they  had  a  liability  of  approximately  $135,000,000 
and  an  asset  of  approximately  $50,000,000. 

Q.  And  what  did  you  do  in  the  reorganization  toward  the  re- 
duction of  your  liabilities  ?  A.  Took  the  par  value  off  of  the 
common  stock. 

Q.  What  were  the  assets  then,  what  were  the  assets  of  the  In- 
terborough made  up  of,  speaking  generally?  A.  You  mean  the 
Interborough  Metropolitan  ? 

Q.  The  Interborough  Metropolitan?  A.  The  stock  of  the  In- 
terborough Eapid  Transit  Company,  the  stock  of  the  New  York 
Railways  Company  and  the  stock  of  the  Metropolitan  Securities 
Company  and  a  substantial  interest  in  the  stock  of  the  New  York 
Transportation  Company,  and  miscellaneous  securities. 

Q.  Have  you  the  last  balance  sheet  of  the  Interborough  Metros 
politan  prior  to  the  formation  of  the  Interborough  Consolidated  ? 
A.  Yes,  sir,  but  not  in  my  possession  here. 


426         Investigation  of  Public  Service  Commissions 

Q.  Was  the  stock  of  the  New  York  Railways  Company  of  any 
value  in  your  opinion  ?    A.  Yes,  sir. 

Q.  About  what  value?  A.  I  should  place  a  value  of  about 
forty  dollars  per  share  on  the  stock  at  the  present  time.  Under- 
stand, that  is  a  subject  of  fluctuation. 

Q.  It  pays  no  dividend  ?    A.  No,  sir. 

Q.  And  it  has  not  paid  any  dividend  for  years  ?  A.  It  has 
not  paid  any  dividend  since  its  organization  in  1912.  It  was 
organized  in  1912,  and  it  has  never  paid  a  dividend. 

Q.  What  is  the  aggregate  of  its  stock?  A.  It  is  about  seven- 
teen million  and  a  half. 

Q.  Par  value  ?     A.  Yes,  sir. 

Q.  Which  you  reckon  as  worth  forty  dollars  a  share,  which 
would  be  forty  per  cent,  of  that  amount?    A.  Yes,  sir. 

Q.  In  other  words,  about  $7,000,000  ?     A.  Yes,  sir. 

Q.  Has  the  Metropolitan  securities  stock  any  value  ?  A.  No, 
sir. 

Q.  That  is  absolutely  valueless?     A.  Absolutely  valueless. 

Q.  What  do  you  consider  the  value  of  the  stock  of  the  Inter- 
borough  Rapid  Transit  Company?    A.  $325  per  share. 

Q.  And  what  is  the  total  of  that  stock,  as  an  asset  of  the 
Interborough  Metropolitan  Company ;  what  was  it  ?  A.  319,'72S 
shares,  I  think  is  what  the  Interborough  Consolidated  owns,  of  a 
total  issue  of  350,000  shares. 

Q.  In  other  words,  as  an  asset,  the  stock  of  the  Interborough 
Rapid  Transit  Company  in  the  possession  of  either  the  Inter- 
borough Metropolitan  or  the  new  corporation  the  Interborough 
Consolidated  is  worth  about  $32,000,000?  A.  You  said  worth. 
You  mean  the  par  value  ? 

Q.  Yes,  the  par  value  would  be  about  $32,000,000  and  it  is 
worth  .3^  times  that,  according  to  your  price  ?  A.  It  is  a  little 
different  than  that.  Let  me  see  the  statement  you  have  there,  and 
I  think  I  can  give  the  figures  accurate  from  that.  I  have  that 
here. 

Mr.  Quackenbush. —  Mr.  'Colby,  you  have  all  of  this  informa- 
tion in  the  black  covered  book  that  was  turned  over  to  Mr.  Daw- 
son and  it  will  save  time  if  you  have  that  here. 
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Mr.  Colby. —  That  does  not  seem  to  be  here,  but  I  will  have  it 
here  at  2  o'clock.  A.  That  is  approximately  correct,  but  I  would 
like  to  confirm  it  later. 

Q.  In  other  words,  speaking  approximately,  for  the  purpose  of 
the  moment,  the  value  of  the  Interborough  Rapid  Transit's  stock 
in  the  hands  of  the  Interborough  Consolidated  is  about  one  hun- 
dred, or  one  hundred  and  two  or  one  hundred  and  three  million 
dollars?     A.  Yes,  sir,  somewhere  along  there. 

Q.  So  that  with  the  wiping  off  of  the  par  value  of  the  Inter- 
borough Metropolitan  common  stock,  you  have  brought  that  bal- 
ance sheet  to  the  point  where  the  payment  of  a  dividend  is  possible 
on  the  preferred  stock?     A.   Correct. 

Q.  In  other  words,  the  formation  of  the  Interborough  Con- 
solidated marks  the  recognition  by  the  present  manager  of  the 
Interborough  Rapid  Transit  Company  that  the  so  called  merger 
of  the  Interborough  Rapid  Transit  Company-  with  the  surface 
lines  in  March,  1906,  was  of  no  value  to  the  Interborough  Rapid 
Transit  Company  whatever  ?  A.  I  wouldn't  care  to  answer  that 
question. 

Q.  In  other  words,  the  only  value  which  survives  out  of  that 
merger  is  the  Interborough  Rapid  Transit  Company's  stock  with 
a  possible  qualification  of  a  theoretical  value  of  forty  dollars  a 
share  to  the  stock  of  the  surface  railways  which  concededly  have 
paid  no  dividend  for  years?  A.  Plus  its  interest  in  the  New 
York  Transportation  Company. 

Chairman  Thompson  presiding. 

Q.  What  did  the  surface  lines  receive  at  the  time  of  the  merger 
into  the  Interborough  Metropolitan  as  a  consideration  of  turning 
over  their  stocks  and  securities  to  the  Interborough  Metropolitan  ? 
A.  That  is  also  set  out  in  the  papers  you  have.  It  was  one  share 
of  preferred  stock  and  fifty-five  dollars  in  common.  I  think  that 
is  correct,  for  one  share  of  stock  of  the  Metropolitan  Street 
Railway. 

Q.  The  Metropolitan  Street  Railway  stock  has  'pradtioally 
evaporated,  so  far  as  value  is  concerned,  and  its  former  owners 
still  hold  the  share  of  preferred  stock  and  of  common  stock  of  the 
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Interborough  Metropolitan?  A.  It  was  given  to  them,  whether 
they  still  hold  it  or  not  I  couldn't  say. 

Q.  It  is  not  recalled  ?    A.  No,  sir. 

Q.  And  it  is  to  pay  dividends  upon  such  preferred  stock  the 
drastic  reorganization  of  the  Interborough  Metropolitan  has  been 
accomplished  ?  A.  To  pay  dividends  on  the  Interborough  Consoli- 
dated preferred ;  yes,  sir. 

Q.  In  other  words,  the  subways  are  stiU  under  the  obligations 
they  contracted  at  the  time  of  their  merger  with  the  surface  lines, 
and  the  consideration  passing  to  the  surface  lines  has  disappeared 
as  an  asset  in  the  Interborough  company's  chest?  A.  With  the 
exception  of  the  New  York  Railway's,  which  it  still  holds. 

Q.  And  the  Interborough  Rapid  Transit  Company,  or  to  speak 
colloqually,  the  subway,  is  trying  to  disburden  itself  of  some  of 
this  one-sided  obligation  in  order  that  it  may  pay  dividends  upon 
the  stock  which  it  issued  to  the  owners  of  the  Metropolitan  Street 
Railway  companies  ?  A.  I  do  not  understand  it  is  trying  to  dis- 
burden itself  in  any  way. 

Q.  Concededly  it  has  charged  oil  in  this  reorganization  $95  out 
of  every  hundred  of  the  value  of  the  common  stock,  or  at  least 
of  the  par  value  of  the  common  stock,  of  the  Interborough  Metro- 
politan?   A.  Yes,  sir. 

Q.  And  that  common  stock  is  nearly  one  hundred  millions  ?  A. 
That  is  correct. 

Q.  And  of  the  obligations  which  the  Interborough  Metropolitan 
issued,  not  to  say  assumed,  but  issued,  this  reorganization  is  the 
charging  off  of  ninety-five  millions  in  round  numbers,  or  at  least 
approximately  ninety?  A.  Not  quite  as  much  as  that.  You  are 
not  very  far  out  of  the  way. 

Q.  We  will  go  into  these  figures  a  little  more  accurately  later  ? 
A.  Yes,  sir. 

Chairman  Thompson. — ^We  will  suspend,  now,  and  in  the  mean- 
time if  there  is  any  information  given  out  it  will  be  given  through 
the  Chairman  of  the  Committee.  We  will  suspend  until  2:30 
o'clock. 

Whereupon,  at  1 :05  o'clock  p.  m.  a  recess  was  taken  until  2 :30 

p.  M. 
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AFTERNOOlSr  SESSION 

The  Coimnittee  was  called  to  order  at  2 :52  o'clock  p.  m.,  Sen- 
ator Towner  in  the  chair. 

Chairman  Towner. —  The  Committee  will  come  to  order. 
H.  M.  FisHEE,  recalled. 

By  Mr.  Colby: 

Q.  Mr.  Fisher,  will  you  please  state  the  losses  which  have  been 
incurred  by  the  Interborough-Metropolitan  Company  which  were 
the  —  one  of  the  immediate  occasions  for  its  reorganization  into 
the  Interborough  Consolidated?  A.  Perhaps  I  had  better  start 
from  the  beginning  and  say  that  the  Interborough  Consolidated 
corporation  was  formed  for  the  purpose  of  adjusting  our  balance 
sheet  and  wiping  out  a  very  large  deficit  composed  of  losses 
incurred  through  the  bankruptcy  of  the  Metropolitan  System 
and  the  Metropolitan  Securities  Company,  aggregating  in  the 
total  about  —  between  eighty  and  ninety  million  dollars  would  be 
about  as  near  as  I  can  recollect. 

Q.  That  was  the  amount  of  your  losses  ?  A.  Yes,  sir.  They 
consisted  of  losses  on  the  Metropolitan  Street  Railway  stock  and 
the  stock  of  the  Metropolitan  Securities  Company. 

Q.  When  the  Interborough-Metropolitan  acquired  the  subways 
and  the  surface  lines,  did  the  Interborough  Kapid  Transit  Com- 
pany make  certain  guarantees  to  the  holders  of  either  the  bonds 
or  the  stocks  of  the  surface  lines  ?  A.  The  Interborough  Eapid 
Transit  Company  did  not ;  no,  sir. 

Q.  Did  it  guarantee  a  dividend  upon  any  of  the  stock  or  other 
securities  of  the  surface  lines?    A.  No,  sir. 

Q.  Did  it  guarantee  a  dividend  upon  the  Interborough-Metro- 
politan stock  delivered  to  the  stockholders  of  the  securities  of  the 
surface  lines?  A.  No,  sir.  The  dividend  that  was  paid  origi- 
nally on  the  Interborough-Metropolitan  preferred  stock  was 
obtained  from  the  Metropolitan  Street  Railway  stock  at  that  time, 
that  income  having  ceased  —  dividends  on  the  preferred  stock  of 
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the  Interborough-Metropolitan  Company  ceased  at  about  the  same 
time,  so  that  the  revenue  for  the  payment  of  the  dividends  on  the 
preferred  stock  was  derived  from  the  Metropolitan  System 
originally. 

Q.  The  acquisition  of  the  surface  lines  through  the  medium 
of  the  Interborough-Metropolitan  you  have  testified  was  in  March, 
1906  ?    A.  Yes,  sir. 

Q.  When  did  the  surface  lines  or  the  system  of  surface  lines 
go  into  bankruptcy?    A.  In  1908,  as  near  as  I  can  remember. 

Mr.  Quackenbush. —  ]\'o,  that  is  a  mistake.  September  24, 
1907. 

Q.  September  24,  1907  ?     A.  Yes. 

Q.  What  is  this  total  of  loss  of  between  eighty  and  ninety 
millions  made  up  of,  speaking  necessarily  with  some  generality? 
A.  It  was  a  loss  in  the  Metropolitan  Street  Railway  stock  and 
Metropolitan  Securities  Company  approximately,  and  the  losses 
incurred  from  loans  to  the  —  I  am  wrong  —  it  is  made  up  prin- 
cipally of  the  loss  of  the  Metropolitan  Street  Railway  and  Metro- 
politan Securities  Company  stocks. 

Q.  Which  has  been  acquired  by  this  holding  company,  the  Inter- 
borough-Metropolitan ?    A.  Yes,  sir. 

Q.  "V^Tiat  did  the  Interborough  Eapid  Transit  Company  esti- 
mate the  stock  of  the  Metropolitan  Street  Railway  Company  to 
be  worth  at  the  time  the  holding  company  acquired  it  ?  A.  I  am 
not  aware  that  any  estimate  was  made  —  at  least  I  have  never  seen 
any  figures. 

Q.  It  appears  in  one  of  the  minute  books,  an  estimate  made 
by  Mr.  Skid  ?  A.  I  was  not  aware  that  estimate  was  made  as  a 
basis  for  issuing  securities,  though.  I  think  that  was  more  of 
an  estimate  made  on  the  earning  powers  of  the  property,  and  an 
estimate  of  future  earnings.  I  have  not  seen  that  estimate  since 
1907,  but  that  is  my  recollection. 

Q.  Did  the  estimate  figure  as  a  matter  of  persuasion  or  induce- 
ment to  the  Interborough  in  entering  upon  this  disastrous  trans- 
action ?    A.  I  presume  so,  but  I  cannot  say  definitely. 

Q.  As  a  matter  of  fact,  do  you  recall  what  Mr.  Skid's  estimate 
was  of  the  value  of  the  Metropolitan  stock  ?    A.  I  do  not. 
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Q.  You  do  not  recall  that  he  estimated  it  as  worth  $155  a  share 
at  that  time  ?    A.  I  don't  know ;  no,  sir. 

Q.  If  your  attention  were  called  to  such  an  estimate,  you  would 
be  obliged  to  conclude  it  was  very  extravagant,  wouldn't  you  ?  A. 
I  think  so. 

Q.  Why  did  the  Interborough  acquiesce  in  this  arrangement? 
Why  did  it  make  this  arrangement  with  the  surface  lines?  A. 
That  I  could  not  sa3^  That  arrangement  was  made  by  my  supe- 
riors, and  I  have  no  statement  to  make  on  it. 

Q.  Was  there  any  element  of  compulsion  or  pressure  exerted 
upon  the  Interborough  Kapid  Transit  Company  ?  A.  I  could  not 
say,  sir. 

Q.  Were  there  any  attacks  pending  at  the  time  upon  the  Inter- 
borough Rapid  Transit  Company,  proceeding  from  the  surface 
lines  or  other  owners?     A.  I  have  no  recollection  of  any  attacks. 

Q.  Any  threats  of  attack  ?    A.  No,  sir. 

Q.  Any  threat  to  build  a  competing  system  of  subways  ?  A.  Oh 
yes,  they  were  figuring  on  competing  systems  at  the  time. 

Q.  Who  were  commonly  understood  to  be  the  controlling  owners 
of  the  surface  lines  at  that  time  ?    A.  Mr.  Ryan  and  his  associates. 

Q.  And  was  this  Interborough-Metropolitan  Company  the  cor- 
porate name  of  the  so-called  Ryan-Belmont  merger,  you  remember, 
with  which  we  have  all  grown  familiar?    A.  Yes,  sir. 

Q.  Was  the  Interborough  Rapid  Transit  Company  at  that  time 
in  quest  of  legislative  aid  or  relief  at  Albany?  A.  No,  sir;  not 
to  my  knowledge. 

Q.  You  don't  recall  that  they  were  seeking  some  enabling  stat- 
utes for  the  purpose  of  facilitating  the  completion  of  their  subway 
system?    A.  That  is  quite  possible. 

Q.  Did  the  subway  line  encounter  some  mysterious  but  form- 
idable opposition  in  gaining  that  legislative  relief?  A.  That  I 
could  not  say,  Mr.  Counsel.  I  had  nothing  to  do  with  the  conduct 
of  those  negotiations. 

Q.  Did  the  Interborough  —  was  the  Interborough  Rapid  Tran- 
sit Company  keenly  desirous  of  acquiring  the  surface  lines?  A.  I 
could  not  say. 

Q.  This  prompt  collapse  of  the  surface  lines  entailing  this 
entire  disappearance  of  it^  securities  as  elements  of  value  to  the 
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Interborough  Eapid  Transit  Company,  was  it  foreseen  or  dreamed 
of  or  suspected  by  the  Interborough  people  ?    A.  I  don't  think  so. 

Q.  Is  the  Interborough  Eapid  Transit  Company  still  making 
regular  payments  on  account  of  stock  or  other  guarantees  in  dis- 
charge of  obligations  contracted  under  this  merger?  A.  Did  I 
understand  you  to  say  the  Interborough  Rapid  Transit  Company  ? 

Q.  Yes.     A.  :NTo. 

Q.  Is  any  company  affiliated  —  is  that  true  of  any  company 
affiliated  with  the  Interborough  Eapid  Transit  Company?  A. 
Yes,  sir. 

Q.  What  company?  A.  I  beg  your  pardon,  I  misunderstood 
your  question. 

Mr.  Colby. — ■  Eead  the  question  again. 

The  question  was  repeated  by  the  stenographer  as  follows :  "  Is 
any  company  affiliated  —  is  that  true  of  any  company  affiliated 
with  the  Interborough  Eapid  Transit  Company  ?  " 

Mr.  Fisher. —  No,  the  question  preceding  that. 

(The  preceding  question  was  repeated  by  the  stenographer  as 
follows) :  "  Is  the  Interborough  Eapid  Transit  Company  still 
making  regular  payments  on  account  of  stock  or  other  guarantees 
in  discharge  of  obligations  contracted  under  this  merger  ?  "  A.  This 
same  answer  will  apply  to  all  other  companies  now  owned  or 
controlled  by  the  Interborough  Consolidated  Corporation. 

Q.  Was  the  Interborough  Eapid  Transit  Company  compelled 
under  the  terms  of  this  Interborough-Met.  merger,  to  buy  and  pay 
for  a  certain  amount  of  stock  of  the  Metropolitan  Securities  Com- 
pany? A.  ISTo,  sir.  The  stock  of  the  Interborough-Metropolitan 
Company  was  issued  from  the  Metropolitan  Securities  Company. 

Q.  What  do  you  consider  the  value  of  Avhat  the  Interborough 
Eapid  Transit  Company  parted  with  in  this  merger  to  be?  A.  I 
am  not  aware  that  it  parted  with  any  value.  It  still  has  the  same 
value  it  had  before,  or  would  have  had  if  it  had  not  joined  in  the 
merger. 

Q.  Did  I  understand  you  to  say  the  mergei-  practically  accom- 
plished an  equal  division  of  its  ownership,  however?  A.  In 
accordance  with  the  securities  issued. 
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Q.  And  it  was  tantamount,  practically,  to  an  equal  division  of 
ownership,  was  it  not?     A.  It  was  not  an  equal  division;  no  sir. 

Q.  Indicate  to  be  the  basis  on  which  the  surface  lines  were 
merged  with  the  subway  line?  A.  The  Interborough  was  given 
$200  in  4I/2  per  cent,  bonds,  and  $99  in  and  on  the  stock  of  the 
InterboroughnMetropolitaii  Company,  for  one  share  of  the  —  for 
$100,  I  should  have  said,  of  the  Interborough  Rapid  Transit 
stock.  The  Metropolitan  Securities  Company  was  given  $93.50 
of  common  stock  of  the  Interborough-Metropolitan  Company  for 
one  share  of  —  $100,  I  should  have  said,  of  stock  of  the  Metropol- 
itan Securities  Company,  $75  paid  in.  The  Metropolitan  Street 
Eailway  Company  was  given  one  share  of  the  preferred  stock  of 
the  Interborough-Metropolitan  Companj',  and  $55  of  common 
stock  for  —  I  should  not  have  said  one  share  —  I  should  have 
said  $100  of  preferred  stock  and  $55  of  common  stock  for  $100 
of  the  Metropolitan  stock.  I  will  give  you  that  basis  in  a  little 
better  form —  (witness  takes  book  from  Mr.  Colby.)  Now,  if 
you  will  allow  your  stenographer  to  take  it  down,  I  will  read  it 
from  the  records  and  get  it  correct. 

Mr.  Colby. —  Take  it  down,  as  Mr.  Fisher  makes  the  statement. 

Mr.  Fisher. —  The  Interborough  Rapid  Transit  Company 
received  $200  in  bonds  and  $99  in  common  stock  for  $100  in  stock 
of  Interborough  Rapid  Transit  Company.  The  Metropolitan 
Street  Railway  received  $100  of  preferred  stock  and  $55  in  com- 
mon, for  $100  of  stock  of  the  Metropolitan  Street  Railway  Com- 
pany. The  Metropolitan  Securities  Company  received  $93.50  of 
common  stock  for  $100  of  stock  of  the  Metropolitan  Securities 
Company,  $75  paid  in. 

I3y  Mr.  Colby : 

Q.  jSTow,  everything  is  a  loss  there  except  the  bonds  which  the 
Interborough  Rapid  Transit  Company  received,  and  the  preferred 
stock  which  the  Interborough-Metropolitan  issued?     A.  Yes,  sir. 

Q.  And  it  is  for  the  purpose  of  paying  a  dividend  upon  this  pre- 
ferred stock  that  the  Interborough  Consolidated  corporation  has 
been  formed  ?  A.  JSTot  exactly  for  the  purpose  of  paying  a  divi- 
dend, but  for  the  purpose  of  adjusting  its  balance  sheet,  cleaning 
house,  as  it  were,  wiping  out  that  deficit. 
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Q.  For  the  purpose  of  shaking  clear  this  loss  of  eighty  or 
ninety  million  dollars?     A.  Yes,  sir. 

Q.  And  eliminating  from  your  balance  sheet  the  common  stock 
of  the  Interborough-Metropolitan  as  a  liability  ?  A.  ISTo,  sir.  The 
common  stock  was  not  eliminated  altogether  as  a  liability.  I 
believe  the  law  requires  the  liability  to  be  set  up  of  $5  a  share 
minimum. 

Q.  That  does  not  mean  that  the  stock  is  worth  $5  a  share  ?  A. 
The  stock  is  worth  very  much  more  than  five  dollars  a  share. 

Q.  Do  you  remember  what  you  stated  this  morning?  A.  We 
are  carrying  it  on  our  balance  sheet  at  $5  a  share. 

Q.  Having  eliminated  95  per  cent.  ?  A.  Having  made  its  stock 
of  no  par  value. 

Q.  When  was  this  reorganization  of  the  Interborough-Metro- 
politan begun?     A.  In  June,  1915;  June  1,  1915. 

Q.  Were  committees  appointed  of  its  stockholders?  A.  Yes, 
sir. 

Q.  Both  preferred  and  common  ?     A.  Yes,  sir. 

Q.  Do  you  recall  the  names  of  the  committee?  A.  I  can  give 
you  the  Chairman.     That  is  a  matter  of  record. 

Q.  Yes.     A.  I  can  get  it  for  you  in  a  very  few  minutes. 

Q.  The  chairman  of  each  committee.  A.  A.  J.  Hemphill,  who 
is  chairman  of  the  —  or  Horace  Harding  —  I  don't  know  which. 

Q.  Some  officers  of  the  Interborough  ?  A.  That  is  a  matter  of 
record. 

Q.  Some  ofEcers  of  the  Interborough  constituting  members  of 
the  Committee? 

Mr.  Fisher  (to  Mr.  Quackenbush) :     Send  up  and  get  that. 
By  Mr.  Colby: 

Q.  There  were  two  committees?  A.  Yes,  sir,  common  stock- 
holders' committee,  and  the  preferred  stockholders'  committee. 

Q.  And  invitations  were  addressed  to  the  shareholders  to  deposit 
their  stock  ?     A.  Yes,  sir. 

Q.  You  recall  who  the  depositors  were  of  each  committee?  A. 
No.  The  committee  asked  the  depositors  to  send  in  proxies.  They 
were  sent  in  to  me. 

Q.  There  was  no  deposit  of  stock  at  that  time  ?     A.  Well,  one  of 


Kepoet  of  Joint  Legislative  Committee  435 

the  committees  asked  that  proxies  be  sent  in  to  them,  and  they 
received  some  and  turned  them  over. 

Q.  Subsequently  the  stock  was  sent  in  for  exchange  after  the 
incorporation  of  the  Interborough  Consolidated  ?     A.  Yes,  sir. 

Q.  And  those  exchanges  have  been  effected  ?  A.  It  has  not  all 
been  exchanged. 

Q.  There  are  some  loose  ends,  you  mean,  some  inconsiderable 
amounts  still  ?  A.  Well,  the  preferred,  about  98  per  cent,  has 
been  exchanged,  and  the  common,  probably  80  per  cent.,  and  is 
being  exchanged  as  it  comes  in. 

Q.  I  suppose  each  of  these  committees  had  counsel?  A.  Yes, 
sir. 

Q.  Do  you  recall  who  the  counsel  were?  A.  I  think  you  will 
find  the  counsel  appears  on  your  record  that  I  gave  you  this 
morning,  if  yon  will  let  me  have  that,  the  Interborough  Consoli- 
dated sheet  that  I  gave  you.  This  one,  the  largest  you  have. 
(Witness  takes  sheet  referred  to.)  The  counsel  was.  employed  by 
Alexander  J.  Hemphill  and  Willard  V.  King. 

Q.  Willard  V.  King  was  chairman  of  the  committee  on — 
A.  —  common  stock. 

Q.  —  The  exchange  of  the  common  stock  ?  A.  Yes,  sir ;  and 
Mr.  Hemphill  of  the  preferred. 

Q.  "Who  paid  the  expenses  of  the  reorganization?  A.  The 
Interboroug;h  Consolidated  Corporation. 

Q.  Were  these  expenses  chargeable  against  the  Interborough 
Rapid  Transit  Company?     A.  No,  sir. 

Q.  Not  immediately  or  finally  in  any  way?'    A.  No,  sir. 

Q.  Now,  you  have  handed  me,  Mr.  Fisher,  statements  on  the 
dates  and  issues  of  notes  by  the  Interborough  Rapid  Transit  com- 
pany, and  the  retirement  thereof.  There  are  here  listed  some  five 
transactions  which  I  would  like  to  examine  in  conjunction  with 
the  minutes  in  relation  thereto.  I  will  ask  you  to  turn  to  the 
minutes  of  the  company  showing  the  sale  of  5  per  cent,  notes 
dated  April  29,  1912,  to  J.  P.  Morgan  &  Company.  (Minute 
book  is  handed  to  witness.)  A.  You  want  me  to  read  this  in  the 
record  ? 

Q.  Let  me  see  it  a  moment.  I  call  your  attention  to  one  tran- 
saction which  was  authorized  by  the  Board  at  its  meeting  on 
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April  7,  1912.  I  read  from  the  minutes  of  the  Board  of  Directors 
of  the  Inter  borough  Eapid  Transit  Company :  "  The  President 
stated  that  on  April  29,  1912,  there  would  be  due  and  payable 
$15,000,000  of  the  company's  notes,  ten  millions  of  which  were 
41^  per  cent,  notes  issued  April  29,  1911,  due  April  29,  1912; 
and  five  millions  of  which  were  5  per  cent,  notes  issued  Septem- 
ber 6,  1911,  due  April  29,  1912;  and  that  subject  to  the  approval 
to  the  Board,  he  had  arranged  with  Messrs.  J.  P.  Morgan  &  Com- 
pany, bankers,  through  whom  these  notes  were  originally  sold,  to 
discount  at  the  rate  of  5  per  cent,  per  annum,  new  notes  of  the 
company  for  the  aggregate  principal  sum  of  $15,000,000,  pay- 
able January  29,  1913,  the  proceeds  to  be  applied  towards  the  pay- 
ment of  the  outstanding  notes  due  April  29,  1912."  What  rate 
of  interest  did  the  new  notes  which  were  to  be  given  to  Morgan  & 
Company  for  $15,000,000  carry?  A.  I  could  not  say.  There 
were  quite  a  number  —  quite  a  number  of  shares  of  notes  issued 
during  the  years  from  1905  to  1912  ;  the  interest  varied  from  4% 
to  6  per  cent.  I  think  it  is  shown  on  the  statement.  I  could  not 
identify  any  particular  interest  charge  with  any  particular  item 
without  having  the  statement  before  me. 

Q.  What  statement,  Mr.  Fisher?  This  statement  tliat  you 
prepared?  A.  Yes,  sir.  (Statement  is  handed  to  witness,)  Now, 
I  answer  your  question,  5  per  cent. 

Q.   The  notes  bore  interest  at  5  per  cent  ?    A.  Yes,  sir. 

Q.  They  were  practically  for  a  year?     A.  Yes,  sir. 

Q.  Did  Morgan  &  Company  buy  these  notes  at  par?  A.  I 
think  that  is  also  stated  there. 

Q.  It  is  stated  that  you  realized  $14,437,500  on  the  issuance 
of  $15,000,000  of  these  notes.  You  mean  to  say  these  notes  were 
simply  discounted  by  Morgan  &  Company  at  a  different  rate  of 
interest  ?    A.  Yes,  sir,  that  is  my  understanding. 

Q.  And  your  —  did  this  amount  remain  on  deposit  with  J.  P. 
Morgan  &  Company  for  any  length  of  time  ?  A.  I  could  not  say 
without  looking  at  the  records.  Probably  not.  As  I  recollect,  it 
was  a  refunding  issue. 

Q.  Will  you  just  verify  that  at  your  convenience?  A.  Yes, 
sir. 

Q.  You  told  me  you  had  not  been  able  to  verify  the  details  of 
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all  of  these  matters.  I  want  to  find  out  what  that  accommodation 
cost  the  Interborough  Eapid  Transit  Company.     A.  Yes,  sir. 

Q.  What  the  true  rate  of  interest  was  —  that  is  to  say,  at 
which  the  notes,  in  terms  —  the  rate  of  interest  the  notes  in  terms 
carried,  and  whether  there  is  any  addition  to  the  discount  price  j 
what  the  bankers'  commission  was ;  what  amount,  if  any,  remained 
on  deposit  with  the  bankers  at  a  lower  rate  of  interest  that  the 
note  carried  ?  In  other  words,  I  want  to  see  what  this  accommo- 
dation cost  the  Interborough  Rapid  Transit  Company,  and  also 
what  it  netted  the  bankers,  and  without  attempting  to  pursue  this 
line  of  examination  now,  I  will  hand  this  statement  back  to  you, 
Mr.  Fisher,  with  the  request  that  you  let  me  have  those.  A.  You 
wish  that  information  with  respect  to  all  of  those  various  issues  ? 

Q.  Transactions  which  I  assume  are  all  the  note  issues  for  tlie 
period  covered  by  this  statement.     A.  Yes,  sir. 

Q.  You  have  handed  me  a  capital  memorandum  of  the  Inter- 
borough Rapid  Transit  Company  showing  its  capital  stock  and  the 
amount  of  bonds,  both  the  5  per  cent,  gold  bonds  and  the  first  mort- 
gage 5  per  cent,  bonds,  dated  November  1,  1913,  which  are  out- 
standing. Your  capital  stock,  I  see,  is  stated  to  have  been  partly 
issued  in  the  acquisition  of  $6,000,000  of  the  capital  stock  of  the 
Rapid  Transit  Subway  Construction  Company,  which  owned  an 
undivided  three-quarters  interest  in  the  lease  of  the  subway  con- 
tract between  John  B.  McDonald  and  the  city  of  New  York,  dated 
February  21,  1900,  and  I  see  that  the  amount  of  stock  issued 
under  this  heading  is  $9,600,000;  is  that  correct?    A.  Yes,  sir. 

Q.  Of  the  six  million  dollars  of  the  Rapid  Transit  Subway 
Construction  Company's  stock,  how  much  had  been  paid  in  on 
that  ?     A.  Sixty  dollars  per  share. 

Q.  In  other  words,  $3,600,000?     A.  Con-ect. 

Q.  That  was  all  the  paid  up  value  of  the  Rapid  Transit  Sub- 
way Construction  Company  stock?     A.  Yes,  sir. 

Q.  And  yet  you  issued  for  that  $9,600,000  ?  A.  On  the  basis 
of  $160  per  share  of  Interborough  Rapid  Transit  stock  for  $60 
per  share  of  Rapid  Transit  Subway  Construction  Company 
paid  in. 

Q.  What  was  the  justification  of  that?  A.  I  suppose  we  could 
not  get  it  any  cheaper. 
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Q.  And  had  $60  paid  in  on  this  Subway  Construction  Com- 
pany stock  become  worth,  in  your  opinion,  $9,600,000  ?  A.  The 
$9,600,000  represents  securities.     It  does  not  represent  cash. 

Q.  But  you  could  only  issue  your  securities  for  cash  or  its 
equivalent?  A.  The  cash  value  of  that  stock,  as  I  remember  it, 
at  the  time,  was  about  $80  per  share,  which  is  just  50  per  cent, 
of  the  amount  stated  there. 

Q.  Doesn't  that  $9,600,000  represent  a  profit  to  somebody  of 
its  securities  ?  A.  Only  an  apparent  profit.  They  may  have  dis- 
posed of  their  holdings  for,  as  I  say  —  at  the  low  price,  which 
was  about —  $79  per  share,  I  think,  is  the  low  for  that  stock. 

Q.  But  the  stock  under  the  terms  of  your  Interborough  Con- 
solidated merger  is  worth  $325  a  share,  isn't  it  ?  A.  If  they  held 
it,  it  is  worth  $325  to-day;  yes,  sir. 

Q.  Was  it  worth  $160  ?    A.  No,  sir. 

Q.  How  much  was  it  worth  then  ?  A.  I  think  it  was  worth 
about  $80  per  share. 

Q.  What  did  the  Interborough  Rapid  Transit  Company  repre- 
sent at  that  time  ?     A.  The  Interborough  owned  — 

Q.  What  did  it  own  ?  A.  The  Interborough  Eapid  Transit 
Company  represented  the  operating  company,  formed  to  operate 
the  new  subway  which  was  being  constructed  at  that  time. 

Q.  It  had  a  capital  of  $35,000,000  ?  A.  Twenty-five  millions, 
which  was  subsequently,  in  the  same  year,  I  think,  increased  ten 
millions,  making  it  thirty-five  million  dollars. 

Q.  And  yet  I  see  $19,200,000  of  that  capitalization  was  issued 
at  par  ?     A.  That  was  later  on,  I  think. 

Q.  Two  millions  was  issued  for  $110?  A.  Yes,  sir;  that  was 
later  on. 

Q.  And  yet  you  say  the  $9,600,000  was  only  worth  fifty  ?  A. 
You  are  asking  me  to  tell  you  from  memory  the  value  of  that  stock. 
I  recollect  it  from  the  fact  that  the  Murray  Hill  explosion 
occurred  in  that  year,  and  at  that  time  the  stock  was  selling  at 
seventy-nine  and  seven-eighths,  which  was  the  low  point  it  reached. 

Q.  I  see  here  issued  in  the  acquisition  of  the  remaining  one- 
quarter  interest  in  the  subway  lease,  $2,500,000  of  your  stock. 
A.  Yes,  sir. 
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Q.  Who  owned  that  one-quarter  ?  A.  John  B.  McDonald  and 
his  associates. 

Q.  Who  were  his  associates  ?    A.  I  could  not  tell  you. 
Q.  Was  Mr.  Freedman  ?    A.  I  could  only  guess  at  that. 
Q.  I  think  it  would  be  a  very  good  guess.    A.  I  prefer  not  to 
guess,  though. 

Q.  You  did  not  give  Mr.  John  B.  McDonald  and  his  associates 
quite  the  same  treatment  as  you  gave  the  owners  of  the  other 
three-quarters  of  the  subway  contract,  did  you?  A.  I  could  not 
say  about  that. 

Q.  Because  if  you  paid  $2,500,000  for  one-quarter,  and  only 
nine  —  and  at  the  same  rate,  presumably,  seven  and  one-half 
million  for  three-quarters  —  but  you  gave  the  owners  of  the  Sub- 
way Construction  Company  stock,  $9,600,000?  A.  Well,  they 
had  paid  something  —  $60  per  share  on  their  Eapid  Transit 
Subway  Construction  stock.  You  would  have  to  deduct  that. 
Mr.  McDonald  received  more  proportionately  for  his  than  they 
did  for  theirs. 

Q.  So  you  gave  them  $3,600,000,  to  represent  $3,600,000  of 
cash  payments?  A.  Yes,  sir;  we  gave  them  $9,600,000,  to  rep- 
resent the  $3,600,000  cash  payment. 

Q.  There  was  a  litigation  before  you  arrived  at  a  final  settle- 
ment with  McDonald,  was  there  not  ?    A.  I  think  so. 
Q.  What  did  he  claim?    A.  I  could  not  say. 
Q.  Who  knows  ?    A.  I  don't  know. 

Q.  You  were  secretary  of  the  company  at  that  time,  were  you 
not,  Mr.  Fisher.     A.  You  give  me  that  date,  please. 

Q.  I  should  —  oh  no,  apparently  it  was  prior  to  your  secretary- 
ship.   A.  I  think  so.    I  became  secretary  in  1903. 

Q.  It  was  prior  to  your  secretaryship.  I  see  next  here,  issued 
in  the  acquisition  of  the  shares  of  capital  stock  and  bonds  of  the 
Pelham  Park  &  iCity  Island  Companies,  and  also  as  compensation 
for  the  services  of  August  Belmont  &  Company,  in  connection  with 
the  acquisition  by  your  company  of  the  fifty-year  lease  in  the 
Subway,  contained  in  the  contract  between  John  B.  McDonald 
and  the  City  of  New  York,  and  the  securing  of  cash  subscriptions 
to  the  stock  of  the  company,  etc.,  $1, 500,000.  What  was  that  one 
million  and  a  half  issued  for,  the  purchase  of  the  Pelham  Park 
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&  City  Island  Railroad  ?  A.  ISFo,  sir.  I  think  that  is  explained 
more  fully  in  a  memorandum  which  I  gave  your  actuary  yesterday. 
Q.  I  am  just  trying  to  put  the  facts  on  the  record.  This  stock 
is  said  to  have  been  issued  in  the  acquisition  of  the  stock  and  bonds 
of  the  Pelham  Park  &  City  Island  Railroad  Company.  A.  That 
is  wrong,  sir. 

Q.  What  was  it  issued  for?  A.  It  was  issued  principally  for 
services  and  incidentally  the  Pelham  Park  &  City  Island  Rail- 
road was  thrown  in. 

Q.  In  other  words,  the  services  for  which  this  one  million  and  g 
half  was  in  reality  issued  was  the  real  consideration  for  it?  A. 
Yes,  sir,  practically  so. 

Q.  And  the  purchase  of  the  stock  and  bonds  of  the  PeUiam 
Park  &  City  Island  Railroad  Company  was  a  mere  term  or  cover 
in  which  the  payment  of  services  was  —  shall  I  say,  concealed  ? 
A.  If  you  mean  by  that,  that  the  payment  of  $350,000  was  a  term 
to  cover  that  transaction,  why,  you  are  correct. 

Q.  I  see  nothing  about  $350,000.  A.  That  is  about  what  the 
Pelham  Park  &  City  Island  Railroad  cost,  according  to  my  recol- 
lection, cost  the  bankers,  I  mean,  Belmont  &  Company. 

Q.  And  the  remainder  of  the  one  million  and  a  half  was  to 
cover  Mr.  Belmont's  services  ?    A.  Yes,  sir. 

Q.  The  emphasis  in  the  statement  is  put  upon  the  purchase  of 
the  stock  and  bonds  of  the  Pelham  Park  &  City  Island  Railroad 
Company,  although  that  is  the  least  considerable  part  of  the 
consideration  for  the  million  and  a  half  of  stock  which  I  am 
discussing?    A.  That  is  correct. 

Q.  Does  the  company  own  the  Pelham  Park  &  City  Island  Rail- 
road Company  now  ?    A.  ISTot  at  present,  no,  sir. 

Q.  Where  is  this  railroad?  A.  It  is  up  in  the  Bronx 
somewhere. 

Q.  What  is  its  equipment?  A.  I  couldn't  say  at  the  present 
time. 

Q.  Has  it  any?  A.  I  couldn't  say.  We  don't  own  the  railroad 
at  the  present  time. 

Q.  Did  you  own  it  for  a  number  of  years  ?    A.  Yes,  sir. 

Q.  Did  you  operate  it?     A.  Yes,  sir. 

Q.  Did  it  have  an  operating  income  ?    A.  A  small  one,  yes,  sir. 
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Q.  Do  you  recall  its  income  in  any  given  year  ?  A.  No,  sir,  I 
don't, 

Q.  What  was  it,  electric,  horse  railroad  or  steam  railroad  ?  A. 
Mule  tramway,  I  should  say. 

Q.  Mule  tramway.  How  many  mules  did  the  railroad  consist 
of  ?    A.  Probahly  a  dozen  or  so. 

Q.  Were  these  mules  looked  over  by  your  efficiency  experts 
before  acquisition?    A.  I  couldn't  say. 

Q.  Was  there  any  charge  off  for  deterioration  or  depreciation 
on  mule  car  ?    A.  Hardly. 

Q.  How  many  cars  did  this  little  railroad  own?  A.  Roughly 
speaking,  I  think  about  a  dozen. 

Q.  When  you  say  "  roughly  speaking,"  you  are  not  alluding 
to  any  of  the  characteristics  of  the  travel  on  this  Pelham  Park  & 
City  Island  Eailroad?  A.  I  would  like  to  call  your  attention 
to  the  fact  the  road  was  purchased  for  its  charter  and  not  for  its 
intrinsic  value. 

Q.  In  other  words,  you  think  its  intrinsic  value  is  almost  negli- 
ble  but  its  charter  may  have  had  some  value  ?    A.  Yes,  sir. 

Q.  It  seems  obvious  and  it  must  be  to  you,  clearly,  Mr.  Fisher, 
that  a  mule  tramway  up  in  the  Bronx  was  not  valuable  as  such  to 
the  subway  system  in  New  York,  or  even  to  the  surface  lines  in 
Manhattan ;  that  is  true,  isn't  it  ?    A.  Yes,  sir. 

Q.  Yousay  that  this  road  was  acquired  for  $3  5  0,000?  A.  That 
is  what  I  understand  it  cost  Belmont  &  Company. 

Q.  And  when  you  disposed  of  it,  whom  did  you  dispose  of  it 
to?  A.  To  the  Third  Avenue  —  to — I  am  wrong ^ — to  Mr. 
Frederick  W.  Whitridge. 

Q.  Did  he  like  the  mules  ?    A.  I  could  not  say. 

Q.  Was  it  difficult  to  persuade  Mr.  Whitridge  to  become  the 
purchaser  of  this  mule  tramway  ?    A.  I  did  not  sell  the  property. 

Q.  How  much  did  he  give  you  for  it  ?    A.  $40,000. 

Q.  And  of  this  $1,500,000  which  you  stated  as  the  inclusive 
consideration  for  this  railroad,  and  for  Mr.  Belmont's  services, 
servicesi  amount  to  about  $1,150,000,  in  round  figures;  is  that 
correct?    A.  I  presume  so. 

Q.  Was  Mr.  Belmont  the  chief  owner  of  tlie  Rapid  Transit 
Subway  Construction  Company's  stock  at  this  time  ?  A.  I  could 
not  tell  you  how  that  stock  was  distributed. 
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Q.  How  had  that  stock  —  you  don't  know  whether  he  was  or 
not  ?    A.  I  don't. 

Q.  I  would  like  you  to  produce  the  records  at  that  time,  because 
I  think  you  can ;  you  are  the  secretary  of  the  company  now.  How 
was  this  stock  originally  issued,  this  $9,600,000  that  went  to  the 
Subway  Construction  Company  ?  What  I  mean  is,  was  it  in  the 
first  instance  issued  directly  to  the  Rapid  Transit  Subway  Con- 
struction Company  ?  A.  No,  sir ;  it  was  issued  to  the  stockholders 
of  the  Rapid  Transit  Subway  Construction  Company. 

Q.  It  was,  in  other  words,  an  original  issuance  of  your  stock? 
A.  Of  the  Interborough  stock. 

Q.  Of  the  Interborough  stock  ?    A.  Yes,  sir. 

Q.  And  presumably  was  issued  for  $9,600,000  of  value,  because 
you  could  not  have  issued  your  stock  for  less  than  par,  could  you  ? 
A.  We  could  not  at  the  present  time. 

Q.  I  mean  you  could  not  at  that  time.  It  has  been  the  law  of 
the  State  for  many  years.  What  you  acquired  for  that  $9,600,000 
was  undoubtedly  represented  on  your  records  ?  A.  It  was  undoubt- 
edly worth  $9,600,000. 

Q.  ISFow,  does  this  $1,500,000  paid  to  Belmont  and  the  owners 
of  the  Pelham  Park  Railway  figure  in  the  $35,000,000  which  rep- 
resents the  total  capitalization  ?    A.  Yes,  sir. 

Q.  And  does  this  profit  of  $6,600,000  —  or  this  profit  of 
$6,000,000  paid  to  the  holders  of  the  Subway  Construction  stock 
figure  in  that  $35,000,000,  as  part  of  it?    A.  Yes,  sir. 

Q.  How  much  of  the  $35,000,000  was  issued  for  actual  cash  ? 
A.  I  think  that  is  shown  on  the  statement. 

Q.  Would  you  say  it  appeared  to  be  about  $21,000,000? 
(Counsel  hands  statement  to  witness.)     A.  $21,400,000. 

Q.  In  the  new  subway  contracts,  this  $35,000,000  is  treated  as 
the  basis  of  a  calculation  of  what  income  the  Interborough  Rapid 
Transit  Company  shall  receive  under  the  subway  operation,  is  it 
not?    A.  I  think  it  is;  yes,  sir. 

Q.  And  the  total  valuation  of  the  subway  lines,  which,  under 
your  agreements  with  the  city,  the  latter  may  some  time  acquire, 
is  made  up  of  this  $35,000,000,  among  many  other  items,  is  it  not  ? 
A.  Yes,  sir. 

Q.  What  was  the  par  value  of  the  old  bonds  refunded  by  the 
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sale  of  $36,572,000  of  new  bonds  which  are  mentioned  next  on 
this  statement?  A.  Thirty-three  million  dollars  and  some  odd 
hundred  thousand.    You  have  it  on  the  bottom  there. 

Q.  $33,959,000  is  the  redemption  price  of  the  old  bonds,  isn't 
it  ?    A.  Yes,  sir. 

Q.  That  is  to  say,  that  is  all  that  the  bondholders  were  entitled 
to,  under  the  terms  of  their  security  ?    A.  Yes,  sir. 

Q.  How  did  it  happen  that  it  took  you  —  that  it  required  some 
$2,600,000  more  than  the  redemption  price  in  order  to  effect  the 
redemption  ?  A.  If  you  will  let  me  see  the  statement,  I  will  tell 
you.  (Counsel  hands  statement  to  witness.)  Those  bonds  were 
redeemed  at  —  $32,950,000  of  bonds  were  redeemed  at  105,  with 
new  bonds  issued  at  931/2-  The  discount  and  premiums  will 
account  for  the  difference. 

Q.  These  are  some  of  the  bonds  that  you  recently  sold  to  J.  P. 
Morgan  &  Company  from  the  new  $160,000,000  issue?  A.  Yes, 
sir. 

Mr.  Colby. —  Mr.  Fisher,  to-morrow  I  am  going  to  ask  you  to  go 
a  little  more  in  detail  on  those  matters  (handing  to  witness  state- 
ment entitled  "  Memorandum  showing  dates  and  issues  of  notes 
and  the  retirement  thereof"). 

Mr.  Chairman,  the  next  subject  that  I  wish  to  go  into  are  the 
letters  that  have  passed  between  the  Interborough  Rapid  Transit 
Company  and  the  firm  of  J.  P.  Morgan  &  Company,  of  which  I 
have  just  concluded  an  analysis.  The  subject  is  an  important  one, 
and  I  could  only  cross;  its  threshold  in  the  time  remaining  this 
afternoon,  and  if  it  seems  in  the  judgment  of  the  Committee,  you 
and  your  associate  committeemen  —  I  will  suggest  we  do  not  enter 
upon  that  phase  of  the  subject  to-night. 

Chairman  Towner. —  I  assume  they  will  defer  to  your  judg- 
ment in  the  matter.  I  prefer  to  consult  with  the  Chairman,  Mr. 
Thompson. 

Mr.  Colby. —  Suppose  you  do  that 

Mr.  Dawson. —  He  is  coming  in. 

Mr.  Colby. —  We  have  some  important  matters  to  consider  this 
afternoon. 
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(Senator  Thompson  takes  the  Chair.) 

Chairman  Thompson. —  What's  the  matter;  did  the  clock  run 
down  ?    Is  there  anything  more  ? 

Mr.  Quackenbush. —  Mr.  Chairman  and  Mr.  Colby:  I  think 
that  Mr.  Fisher  has  inadvertently  made  a  statement  this  afternoon 
that  should  be  corrected.  If  my  memory  is  correct,  the  capitaliza- 
tion of  the  Interborough  Kapid  Transit  Company  plays  no  part 
whatever  in  the  contract  with  the  city,  and  I  should  like  to  have, it 
understood  that  that  may  be  subject  to  correction.  I  think  Mr. 
Fisher,  in  his  answer  to  your  question  that  the  capital  — 

Mr.  Fisher. —  Mr.  Quackenbush  is  correct. 

Mr.  Colby. —  I  suppose  it  is  also  correct  that  there  is  an  esti- 
mate of  the  earnings  of  the  company  made  as  an  item  in  the  calcu- 
lation of  what  returns  there  shall  be  continued  to  be  guaranteed  by 
the  city,  and  a  certain  rate  is  assumed  to  be  the  rate  previously 
earned  by  the  present  subway  on  its  existing  capital. 

Mr.  Quackenbush. —  That  is  the  point  I  want  to  make,  and  I 
will  verify  it  by  reference  to  the  contract,  that  the  capital  is  not  a 
measure  there.  It  is  a  question  of  the  average  earnings  of  the  two 
years  preceding  the  making  of  the  contract. 

Mr.  Colby. —  But,  as  I  understand  it,  Mr.  Quackenbush,  you 
have  calculated  that  the  existing  earnings  of  the  subway  yield  you 
a  certain  rate  of  return. 

Mr.  Quackenbush. — ^ISTot  at  all.  It  is  a  lump  sum,  $3,335,000. 
It  has  no  relation  to  capital  whatever.  Mr.  Dawson  will  confirm 
what  I  say. 

Mr.  Fisher. —  I  did  not  understand  your  question. 

Chairman  Thompson. —  If  it  is  so  —  Mr.  Dawson  says  it  is  so. 

Mr.  Dawson. —  It  is  the  way  it  has  been  recorded. 

Mr.  Quackenbush. —  No  question  about  it. 

Mr.  Fisher. —  You  are  correct,  Mr.  Quackenbush. 

Mr.  Quackenbush. —  I  know  Mr.  Fisher  was  speaking  in- 
advertently because  it  was  in  the  contract. 
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Mr.  Fisher. —  I  misunderstood  Mr.  Colby's  question.  The  con- 
tract is  based  on  the  two  years'  earnings  —  on  the  average  of  two 
years,  1910  and  1911. 

Mr.  Quackenbush. —  This  is  in  the  interest  of  historical  ac- 
curacy, that  I  make  the  suggestion,  Mr.  Chairman. 

Chairman  Thompson. —  Well,  for  to-night  we  will  leave  it  as  it 
is,  but  if  the  fact  changes  by  to-morrow,  we  will  change  it  back 
again. 

Mr.  Quackenbush. —  There  is  no  doubt  in  my  mind  about  the 
inaccuracy  of  Mr.  Fisher's  statement.  We  will  give  you  an  ex- 
tract which  will  convince  you  of  my  statement,  in  the  morning. 

Chairman  Thompson. —  Is  there  anybody  else  with  a  grievance 
to-day?    If  so,  let  them  air  it. 

Mr.  Quackenbush. —  I  might  say,  Mr.  Chairman,  also  in  the 
interest  of  accuracy,  as  long  as  we  are  making  corrections,  I 
might  say  Mr.  Fisher  was  also  in  error  in  stating  that  the  power 
of  the  Pelham  Park  Koad  was  mule  power.  It  was  horse  power. 
They  were  not  mules  up  there. 

Mr.  Fisher. —  That  is  also  in  the  interest  of  accuracy. 

Chairman  Thompson. —  Perhaps  Mr.  Fisher  was  thinking  of 
the  time  when  they  acquired  the  Panama  Zone. 

Mr.  Quackenbush. —  Well,  I  don't  know  about  that.  I  don't 
think  he  was  there. 

Chairman  Thompson. — Any  other  corrections  ? 

(Vouchers  referred  to  on  the  afternoon  of  February  8,  1916, 
but  copies  of  which  were  not  available  to  be  marked  as  exhibits, 
were  to-day  handed  to  the  stenographer,  and  were  marked  as 
follows)  : 

Copy  of  voucher  No.  105235,  Interborough  Rapid  Transit 
Company  to  NicoU,  Anable,  Lindsay  &  Fuller,  $53,172.38, 
marked  Exhibit  No.  6  of  February  8,  1916,  V.  E.  V. 

Copy  of  voucher  No.  118187,  Interborough  Rapid  Transit 
Company  to  NicoU,  Anable,  Lindsey  &  Fuller,  $43,292,  marked 
Exhibit  No.  7,  February  8,  1916,  V.  E.  V. 
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Copy  of  voucher  No.  129261,  Interborough  Rapid  Transit 
Company  to  JSTicoll,  Anable,  Lindsay  &  Fuller,  $36,516.48, 
marked  Exhibit  No.  8,  February  8,  1916,  V.  E.  V. 

Copy  of  voucher  No.  141200,  Interborough  Rapid  Transit 
Company  to  NicoU,  Anable,  Lindsay  &  Fuller,  $25,345.25, 
marked  Exhibit  No.  9,  of  February  8,  1916,  V.  E.  V. 

Chairman  Thompson. —  Well,  we  will  suspend  now  until  to- 
morrow morning  at  11  o'clock. 

Whereupon,  at  3 :55  o'clock  p.  m.,  an  adjournment  was  taken  to 
Friday,  February  11,  1916,  at  11  o'clock  a.  m. 


FEBRUARY  11,  1916 


New  York  Coutsttt  Lawyers  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson.- —  The  Committee  will  come  to  order. 

Mr.  Colby. —  Mr.  Chairman,  as  counsel  to  the  Committee  I 
received  last  evening  a  copy  of  a  letter  from  Messrs.  Cravath  & 
Henderson,  Attorneys  for  T.  A.  Gillespie  Company  and  for  Mr. 
Thomas  A.  Gillespie.  It  is  a  carbon  copy  of  a  letter  which  it  is 
stated  in  the  supplemental  letter  was  sent  to  my  office.  I  received 
this  carbon  copy  at  my  house,  and  it  is  a  somewhat  voluminous 
letter  that  I  think  need  not  be  introduced  as  a  cumbrance  to  the 
record.  I  can  tell  you  in  a  word  its  purport.  Messrs.  Cravath 
&  Henderson  refer  to  the  publication  of  some  letters  written  by 
Mr.  Gillespie  to  his  brother  as  in  their  opinion  a  breach  of  the 
stipulation  under  which  they  have  submitted  their  books  and  papers 
to  the  inspection  of  the  Committee's  accountant,  and  follow  with 
this  significant  statement  of  theirs  to  the  effect  that  further  sub- 
mission of  the  books  and  papers  will  not  be  accorded  to  the  Com- 
mittee.    I  want  to  say  that  of  course  we  cannot  permit  Messrs. 
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Cravath  &  Henderson  to  overplay  this  slip  up  and  to  create  of  it 
a  diversion  which  can  operate  in  any  degree  or  manner  to  the  pro- 
tection of  the  Grillespie  'Company  or  to  the  frustration  of  the 
Committee's  duty  and  legitimate  desire  to  prosecute  their  exami- 
nation of  the  affairs  of  the  Grillespie  Company  fully  and  to  the 
bottom.  I  think  that  this  matter  of  the  premature  publication 
of  those  letters  in  so  far  as  it  involves  any  departure  from  the 
strictest  proprieties  of  preliminary  investigations  has  been  to 
some  extent  exaggerated  in  its  importance  and  significance.  I 
think  that  this  Committee  needs  no  suggestion  from  any  outside 
monitor,  particularly  when  the  suggestions  proceed  from  counsel 
for  parties  whose  books  and  papers  we  are  in  the  course  of  ex- 
amining. I  think  that  what  took  place  at  the  beginning  of  yester- 
day's session  should  be  evidence  of  the  most  satisfactory  character 
that  the  Committee  is  concerned  as  to  the  observance  of  every 
reasonable  propriety  and  is  quite  competent  to  exercise  an  alert 
supervision  and  control  of  its  own  conduct,  and  that  of  its  own 
motives.  I  think  it  was  made  very  apparent  by  the  impressive, 
and  manful  and  possibly  in  my  opinion  exaggerated  measure  of 
responsibility  which  the  Chairman  so  promptly  took  for  the  in- 
cident concerning  which  we  all  expressed  regret. 

Of  course,  Mr.  Chairman,  there  is  no  favor  being  shown  to 
this  Committee  in  submitting  books  and  papers  which  possibly 
contain  material  and  informative  notice  to  this  Committee.  There 
seems  to  be  reflected  in  the  letter  of  Cravath  &  Henderson  an  idea 
that  we  are  dependent  upon  their  grace  and  concession.  I  think 
it  is  due  the  Committee  that  counsel  should  promptly  repudiate 
that  idea,  and  call  emphatic  attention  to  the  fact  that  this  Com- 
mittee is  proceeding  by  virtue  of  the  power  lawfully  given  it  by  a 
Senate  and  Assembly  of  the  State,  and  that  we  wish  nothing  out- 
side of  our  powers  and  are  quite  content  to  rely  upon  our  powers 
to  obtain  all  we  deem  pertinent  to  our  inquiry. 

The  examination  of  books  and  papers  at  the  ofiice  of  Messrs. 
Gillespie  &  Company  is  a  concession  on  the  part  of  this  Com- 
mittee for  the  purpose  of  not  disrupting  the  business  of  Gillepsie 
&  Company,  and  of  not  subpoenaing  their  ofBcers  to  attendauce 
before  this  Committee,  and  incidental  loss  of  time  in  subjecting 
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their  papers  to  carriage  between  their  oiEce  and  the  Gommittee 
rooras  from  day  to  day. 

I  think  a  complete  and  sufficient  answer  tO'  this  letter  of  Oravath 
&  Henderson  would  be  the  service  upon  the  T.  A.  Gillespie  Com- 
pany of  a  subpoena  in  which  I  will  ask  that  the  Chair  direct  the 
production  before  the  Committee  of  all  contracts,  copies  of  con- 
tracts, maps,  plans,  specifications,  books  of  accounts,  time  sheets, 
material  records  —  I  mean  records  of  materials  —  requisitions, 
orders,  bills  of  lading,  checks,  correspondence,  inter-ofiice  com- 
munications, memoranda,  records,  costs  data,  bills,  receipts,  and 
all  other  books,  papers,  writings  and  memoranda  of  every  type 
and  character  in  connection  with  or  in  any  respects  relating  to 
the  Manhattan  Elevated  Railway  improvement  and  the  Man- 
hattan Elevated  Railway  extension,  or  in  relation  to  all  their 
dealings  with  Terry  &  Tench,  and  Snare  &  Triest,  in  anywise 
connected  with  the  foregoing  matters,  together  with  all  letters 
and  other  communications  received  by  you,  and  copies  of  letters 
written  by  you  to  the  Interborough  Kapid  Transit  Company,  or 
any  of  its  officers  and  employees,  or  from  any  of  your  officers  and 
employees,  in  connection  with  the  foregoing  matters.  I  also  sug- 
gest that  Mr.  Thomas  Gillespie,  who  is  in  Florida,  but  whose 
return  can  be  had,  I  am  assured,  on  the  request  of  this  Committee, 
be  requested  to  return  to  New  York  at  once  for  the  purpose  of 
submitting  to  examination. 

Chairman  Thompson. —  We  also  want  his  personal  books  and 
papers. 

Mr.  Colby. —  Yes.  I  will  supplement  this  suggestion  by  sug- 
gesting further  that  a  similar  subpoena  covering  all  of  these 
matters  be  served  as  soon  as  possible  upon  Mr.  Thomas  A.  Gil- 
lespie personally,  or  upon  any  one  in  charge  of  that  material. 

Chairman  Thompson. —  I  direct  the  issuance  of  that  subpoena, 
and  I  want  to  say  that  this  Committee's  position  is  exactly  the 
same  as  it  has  been  since  this  investigation  started.  The  Com- 
mittee is  authorized  by  the  Legislature.  We  have  such  powers  as 
our  resolutions  give  us.  We  do  not  care  to  in  any  manner  exceed 
those  powers,  and  we  are  here  to  act  by  whatever  power  the  Legis- 
lature has  that  it  has  delegated  to  us.     We  never  have  and  we  do 
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not  propose  now  to  be  under  the  slightest  obligation  whatever  to 
any  person  who  is  subpoenaed  to  appear  before  this  Committee 
or  who  has  books,  papers  or  documents  that  the  Committee  desires 
to  inspect,  and  we  decline  to  in  anywise,  tlirough  ourselves  or 
any  of  our  officers,  to  be  under  obligations  to  men  subpoenaed 
or  to  their  counsel,  whoever  they  may  be,  for  the  production  of 
any  book,  paper-  or  document,  before  this  committee.  We  do  not 
want  a  thing  that  we  have  not  the  power  to  take,  and  I  want  that 
emphatic,  and  I  want  every  corporation  and  every  person  who  is 
likely  to  be  a  witness  before  this  Committee,  and  every  attorney 
who  represents  them  to  understand  that  absolutely,  perfectly. 
We  do  not  want  anything  we  are  not  absolutely  entitled  to  by 
virtue  of  the  power  of  the  Legislature  which  has  been  delegated 
to  us.  Therefore  there  can  be  no  sucli  thing  as  the  co-operation 
of  any  attorney,  Mr.  Cravath  or  anybody  else,  with  this  Com- 
mittee. The  Committee  realizes  that  we  have  not  the  power  to 
send  a  man  to  another  man's  office  and  inspect  his  books  aiid 
papers.  We  cannot  subpoena  books  and  papers  to  be  produced 
before  somebody  who  is  not  a  member  of  the  Committee,  and  we 
do  not  undertake  to  assume  that  power.  We  have  allowed  that 
to  be  done  in  several  instances  where  it  would  be  a  convenience 
to  the  corporation,  because  it  suits  their  convenience.  Our  powers 
are  to  require  the  production  of  those  papers  before  this  Com- 
mittee, and  that  is  the  power  we  contend  for,  and  if  the  Legis- 
lature has  not  that  power  it  is  time  the  Legislature  understood  it 
and  we  found  it  out,  and  if  we  have  not  sufficient  power  we  will 
see  whether  we  can  get  it. 

So  much  for  that  phase  of  the  situation.  I  make  this  statement 
with  the  complete  accord  of  every  member  of  the  Committee  and 
the  counsel  employed  by  the  Committee. 

In  relation  to  the  matters  that  came  before  the  Committee  yes- 
terday, there  is  just  a  little  human  element  by  which  you  hesitate 
sometimes  about  a  matter.  I  am  glad  that  check  and  those  letters 
were  published.  It  simply  shows,  and  shows  nothing  else,  and 
nothing  beyond  the  fact  that  men  in  such  business  can  spend 
their  idle  time  in  framing  up  a  public  official.  That  is  all  it 
shows,  and  there  is  not  a  single  thing  about  it  that  shows  that  a 
public  official  had  the  slightest  thing  to  do  with  it.     They  c;in 
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write  their  letters  among  themselves,  and  draw  their  checks  to 
each  other,  and  that  does  not  affect  the  person  mentioned  in  an 
official  capacity,  and  I  want  the  public  to  understand  that,  so  that 
this  matter,  as  I  see  it,  and  I  think  the  Committee  sees  it,  is  not 
a  reflection  upon  the  Governor  of  this  State  or  any  other  public 
official. 

I  have  known  of  instances  where  men  in  Legislative  bodies 
have  been  asked  by  men  how  they  were  intending  to  vote  upon  a 
subject,  and  upon  being  told  the  truth  have  gone  out  and  tried 
to  trade  upon  that  knowledge  before  the  vote  has  been  cast,  and 
numbers  of  public  officers  are  exposed  continually  to  that  sort  of 
thing. 

The  letters  themselves  and  the  check  itself  are  interesting,  and 
a  matter  entirely  within  the  scope  of  the  inquiry  of  this  Com- 
mitte,  as  affecting  the  men  like  the  drawers  of  the  check  and  the 
recipient  of  the  check,  and  nothing  further. 

Mr.  Colby. —  I  have  further  to  suggest  to  the  Committee  that 
the  records  of  the  Constitutional  Convention  held  last  year 
in  so  far  as  they  contain  a  record  of  the  measures  introduced 
looking  to  the  broadening  of  the  power  of  judicial  review  of  find- 
ings or  judgments  of  the  Public  Service  Commission,  and, 
further,  in  so  far  as  they  look  towards  the  diminution  of  the 
power  of  removal  of  Public  Service  Commissioners  and  the  con- 
version of  their  office  into  a  Constitutional  office  which  would  be 
immune  from  such  power  of  removal,  I  have  to  ask  that  all  such 
records  be  subpoenaed  before  this  Committee,  including  the 
record  of  the  debates  on  those  questions  showing  who  participated, 
the  reports  of  all  committees  on  those  questions,  and  the  record 
of  the  votes  of  members  of  the  convention  on  those  questions,  and 
of  the  Committee. 

Chairman  Thompson. —  I  think  that  matter  might  be  produced 
without  a  subpoena,  and  the  reason  why  is  Mr.  Ledyard  P.  Hale, 
the  counsel  for  the  upstate  Public  Service  Conunission,  was  chair- 
man of  the  committee  on  public  utilities,  I  think,  of  the  last  Con- 
stitutional Convention,  and  we  have  power  to  ask  Judge  Hale  to 
appear  before  us,  and  perhaps  he  might  think  he  was  not  entitled 
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to  bring  the  records  of  the  Constitutional  Convention.    Perhaps  a 
subpoena  would  be  as  well. 

Mr.  Colby. —  However,  most  easily  the  material  can  be  obtained. 
I  desire  to  trace  the  progress  of  the  various  proposals  from  intro- 
duction to  the  point  of  their  incorporation  in  a  proposed  form  in 
which  a  revised  Constitution  by  a  margin  that  could  hardly  be 
called  narrow,  failed  of  public  adoption  and  approval. 

Chairman  Thompson. —  The  Committee  agTce  with  you,  and 
if  you  will,  prepare  and  issue  such  a  subpoena,  and  I  will  have  it 
done. 

( Senator  Towner  presiding. ) 

HoEACE  M.  FisiiEE,  being  recalled  for  further  examination, 
testified  as  follows: 

By  Mr.  Colby: 

Q.  Mr.  Secretary,  you  hand  me  a  file  of  letters  ?     A.  Yes,  sir. 

Q.  Do  these  letters  contain  • —  does  this  file  contain  the  letters 
received  by  the  Interborough  Rapid  Transit  Company,  or  its  pres- 
ident, from  the  banking  firm  of  J.  P.  Morgan  &  Co.  and  the  letters 
addressed  to  said  firm  by  your  company  or  its  officers  touching  the 
negotiations  and  the  final  agreements  under  which  the  new  bonds 
of  the  Interborough  Rapid  Transit  Company  were  issued  and  pur- 
chased by  Morgan  &  Company?     A.  Yes. 

Q.  I  understand  that  these  letters  ensued  upon  some  formal 
and  personal  conferences  between  Mr.  Shonts  and  Mr.  J.  P.  Mor- 
gan ?    A.  Yes. 

Q.  And  when  those  conferences  had  progressed  to  a  certain  point 
it  was  deemed  advisable  that  the  matter  should  thereafter  take 
the  form  of  letters ;  is  that  correct  ?     A.  That  is  my  understanding. 

Q.  I  call  your  attention  to  a  letter  dated  June  24,  1909, 
addressed  to  Mr.  T.  P.  Shonts,  President  of  the  Interborougb 
Rapid  Transit  Company,  and  apparently  signed  J.  P.  Morgan, 
Jr.  Was  such  a  letter  received  by  your  company  from  Mr.  J.  P. 
Morgan,  Jr.  ?     A.  Yes,  sir. 

Q.  And  this  is  the  letter  ?     A.  Yes,  sir. 
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,     Mr.  Colby. —  I  will  read  this  letter,  Mr.  Chairman,  into  the 
record  of  the  Committee. 

(Mr.  Colby  reads  the  letter  referred  to,  which  is  as  follows) : 

"June  24,  1909. 
"  My  Deak  Mit.  Shonts  : 

"  I  think  it  would  be  as  well  to  imt  on  paper  the  under- 
standing arrived  at  as  far  as  any  understanding  was  arrived 
at  this  morning,  between  you  and  Mr.  Uelmont  on  the  one 
side  and  J.  P.  Morgan  &  Co.  on  the  other. 

"  It  is  understood  that  the  Interborough  Rapid  Transit 
Company  will  apply  to  the  Public  Service  Commission  for 
authority  to  build  further  subways,  substantially  duplicat- 
ing its  present  line,  on  the  general  basis  as  set  forth  in  a  letter 
from  you  to  the  Chairman  of  the  Public  Service  Commis- 
sion, dated  June  11,  1909,  of  which  you  have  given  me  a 
copy. 

"  You  stated  to  me  that  this  proposition  came  to  J.  P. 
Morgan  &  Co.  entirely  free  from  any  other  claim  on  it,  that 
you  had  authority  to  deal  with  anyone  you  wished,  and  that 
you  had  dealt  with  no  one  else. 

"  I  advised  you  that,  in  our  opinion,  the  financing  of  the 
improvements  and  the  extensions  to  the  Manhattan  Elevated 
Eailway  presented  no  difficulty,  but  that  as  far  as  regards  the 
extensions  to  the  Interborough  subways  were  concerned,  a 
plan  would  have  to  be  devised  by  which  the  new  money, 
which  would  be  put  into  the  extensions,  could  receive  a  rea- 
sonable share  in  the  company,  in  addition  to  the  mere  interest 
on  the  bonds  which  had  at  first  been  contemplated. 

"  I  also  said  that  if  such  a  plan  could  be  found,  and  if  it 
could  Ik;  arranged  that  we  should  finance  simply  the  Inter- 
borough Rapid  Transit  Company  and  had  no  relations  with 
the  Interborough  Metropolitan  Company  in  this  connection, 
we  were  much  interested  in  the  business  and  would  endeavor 
to  formulate  a  plan  which  would  be  satisfactory  to  the  public 
and  creditable  to  all  parties  concerned  in  it,  and  that  in  our 
opinion  the  cljances  of  a  plan  being  found  were  sufficient  for 
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yi\[\  to  feci  autliorizcd  l,o  apply  to  thn  Public  Service  Service 
( '(iininisHion  for  |)(n'iiiiHaioii  to  iiiiike  the  oxtensions  mentioned. 
"  r  think  this  l(!tl(3r  expresses  the  extent  of  the  undci'slimd- 
ing  arrived  at  Ijetwcen  ns,  and  if  it  agrees  with  your  recol- 
leetioii  I  should  be  glad  if  you  would  confirm  it. 

"  Yours  very  sincerely, 

"  J.  P.  MORGAN,  Jit. 
"T.  P.  SiioNTS,  Esq.,  I'resident, 

"  Inicrborough   liiipid  Transit  ('onipany, 
"  I  or.  liroadway,  City." 

Q.  What  in  your  oj)iiii(jii  do  Morgan  &  ('ompany  mean  when 
(hey  fiay  tliat.  the  pr()p(jsition  on  Mr.  Shonts'  assurance  caine  to 
them  entirely  free  froni  any  other  claim  on  it?  A.  I  am  sure  I 
don't  know. 

Q.  They  further  say  that  tliey  understand  that  Mr.  Shonts  had 
authority  to  deal  with  anyone  he  wishes.  Do  you  know  what  that 
means'^     A.  No,  sir. 

Q.  It  would  ajijx'ar,  Vv'ould  it  not,  that  the  Hoard  of  Directors 
had  left  some  matters  pretty  nmch  to  iMi'.  Shonts;  you  ha\'c;  no 
reason  to  (|uestion  the  accuracy  of  that  statement  in  the  ilorgau 
letter,  have  you':;     A.  I  have  not. 

Q.  T\icy  say  that  the  financing  and  extensions  to  the  Manhat- 
tan Elevated  Railway  j.resonted  no  difficulty;  what  was  the  dif- 
ference between  financing  the 'Manhattan  Elevated  extensions  and 
the  Interborough  extensions,  so  far  as  difficulty  is  concerned? 
A.  The  Maiiluittan  had  a  [)erpctual  I'ranchise,  while  the  Subway 
only  a  lease,  and  J  presume  they  thought  it  was  easier  to  issue 
Manliati-an  bonds  than,  additional  subway  bonds.  The  Manhattan 
mortgage  I  may  say  provides  Jor  (;xt(Misions  and  for  capitalizing 
those  extensions  at  so  much  jx^r  mile,  so  they  nuiy  have  in  mind 
the  issuing  of  additional  first  luorlgage  bonds  lor  that  jiurpose. 

Q.  And  although  the  Interborough  i;a])id  Transit  Company  is 
the  lessee  of  the  Manhattan  Elevated  Railway,  the  latter  has 
power  in  its  own  right  to  borrow  money  n('<H'ssnry  fiu'  its  exten- 
sions and  betterments,  has  it  not?  A.  Only  under  the  provisions 
of  the  leiise. 
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Q.  But  that  power  exists,  if  there  —  A.  IsTot  independent  of 
the  Interborough  Company. 

Q.  The  lessee  can  borrow  for  the  Manhattan  Elevated  Railway 
Company  as  lessee?     A.  Yes,  sir. 

Q.  And  can  subject  the  Manhattan  Elevated  property  to  the 
liens  of  any  mortgage  or  other  form  of  pledge  which  may  be  nec- 
essary to  raise  money  for  the  Mar.hattan  in  accordance  with  the 
terms  of  the  lease  ?  A.  In  accordance  with  the  terms  of  the  mort- 
gage, 1  suppose,  and  of  the  lease. 

Q.  Mr.  Morgan  says  that  the  interest  of  his  firm  in  the  business 
—  he  says  "  We  are  very  much  interested  in  the  business,"  and 
says  the  chances  of  a  plan  being  found  are  sufficient  for  you 
(meaning  Mr.  Shonts)  to  feel  authorized  to  apply  to  the  Public 
Service  Commission  for  jDcrmission  to  make  the  extensions  men- 
tioned; was  Mr.  Shonts  deriving  his  authority  in  any  measure 
from  Mr.  J.  P.  Morgan  for  his  official  acts  as  president  of  this 
company?  A.  ITo,  sir;  I  don't  understand  that  that  letter  inti- 
mates any  such  thing. 

Q.  And  yet  the  letter  would  seem  to  me  to  go  much  beyond  an 
intimation.  Mr.  Morgan  says :  "  You  may  consider  yourself 
authorized  to  apply  to  the  Public  Service  Commission  for  permis- 
sion to  make  the  extensions  mentioned  ?  "  A.  In  so  far  as  our  fur- 
nishing the  money  is  concerned,  that  would  be  the  interpretation 
I  would  put  on  it. 

Q.  Would  you  not  also  put  the  interpretation  on  the  letter  that 
Mr.  Shonts  requested  Mr.  Morgan's  permission  to  apply  on  behalf 
of  his  company  to  the  Public  Service  Commission  for  the  neces- 
sary permit  to  make  extensions  ?  A.  Only  in  so  far  as  it  related 
to  his  furnishing  the  money. 

Q.  I  suppose  Mr.  Morgan  replied  to  that  letter,  and  I  ask  if 
the  next  letter  in  the  (file,  which  appears  to  be  a  carbon  copy  of  a 
letter  addressed  to  Mr.  Morgan  dated  June  25,  1909,  is  a  copy  of 
a  reply  to  Mr.  Morgan  ?  A.  Yes,  sir.  You  mean  Mr.  Shonts' 
reply  ? 

Q.  Yes,  sir;  I  mean  Mr.  Shonts'  reply  to  Mr.  Morgan?  A. 
Yes,  sir. 

Mr.  Colby. —  I  will  read  the  copy  of  Mr.  Shouts'  letter,  dated 
June  25,  1909,  to  Mr.  Morgan. 
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Mr.  Colby  reads  the  letter  referred  to,  which  is  as  follows : 
Letter  addressed  to  Mr.  J.  P.  Morgan,  Jr.,  care  of  J.  P.  Morgan 

&  Company,  New  York  City.     June  25,  1909.     (The  letter  is 

marked  "  Personal.") 

"  My  deae  Me.  Morgan  : 

"  I  have  your  letter  of  yesterday,  setting  forth  your  under- 
standing, so  far  as  an  understanding  has  been  reached, 
between  J.  P.  Morgan  &  Company  on  the  one  hand,  and  Mr. 
Belmont  and  myself  on  the  other,  with  respect  to  financing 
of  certain  extensions  and  improvements  of  this  company. 

"  The  understanding  set  forth  by  you  in  this  letter  entirely 
agi'ees  with  the  understanding  of  Mr.  Belmont  and  myself, 
except  that  you  will  remember  in  a  previous  conference 
between  you  and  myself  I  stated  that  the  Interborough  Rapid 
Transit  Company,  as  lessee  of  the  Manhattan  Company,  has 
the  right  to  call  upon  that  company  for  corporate  action  in 
regard  to  such  improvements  of  the  Elevated  system  as  we 
(the  lessee)  may  decide  upon.  We  further  have  the  right,  if 
we  consider  it  advantageous,  to  finance  these  improvements 
ourselves,  without  asking  the  cooperation  of  the  Manhattan 
Company.  If,  however,  it  is  thought  best  to  finance  the  Man- 
hattan improvement  through  an  additional  issue  of  !M!an- 
hattan  stock  or  other  form  of  Manhattan  securities,  the  Man- 
hattan Company  will  have  to  be  consulted. 

"  In  any  event,  under  the  lease  of  the  Manhattan  system, 
we  are  authorized  to  issue  Manhattan  bonds  in  a  sum  slightly 
in  excess  of  five  million  dollars  for  general  improvements, 
which  issue  of  bonds  was  provided  for  in  the  lease  in  contem- 
plation of  the  reduction  of  the  fixed  charges  of  the  Manhat- 
tan Company  by  $200,000  per  annum,  at  the  date  of  the 
redemption  of  the  6  per  cent  bonds  in  1908. 

"  The  lease  further  provides  for  the  issue  of  securities  in 
the  sum  of  $600,000  per  mile,  for  any  extensions  of  the  Ele- 
A'ated,  under  the  consolidated  mortgage,  with  the  terms  of 
which  I  understand  you  are  thoroughly  familiar. 

"  Very  truly  yours," 
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Q.  When  Mr.  Shonts  refers  in  this  letter  to  the  Manhattan 
improvements,  he  refers  to  the  third-tracking  of  the  Elevated  and 
its  extensions,  does  he  not?  A.  ISTot  necessarily.  It  includes  all 
the  improvements  to  the  Manhattan  as  well  as  additional 
extensions. 

Q.  Is  not  the  term  "  Manhattan  improvements  "  nsed  by  the 
GiUespie  Company  to  describe  the  third  tracking  and  extension 
of  the  Manhattan  lines  ?    A.  Yes,  sir. 

Q.  On  June  26,  apparently,  Mr.  Morgan,  Jr.,  again  wrote  to  Mr. 
Shonts ;  is  this  the  letter  the  president  of  your  company  received 
from  Mr.  Morgan?    A.  Yes,  sir. 

Mr.  Colby  read  the  letter  referred  to,  being  dated  June  26, 
1909,  into  the  record,  as  follows: 

"  New  York,  June  26,  1909. 
"My  Dear  Mr.  Shonts: 

"  Thanks  for  your  letter  of  yesterday,  in  answer  to  mine 
of  the  24th  instant. 

"  As  I  understand  the  position  in  regard  to  the  Manhattan 
Elevated  Company,  whatever  financing  is  done  for  that  com- 
pany will  have  to  be  done  by,  or  through,  the  Interborough 
Rapid  Transit  Company,  and  certainly  with  its  consent,  and 
I  presume  that  —  in  order  to  enable  us  to  plan  for  the  entire 
proposal  —  no  scheme  of  financing  would  be  undertaken 
except  by  some  method  which  maght  seem  right  to  the  Inter- 
borough Eapid  Transit  Company  and  ourselves.  What  I 
particularly  wish  to  guard  against  is  the  financing  of  the 
Manhattan  Elevated  Company  by  other  parties  at  the  same 
time,  or  nearly  at  the  same  time,  that  we  are  undertaking 
work  of  that  character  for  the  Interborough  Rapid  Transit 
Company. 

"  As  your  letter  is  not  very  specific  on  this  point,  I  should 
be  glad  if  you  would  confirm  my  understanding. 
"  Yours  very  sincerely, 

"  J.  P.  MORGAN,  Jr. 
"  T.  P.  Shonts,  Esq.,  President, 

"  Interborough  Rapid  Transit  Company, 
"  165  Broadway,  City." 
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Q.  Mr.  Morgan  in  his  first  letter,  however,  expressed  his  appre- 
ciation of  the  fact  that  the  financing  of  the  Manhattan  Elevated 
presented  no  diificulty,  did  he  not  ?     A.  Yes,  sir. 

Q.  And  what  he  particularly  expressed  his  wish  to  guard 
against  is  the  independent  financing  of  the  Manhattan  Elevated  by 
other  parties  than  himself  or  his  firm  while  undertaking  the  work 
of  the  same  character  for  the  Interborough  Company.  Did  Mr. 
Morgan  think  it  might  interfere  with  his  financing  of  the  Inter- 
borough if  the  Manhattan  Elevated  exercised  its  concededly  ade- 
quate power  of  independently  financing  itself  ?  A.  I  couldn't  say 
what  Mr.  Morgan  thought. 

Q.  Is  that  the  idea  conveyed  in  his  letter,  to  your  mind?  A. 
I  presume  so. 

Q.  There  follows  a  letter  dated  June  29,  1909,  addressed  to  Mr. 
J.  P.  Morgan,  Jr.  Is  this  a  reply  by  your  company's  president  to 
the  letter  of  Morgan  that  I  just  read  ?     A.  Does  it  so  state  ? 

Q.  The  carbon  copy  is  without  a  signature.  A.  I  mean  the  date 
of  the  letter. 

Q.  June  29  and  June  26.     A.  Yes,  sir. 

Q.  This  is  Mr.  Shonts'  reply  ?     A.  Yes,  sir. 

Mr.  Colby  read  into  the  record  letter  dated  June  29,  1909. 

It  is  as  follows : 

"June  29,  1909. 
"  My  dear  Mr.  Morgan : 

"  I  have  yours  of  the  26th,  with  respect  to  your  under- 
standing that  whatever  financing  is  done  for  the  Manhattan 
Company  will  have  to  be  done  by  or  through  the  Inter- 
borough Company,  and  certainly  with  its  consent. 

"  Under  the  terms  of  the  lease: 

"  (a)  The  Interborough  Company  has  the  right  to  finance 
additions  or  improvements  to  the  elevated  lines  without  the 
co-operation  or  consent  of  the  Manhattan  Company,  provided 
the  Interborough  Company  does  not  call  upon  the  Manhat- 
tan Company  to  insure  any  of  its  own  securities;" — 

Q.  In  that  statement  Mr.  Shouts  does  not  say  the  Interborough 
Company  is  under  a  duty  to  finance  additions  or  improvements 
to  the  elevated,  but  says  it  has  the  right  to  finance  additions  or  im- 
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provements ;  it  would  imply,  does  it  not,  tlie  terms  under  which 
such  iinancing  might  be  done  was  of  such  advantage  to  the  Inter- 
borough  as  to  be  looked  upon  as  a  right  rather  than  as  a  duty  to  be 
imposed  upon  it  by  the  lease?  A.  ISTot  necessarily.  It  would 
be  to  the  interest  of  both  companies  to  get  whatever  moneys  were 
required  for  improvements  upon  the  best  terms  possible,  and 
that  was  all  Mr.  Shonts  was  trying  to  do  in  that  case. 

(Mr.  Colby  continues  reading  of  the  letter  as  follows:) 

"  (b)  The  Manhattan  Company,  upon  the  request  of  the 
Interborough  Company,  must  '  from  time  to  time  execute 
and  deliver  to  the  Interborough  Company  for  issue  for  new 
mileage,  and  sale  at  not  less  than  par,  bonds  secured  by  the 
general  mortgage  of  the  Manhattan  Railway,  the  proceeds 
of  which  shall  be  used  only  in  accordance  with  the  terms  of 
the  mortgage,'  i.  e.,  at  the  rate  of  $600,000  per  mile  for  new 
double  track  and  $300,000  for  single  track. 

"  (e)  The  Manhattan  Company  covenants  and  agrees  that 
it  will  on  or  after  the  1st  day  of  July,  1908,  at  the  request 
of  the  Interborough,  issue  at  the  highest  price  obtainable,  a 
new  series  of  bonds  bearing  4  p«r  centum  interest  per  annum, 
payable  semi-aimually,  to  the  amount  of  $5,409,000,  secured 
by  mortgage  covering,  if  deemed  advisable  by  the  Inter- 
borough, either  a  portion  of  the  whole  of  its  franchise  rights, 
privileges  and  property,  the  proceeds  of  which  shall  be  used 
only  for  one  or  more  of  the  following  purposes,  viz. : 

"  For  land  damage  claims  or  easements ; 

"  For  improvements  on  Manhattan  Railway  property. 

"  (d)  Under  Article  25  of  the  lease  certain  valuable  par- 
cels of  real  estate  not  needed  for  the  operation  of  the  road 
can  be  sold  and  the  proceeds  utilized  for  the  same  purpose 
as  the  bonds  in  the  preceding  section. 

"  Summed  up,  therefore,  the  Interborough  may,  by  issu- 
ance of  its  own  securities,  finance  extensions  or  additions  to 
the  IManhattan,  without  reference  to  the  ManJiattan ;  whereas 
the  Manhattan  cannot  issue  either  of  the  two  classes  of  secu- 
rities  ajbove   mentioned,    or   any    securities,    or   create   any 
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indebtedness,  except  with  the  consent  and  approval  of  the 
Interborough  Company. 

"  Therefore,  your  desire  to  particularly  guard  against  the 
independent  financing  of  the  Manhattan  by  other  parties  at 
the  same  time,  or  nearly  at  the  same  time,  that  you  are 
undertaking  work  of  that  character  for  the  Interborough 
Company,  is  in  all  respects  protected. 

"  Very  truly  yours. 


"  President. 
"  Mr.  J.  P.  Morgan,  Jr., 

"  Broad  and  Wall  Streets,  New  York  City." 

Q.  Did  the  provisions  of  the  Manhattan  lease  contain  any 
protection  to  the  Interborough  for  such  obligations  as  the  Inter- 
borough might  incur  for  financing  Manhattan  extensions  or 
additions  ?     A.  To  a  limited  extent ;  yes,  sir. 

Q.  Does  Mr.  Shonts  mean  in  this  letter  that  the  Interborough 
would  issue  its  own  securities,  liens  only  against  Interborough 
property,  and  expend  the  proceeds  of  such  securities  for  the 
benefit  of  the  Manhattan  property?  A.  No,  sir;  I  suppose  it 
would  also  be  a  lien  against  the  property'  of  the  ^Manhattan,  or 
rather  our  equity  in  the  lease. 

Q.  But  he  says  this  power  of  the  Interborough  exists  without 
reference  to  the  Manhattan?  A.  That  is  to  issue  its  own 
securities. 

Q.  He  says  the  Interborough  may  by  the  issuance  of  its  own 
securities  finance  extensions  to  the  Manhattan,  without  reference 
to  the  Manhattan  Company?  A.  The  Interborough  Company 
can  issue  securities  for  the  improvement  of  the  Manhattan 
Railway  without  reference. 

Q.  And  those  securities  may  constitute  a  lien  upon  the  property 
of  the  Manhattan?  A.  ISTo,  sir;  upon  the  Interborough's  equity 
in  that  property,  a  lien  upon  it. 

Q.  In  other  words,  the  value  of  its  lease?     A.  Yes,  sir. 

Q.  But  will  not  be  liens  upon  the  Manhattan  property? 
A.  No,  sir. 
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Q.  In  otheir  words,  the  suggestion  that  one  company  can,  with- 
out the  consent  of  the  other,  charge  the  latter  with  liens  as  to  the 
creation  of  which  it  has  no  say,  is  not  true  ?  A.  It  does  not  mean 
that. 

Q.  And  no  such  fact  is  contemplated  in  that  regard?  A.  No, 
sir. 

Q.  The  Manhattan  reserves  some  power  of  independent  action 
in  the  issuance  of  its  securities,  does  it  not  ?    A.  Yes,  sir. 

Q.  That  is  subject  to  the  consent  and  approval  of  the 
Interborough  Company?     A.  Yes,  sir. 

Q.  jSTotwithstanding  the  lease  to  the  Interborough,  it  preserves 
its  corporate  organization,  does  it  not?    A.  Yes,  sir. 

Q.  Has  its  president  and  board  ?    A.  Yes,  sir. 

Q.  And  they  meet  with  regularity?  A.  I  couldn't  say  as  to 
that. 

Q.  They  transact  business  ?    A.  Yes,  sir. 

Q.  Has  the  Manhattan  any  income  except  what  it  receives 
from  its  lease  to  the  Interborough?  A.  I  don't  think  so;  not 
that  I  am  aware  of. 

Q.  It  has  no  operating  business?     A.  ~So,  sir. 

Q.  Which  its  board  or  president  is  charged  with  directing? 
A.  jSTo,  sir. 

Q.  All  the  president  or  directors  of  the  Manhattan  are  con- 
cerned with  is  the  receipt  of  the  periodic  rental  of  their  property 
from  the  Interborough  and  its  application  to  the  payment  of 
debts  and  dividends;  is  that  right?  A.  And  to  see  that  their 
property  is  properly  maintained,  in  accordance  with  the  terms  of 
the  lease. 

Q.  Does  the  Interborough  pay  the  Manhattan  shareholdei-s 
directly  a  certain  dividend?  A.  I  think  it  is  paid  through  the 
Manhattan ;  I  am  not  sure. 

Q.  It  is  a  guarantee  of  v/hat  per  cent  ?    A.  Seven  per  cent. 

Q.  Do  you  consider  that  lease  advantageous  to  the  Inter- 
borough ?    A.  I  do. 

Mr.  Colby. —  The  next  letter  is  a  letter  from  J.  P.  Morgan  & 
Company,  dated  September  15,  1910,  which  has  already  been 
read  into  the  record,  and  I  need  not  again  read  it.  It  outlines  a 
plan  for   financing  the  Interborough  Rapid   Transit  Company. 
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This  plan  in  brief  calls  for  the  issuance  of  first  refunding  mort- 
gage bonds  to  the  amount  of  $150,000,000,  and  notes  running 
two  and  one-half  at  six  per  cent,  for  $30,000,000,  or  in  the  alter- 
native, $37,500,000  of  bonds  in  November,  1910.  Morgan  & 
Company  undertook  to  discount  the  notes  and  allow  three  per  cent, 
on  balances,  provided  withdrawals  did  not  exceed  $1,500,000  to 
$6,900,000  each  month. 

Mr.  Colby. —  This  entire  letter  had  best  be  copied  into  the 
record. 

The  letter  referred  to  is  dated  September  15,  1910,  and  is  as 
follows : 

"  New  Yoek,  September  15,  1910. 
"  Theodore  P.  _Shonts,  President, 

Interborough  Eapid  Transit  Company, 
165  Broadway,  New  York. 

Deae  Sie. — We  beg  to  confirm  as  follows  the  substance  of  our 
conversation  of  yesterday  relative  to  a  plan  for  financing  the 
Interborough  Rapid  Transit  Company. 

1.  The  basis  of  the  plan  will  be  a  new  first  and  refunding  mort- 
gage securing  an  authorized  issue  of  $150,000,000,  fifty-year  five 
per  cent,  coupon  and  registered  form  bonds  due  in  1960,  interest 
payable  semi-annually.     The  mortgage  will  contain  provisions  for 
an  unusual  sinking  fund,  not  exceeding  one  per  cent,  of  the  total 
amount  outstanding,  and  other  provisions  satisfactory  to  us,  and 
will  be  a  general  lien  on  all  the  company's  properties  and  rights.. 
The  present  mortgage  of  the  Interborough  Company  dated  Novem- 
ber 1,   1907,  is  to  be  closed  against  the  further  issue  of  bonds 
thereunder,  except  as  required  by  the  convertible  clauses  of  the 
notes  due  May  1,  1911,  and  except  bonds  for  an  additional  amount 
at  par  sufficient  to  reimburse  the  company  for  capital  expendi- 
tures heretofore  made  out   of   earnings    (the   bonds  heretofore 
issued  as  collateral,  except  as  so  required,  to  be  cancelled). 

2.  During  the  month  of  November,  1910,  the  Interborough 
Company  will  issue  it  six  per  cent,  two  and  one-half  year  notes 
for  the  principal  amount  of  $30,000,000  secured  by  $37,500,000 
par  value  of  the  new  bonds  due  1960  above  mentioned,  the  interest 
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on  such  notes  to  be  payable  quarterly  or  semi-annually  as  may 
be  agreed  between  us,  and  the  notes  to  be  redeemable  at  par,  at  the 
election  of  the  Interborough  'Company,  either  at  the  end  of  the  first 
year  or  on  any  interest  date  thereafter,  the  Interborough  Com- 
pany to  give  at  least  thirty  days  prior  notice  of  its  election  to 
redeem. 

3.  During  the  month  of  ISTovember,  1910,  J.  P.  Morgan  & 
Company  will  purchase  from  the  Interborough  Company  and  the 
latter  will  sell  to  J.  P.  Morgan  &  Company  the  $30,000,000  of 
notes  above  mentioned  at  ninety-seven,  the  proceeds  to  be  credited 
to  the  Interborough  Company,  on  the  books  of  J.  P.  Morgan  & 
Company,  who  will  allow  the  Interborough  Company  interest  at 
the  rate  of  three  per  cent,  per  annum  on  the  daily  credit  balances 
with  the  understanding,  however,  that  the  Interborough  Company 
will  not  withdraw  the  same  except  as  and  when  required  from 
time  to  time  in  meeting  its  payment  on  construction  and  equip- 
ment; and  we  understand  that  this  will  mean  substantially  as 
follows : 

During  the  first  quarter  after  deposit,  not  exceeding  $1,500,000. 

During  the  second  quarter  after  deposit,  not  exceeding 
$1,900,000. 

During  the  third  quarter,  after  deposit,  not  exceeding 
$2,450,000. 

During  the  fourth  quarter,  after  deposit,  not  exceeding 
$2,800,000. 

During  the  fifth  quarter  after  deposit,  not  exceeding  $3,500,000. 

During  the  sixth  quarter  after  deposit,  not  exceeding  $4,200,000. 

During  the  seventh  quarter  after  deposit,  not  exceeding 
$5,900,000. 

During  the  eighth  quarter  after  deposit,  not  exceeding 
$6,900,000. 

4.  Referring  to  the  Interborough  Company's  notes  aggregating 
about  $22,000,000,  due  May  1,  1911,  which  contained  clauses 
under  which  the  notes  may  be  converted  into  the  present  Inter- 
borough mortgage  5's:  On  or  before  May  1,  1911,  the  Inter- 
borough Company,  at  its  election,  may  issue  a  second  series  of  its 
six  per  cent,  notes  to  the  principal  amount  of  $22,000,000  or  less 
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(and  at  its  election  to  a  principal  amount  sufficient  to  produce 
$22,000,000  net)  maturing  at  the  same  time  as  the  above  men- 
tioned series  of  $30,000,000  secured  by  $27,500,000  par  value,  or 
a  proportionate  larger  or  smaller  amount,  of  the  new  bonds  due 
1960,  the  interest  on  such  notes  to  be  payable  and  the  notes  to 
contain  redemption  clauses  as  in  the  case  of  the  above  mentioned 
$30,000,000  series.  On  May  1,  1911,  J.  P.  Morgan  &  Company, 
will  purchase  and  the  Interborough  Company  will  sell  to  J.  P. 
Morgan  &  Company,  at  ninety-seven,  such  notes  as  the  Inter- 
borough Company  shall  have  elected  to  issue  under  this  clause  4, 
the  proceeds,  so  far  as  needed,  to  be  used  by  the  Interborough 
Company  in  paying  the  convertible  notes  maturing  May  1,  1911, 
which  shall  not  have  been  converted  into  the  present  Interborough 
5's  and  the  proceeds,  so  far  as  not  needed  to  pay  such  convertible 
notes,  to  be  deposited  with  J.  P.  Morgan  &  Company,  and  to  be 
withdrawn  only  as  and  when  required  by  the  Interborough  Com- 
pany in  meeting  payment  on  account  of  improvements,  equipment 
or  construction;  and  with  that  understanding,  J.  P.  Morgan  & 
Company,  will  allow  the  Interborough  Company  interest  at  the 
rate  of  three  per  centum  on  the  Interborough  Company's  daily 
credit  balance.  At  least  sixty  days  prior  to  May  1,  1911,  the 
Interborough  Company  will  give  J.  P.  Morgan  &  Company, 
written  notice  of  the  amount  of  the  second  series  of  notes  which  the 
Interborough  Company  will  issue.  In  consideration  of  J.  P. 
Morgan  &  Company's  commitment  (necessarily  made  at  a  date  in 
advance  of  the  final  approval  of  a  plan  and  while  the  amounts 
involved  are  wholly  uncertain),  to  purchase,  if  required,  the  total 
authorized  series  of  such  notes,  without  any  corresponding  obliga- 
tion on  the  part  of  the  Interborough  Company  to  issue  the  same 
or  any  part  thereof,  the  Interborough  Company,  on  May  1,  1911, 
will  pay  to  J.  P.  Morgan  &  Company,  in  cash,  three  per  cent,  on 
the  entire  portion  of  such  total  authorized  series  which  shall  not 
then  have  been  issued. 

5.  The  Interborough  'Company  agrees  to  provide  the  funds  for 
the  retirement  of  the  above  mentioned  notes  aggregating  $52,- 
000,000  or  thereabouts,  by  a  sale  through  J.  P.  Morgan  &  Com- 
pany, of  the  new  bonds  due  1960  ;  and  the  latter  agree  to  offer  such 
new  bonds  for  sale,  for  account  of  the  Interborough  Company,  the 
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offer  to  be  made  at  any  time  within  the  above  mentioned  two  and 
one-half  years,  when  in  the  judgment  of  J.  P.  Morgan  &  Com- 
pany, it  shall  be  desirable  to  make  the  offer,  and  at  a  price  satis- 
factory to  the  Interborough  Company,  the  proceeds  of  the  sale  of 
such  bonds  to  be  credited  to  the  Interborough  Company  on  the 
books  of  J.  P.  Morgan  &  Company,  and  to  be  used  only  in  the 
payment  of  such  notes.  For  the  services  rendered  and  to  be; 
rendered  under  this  article  by  J.  P.  Morgan  &  Company,  they 
shall  be  entitled  to  receive  and  the  Interborough  Company  shall 
pay  a  commission  equal  to  three  per  cent,  of  the  par  amount  of  the- 
bonds  offered  by  them.  Such  commission  of  three  per  cent,  shall 
be  exclusive  of  all  expenses  attending  the  offer  and  in  view  of  the- 
committment  of  J.  P.  Morgan  &  Company,  to  offer  the  entire- 
amount  of  the  new  bonds,  shall  be  payable  by  the  Interborough 
Company  to  J.  P.  Morgan  &  Company  partly  in  advance  as; 
follows : 

Three  hundred  thousand  dollars  being  1  per  cent  on  $30,000,- 
000  payable  in  JSTovember,  1910,  when  the  first  series  of  notes  are- 
issued  ;  $220,000,  being  1  per  cent  on  $22,000,000  payable  on  or 
before  May  1,  1911 ;  and  the  remainder  of  2  per  cent  on  the  total 
amount  shall  be  payable  as  and  when  the  bonds  shall  be  sold. 

6.  The  papers  and  corporate  proceedings  are  to  be  satisfactory 
in  form  to  counsel  for  J.  P.  Morgan  &  Company,  and  all  expenses 
in  this  connection  are  to  be  paid  by  the  Interborough  Company. 

Please  confirm. 

Yours  very  truly, 

J.  P.  MORGAlvT  &  CO. 

New  Yoek,  Sepiemher  23,  1910. 

Agreed  to  and  accepted  to  be  put  into  effect  if  the  franchise  for 
elevated  extensions  and  improvements  shall  be  granted  by  the  Pub- 
lic Service  Commission  and  by  the  Board  of  Estimate  and  Appor- 
tionment and  the  issue  and  disposition  of  notes  and  of  bonds  and 
the  proceeds  thereof,  as  above  proposed,  shall  have  been  approved 
and  authorized  by  the  Public  Service  Commission. 

interboeoughj  eapid  transit  CO. 

By  T.  P.  SiiONTS,  President." 
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Q.  This,  I  understand,  Mr.  Fisher,  was  the  Morgan  proposal 
with  reference  to  the  first  subway  plan  ?    A.  Yes,  sir. 

Q.  And  it  was  upon  the  proposals  here  contained  that  the  first 
of  the  two  subway  plans  was  constructed  as  to  financing,  is  that 
right  ?  A.  I  would  not  like  to  say  whether  the  first  plan,  but  one 
of  the  earlier.  There  were  quite  a  number  of  plans  between  1909 
and  1913;  probably  fifty  or  more. 

Q.  I  am  referring  to  the  two  plans  that  came  before  the  Board 
of  Estimate  and  Apportionment  at  different  times,  one  failing 
of  adoption,  and  the  other  finally  securing  the  necessary  approval 
of  all  parties?  A.  I  could  not  say  what  particular  plan  was 
referred  to.  Those  plans  were  being  modified  and  changed 
constantly  at  that  time. 

Q.  Am  I  not  right  in  saying  one  plan  failed  of  adoption  in  the 
Board  of  Estimate?     A.  Yes,  sir. 

Q.  It  was  pretty  fully  discussed  and  finally  got  in  form  for 
official  action?    A.  Yes,  sir. 

Q.  Do  you  recall  the  date  of  that  vote?    A.  JSTo,  sir,  I  don't. 

Q.  Is  there  any  record  in  the  room  which  would  enable  you  to- 
fix  that  date?  A-  That  first  record  I  gave  you  I  think  would, 
yes,  sir.  Our  negotiations  with  the  city  began  on  April  24,  190Y, 
and  they  continued  up  to  the  time  the  final  contract  was  signed.- 

Q.  And  that  was  in  1913  ?    A.  Yes,  sir,  1913. 

Mr.  Quackenbush. —  The  date  of  the  first  plan  failing  of 
adoption,  I  think,  was  July,  1911. 

Mr.  Eisher. —  The  negotiations  were  discontinued  in  the  latter 
part  of  1911  and  resumed  by  outside  parties  in  October,  1911,, 
and  it  must  have  been  prior  to  that. 

Mr.  Colby. —  I  think  it  was  July,  1911. 

Mr.  Quackenbush. —  There  is  no  doubt  about  it. 

Q.  That  failed  in  July,  1911  ?    A.  I  think  that  is  right. 

Q.  And  those  negotiations  were  resumed  by  outside  parties  ia 
about  October?    A.  October,  1911,  yes,  sir. 

Q.  Meaning  by  outside  parties,  whom?  A.  It  was  taken  up 
by  disinterested  parties  to  see  if  they  could  not  arrange  terms 
between  the  city  and  the  Interborough,  so  as  to  get  them  together. 
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Q.  Who  were  those  parties?  A.  The  Pennsylvania  Railroad 
represented  by  its  president,  Mr.  Samuel  Rae,  Mr.  Seth  Low  and 
others.     I  don't  remember  them  all. 

Q.  I  am  interested  to  know  who  these  disinterested  parties 
are,  Mr.  Fisher.     A.  I  have  given  you  the  principal  ones. 

Q.  It  was  a  considerable  number  of  persons,  was  it  not  ?  A.  I 
presume  they  brought  others  in  from  time  to  time.  ISTegotiations 
were  conducted  by  Mr.  Shonts.  Whatever  negotiations  each  party 
had  with  the  Interborough  were  conducted  with  Mr.  Shonts. 

Q.  Mr.  Shonts  was  directing  these  disinterested  parties  in  their 
negotiations?    A.  No,  sir. 

Q.  Was  he  conducting  their  own  spontaneous  negotiations  as 
their  spokesman  and  agent.     A.  No,  sir. 

Q.  What  do  you  mean  when  you  say  the  negotiations  were 
under  his  direction?  A.  I  did  not  say  under  his  directions.  I 
said  these  parties  came  to  Mr.  Shonts  when  they  desired  to  consult 
with  the  Interborough  with  respect  to  the  negotiations. 

(Chairman  Thompson  presiding.) 

Q.  In  other  words,  the  negotiationsi  had  crumpled  up,  and  the 
Interborough  and  J.  P.  Morgan  had  abandoned  the  matter  when 
the  Pennsylvania  Railroad,  as  a  disinterested  third  party,  came 
to  the  rescue  of  the  negotiations ;  is  that  about  right  ?  A.  I  couldn't 
say  that  they  had  abandoned  the  matter. 

Q.  At  any  rate  they  were  out  of  breath  and  were  inactive  ?  A. 
That  is  your  own  interpretation. 

Q.  I  am  trying  to  form  a  correct  picture  in  my  mind  as  to -the 
situation,  because,  frankly,  it  is  quite  refreshing  to  find  the 
Pennsylvania  Railroad  Company  cast  in  the  roll  of  the  disin- 
terested party  in  this  drama.  A.  The  Pennsylvania  Railroad  was 
very  much  interested  in  getting  a  subway  connection  with  their 
station  at  Seventh  avenue. 

Q.  And  who,  on  behalf  of  the  Pennsylvania  Railroad,  imper- 
sonated first  aid  to  these  halted  negotiations.  A.  Mr.  Rae  and 
Mr.  County.     Mr.  County,  I  think,  was  Mr.  Rae's  ass.istant. 

Q.  Mr.  Rae  is  the  president  of  the  company  ?    A.  Yes,  sir. 

Q.  And  Mr.  Seth  Low  ?    A.  Yes,  sir. 

Q.  And  do  you  recall  any  other  name  ?    A.  Not  at  the  moment. 


Eepoet  of  Joint  Legislative  Committee  467 

Q.  There  were  other  names  ?  A.  I  think  there  were  others  in 
the  negotiations,  but  I  am  not  competent  to  say. 

Mr.  Quackenbush. —  My  recollection  is  gentlemen  representing 
the  Chamber  of  Commerce  and  the  Merchants'  Association,  and 
in  my  mind  at  present  as  representing  those  bodies  was  Mr.  Outer- 
bridge,  Mr.  Claflin,  and  a  number  of  citizens  of  that  character, 
who  felt  a  mistake  had  been  made  by  the  city  in  its  conduct,  and 
intervened,  and  with  Mr.  Kae  and  Mr.  Low  approached  Mr. 
Shonts  with  an  idea  of  seeing  if  something  could  not  be  done,  and 
those  negotiations  continued  from  October  well  into  the  spring  of 
1912,  when  finally  the  fundamental  thing  of  the  final  plans  were 
agreed  upon  at  conferences  at  which  those  gentlemen  were 
participants.     That  is  in  brief  the  situation. 

Mr.  Colby. —  There  had  been  a  complete  collapse  so  far  as  an 
immediate  fact,  on  the  part  of  the  Interborough,  Morgan  & 
Company  and  the  city,  to  arrive  at  any  agreement  in  July,  1911. 

Mr.  Quackenbush. —  I  would  not  say  there  was  a  collapse,  but 
the  Interborough  had  reached  a  conclusion  that  any  further  nego- 
tiations were  fruitless  for  the  time  being.  They  had  made  offer 
after  offer  to  the  Public  Service  Commission,  and  had  assumed 
that  they  had  reached  a  meeting  of  the  minds  from  time  to  time 
only  to  find  that  they  had  not,  and  I  think  that  the  feeling  was 
the  task  was  hopeless  and  the  only  thing  to  do  was  to  go  ahead 
and  do  the  best  we  could  with  what  we  had. 

Q.  In  other  words,  Mr.  Fisher,  the  plan  outlined  by  Morgan 
&  Company  in  the  letter  of  September  15,  1910,  may  be  said 
without  any  distortion  of  the  facts  to  have  failed  in  July,  1911; 
I  think  that  is  a  fair  statement?     A.  Yes,  sir. 

Q.  Was  any  record  kept  of  the  activities  of  these  disinterested 
intermediaries?  A.  It  is  probably  shown  in  the. correspondence 
file,  such  correspondence  as  they  may  have  had,  that  is. 

Q.  Who  was  President  of  the  Merchants'  Association,  do  you 
recall,  at  that  time?     A.  I  do  not  recall. 

Q.  Was  it  Mr.  Breed,  would  you  say  ?  A.  I  don't  think  so. 

Mr.  Quackenbush. —  He  had  nothing  to  do  with  it.  ISTobody 
connected  with  us,  and  it  was  an  entirely  outside  interest. 
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Q.  And  it  was  not  until  the  spring  of  1912  tliat  a  new  plan 
was  forthcoming  and  the  negotiations  were  renewed?  A.  Yes, 
sir. 

Chairman  Thompson. —  Was  this  initiated  by  the  Merchants' 
Association  ? 

Mr.  Colby. —  'No.  The  testimony  is,  on  the  subject  of  the  in- 
tervention of  negotiations,  after  apparently  the  failure  of  the 
first  plan. 

Chairman  Thompson. —  Who  intervened? 

Mr.  Colby. —  The  Pennsylvania  Railroad  and  Mr.  Seth  Low 
and  JMr.  Outerbridge,  Eugene  H.  Outerbridge,  in  behalf  of  the 
Chamber  of  Commerce. 

Q.  The  $500,000  payment  to  J.  P.  Morgan  &  Co.— 

Mr.  Quackenbush. —  I  would  add,  for  the  Chairman's  informa- 
tion —  I  did  not  attempt,  from  memory,  to  make  the  statement 
comprehensive.  There  were  in  addition,  it  occurs  to  me,  to  these 
parties,  numerous  neighborhood  associations  throughout  the  line 
of  the  proposed  lines  who  took  considerable  interest  in  it,  in 
Brooklyn  and  the  Bronx  and  various  parts  of  the  city. 

Chairman  Thompson. —  Do  you  take  any  interest  in  the  civic 
organizations;  do  you  have  your  friends  join  them,  or  anything 
of  that  kind  ? 

Mr.  Quackenbush. —  There  has  not  been  anything  of  that  kind 
in  many  years.  The  last  transactions  of  that  kind  were  at  the 
time  the  contest  was  on  hand  between  the  Metropolitan  Street 
Railway  Company  and  the  Interborough.  I  wouldn't  say  there 
are  no  members  in  any  of  the  associations,  because  we  have  among 
our  people  a  good  many  people  who  take  an  active  interest  in  theix 
own  neighborhoods. 


^to'^ 


Senator  Lawson. —  Did  not  the  Interborough  buy  memberships 
in  the  Civic  League  in  Brooklyn  within  a  year  ? 

Mr.  Quackenbush. —  Not  to  my  knowledge. 

Senator  Lawson. —  Do  you  remember  it  was  published  in  the 
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paper  that  the  Interborough  bought  twenty  memberships  and  the 
B.  R  T.  a  like  number  ? 

Mr.  Quackenbush. —  I  don't  know  anything  about  it,  if  it  was. 
I  think  what  the  Senator  has  in  mind  I  may  say  with  accuracy 
has  not  been  the  case. 

Q.  The  $.500,000  payment  to  J.  P.  Morgan  &  Company  was 
for  service  alleged  to  have  been  rendered  in  connection  with  the 
first  proposal  ?     A.  Yes,  sir. 

Q.  And  yet  that  proposal  was  abandoned  with  the  failure  of 
the  plan  of  adoption  by  the  Board  of  Estimate?    A.  Yes,  sir. 

Mr.  Quackenbush. —  I  do  not  want  to  interrupt,  but  Senator 
Lawson  made  a  statement  I  would  like  to  add  a  word  about,  and 
in  reply  to  the  Chairman.  As  to  any  matters  concerning  any 
such  organization  as  embraced  within  the  inquiry  of  the  Chair- 
man, and  the  suggestion  of  Senator  Lawson,  I  state  the  fact  to 
be  of  my  knowledge  that  anything  of  that  sort  we  have,  we  have 
OUT  membership  perfectly  open,  and  it  is  a  thing  we  are  entitled 
to  have,  and  our  company  is  the  largest  taxpayer  in  the  city  of 
New  York,  and  we  have  interests  in  many  localities,  and  I  have 
no  hesitation  in  saying  I  think  it  would  be  very  important,  if  we 
had  the  time  and  could  have  members  in  each  one  of  these  things 
80  we  could  meet  the  people  in  the  neighborhood  face  to  face  aud 
have  a  correct  understanding  of  things.  In  the  sense  the  Chair- 
man means,  in  getting  up  pro  forma  meetings,  there  is  nothing 
in  it. 

Chairman  Thompson. —  I  want  to  express  my  gratification  at 
the  way  Mr.  Quackenbush  and  ourselves  agree  on  moral  questions 
here. 

Senator  Lawson. —  There  is  no  question  in  your  mind  that  it 
has  been  the  policy  of  street  railways  in  Greater  New  York  to 
participate  through  their  employees  in  civic  matters.  I  do  not 
mean  in  any  but  a  legitimate  manner. 

Mr.  Quackenbush. —  Some  years  ago  there  was  a  gi-eat  deal  of 
that,  and  that  is  what  the  Chairman  has  in  mind,  but  I  say,  and 
I  am  speaking  —  the  author  of  the  phrase  is  well  known.     1  do 
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not  want  to  take  your  time.     I  want  to  make  it  plain  there  has 
not  been  any  of  the  acceleration  you  speak  of. 

Mr.  Colby. —  The  following  letter  in  the  file  is  one  dated 
November  18,  1910,  from  the  firm  of  J.  P.  Morgan  &  Company, 
addressed  to  the  President  of  the  Rapid  Transit  Company. 

Q.  Was  such  a  letter  bearing  date  November  18,  1910,  received 
by  your  company  ?    A.  Yes,  sir. 

Mr.  Colby  reads  the  letter  dated  November  18,  1910,  referred 
to,  in  the  record.     It  is  as  follows: 

"  New  Yoek,  November  18,  1910 

"  Theodore  P.  Shonts,  Esq.,  President, 
"  Interborough  Rapid  Transit  Company, 
"165  Broadway,  New  York  City. 

"Dear  Sir: 

"  Referring  to  our  letter  to  you  of  September  16,  1910, 
and  your  endorsement  dated  September  23,  1910,  on  a  dupli- 
cate thereof,  in  which  our  agreement  with  your  company 
relative  to  a  plan  for  financing  your  company  is  stated  and 
confirmed.  In  view  of  the  delay  in  negotiations  between 
your  company  and  the  city  which  renders  improbable  the 
issue  of  $30,000,000  of  notes  during  the  present  month,  as 
contemplated  at  the  date  of  our  letter  and  your  endorsement, 
we  are  willing  to  agree  that  the  time  in  which  such  notes  shall 
be  issued  to  your  company  and  sold  to  and  purchased  by  us, 
be  extended  to  and  including  January  31,  1911,  it  being 
agreed,  however,  that  the  notes  shall  be  delivered  at  the 
earliest  possible  moment  after  the  franchise  is  granted;  our 
agreement  in  other  respects  to  remain  unchanged. 

"  If  satisfactory,  please  advise  us,  and  our  letters  will  be 
treated  as  a  modification  of  the  agreement  in  the  one  respect 
above  mentioned. 

"  Very  truly  yours, 

"  J.  P.  MORGAN  &  CO." 
Accepted  by  T.  P.  Shonts,  President. 
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Mr.  Colby. —  I  find  at  the  foot  and  in  pen,  as  follows :  "Accepted 
by  T.  P.  Shonts,  President." 

Q.  I  am  struck  by  some  phrases  employed  in  that  letter,  Mr. 
Fisher ;  it  apparently  is  an  extension  by  J.  P.  Morgan  given  to  the 
Interborough  Eapid  Transit  Company  in  the  matter  of  the  issu- 
ance of  a  large  obligation ;  they  say,  "  We  are  willing  to  agree  that 
the  time  in  which  such  notes  shall  be  issued  by  your  company  and 
purchased  by  us  be  extended  " ;  it  looks  as  though  they  had  a  right 
to  exact  the  making  and  delivery  of  these  notes  to  you,  and  that 
you  were  delinquent  in  respect  to  the  making  and  issuance  of  those 
obligations ;  is  that  not  apparent  from  the  letter  ?  A.  I  don't 
think  so. 

Q.  Isn't  that  suggested  by  the  sentences  and  phrases  ?  A.  No, 
sir. 

Q.  In  other  words,  a  man  who  extends  the  time  for  the  doing 
of  a  certain  act  is  a  man  who  has  the  right  to  exact  the  doing  of 
the  act ;  that  is  true  as  a  generalization,  isn't  it  ?    A.  ISTot  always. 

Q.  I  say  generally.  A  debtor,  for  instance,  does  not  notify  his 
creditors  as  a  rule  that  he  has  extended  the  time  for  the  payment 
of  his  debts,  does  he ;  it  is  the  creditor  says  to  the  debtor,  "  I 
extend  your  time  for  the  discharge  of  the  obligation  of  yours  that 
I  hold " ;  here  are  Morgan  &  'Company  extending  your  time  to 
issue  $30,000,000  of  your  obligations;  what  is  the  explanation  of 
those  singular  phrases  ?  A.  Without  going  into  the  correspondence 
any  further,  I  think  it  was  simply  extending  the  time  of  the 
refunding  operations  of  the  various  issues  we  had  outstanding  pre- 
liminary to  the  main  bond  issue.  Those  extensions  of  course  were 
necessary  by  reason  of  the  fact  the  contract  had  not  been  closed, 
and  I  assume  you  will  find  in  the  correspondence  there  the  time 
was  further  extended. 

Q.  It  could  not  be  possible,  as  I  must  insist,  these  phrases  sug- 
gested that  Morgan  &  Company  had  any  say  or  control  as  to  when 
this  company  should  make  its  obligations  or  in  what  amount? 
A.  I  have  no  knowledge  of  their  ever  having  tried  to  exercise  any 
such  control,  except  in  so  far  as  was  covered  by  agreement. 
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Chairman  Thompson. —  Is  this  an  answer  to  a  letter  from  the 
company  ? 

Mr.  Colby. —  This  refers  to  the  letter  of  September  15,  1910, 
which  outlined  the  first  plan  and  formulated  by  Morgan  &  Com- 
pany, which  was  not  successful  before  the  Board  of  Estimate; 
and  this  letter  is  one  of  ISTovember  18,  1911,  which  refers  to  their 
letter  of  September  15,  1910. 

Chairman  Thompson. —  This  letter  was  not  in  answer  to  a 
request  of  the  Interborough  for  extension  ? 

Mr.  Colby. —  ISTot  so  far  as  the  letter  discloses. 

Chairman  Thompson. —  Or  any  other  prior  letter  discloses  ? 

Mr.  'Colby. —  No,  sir. 

Mr.  Colby  also  read  into  the  record  a  further  letter  dated 
ISTovember  18,  1910: 

"  New  York,  November  18,  1910. 

"  Theodore  P.  Shonts,  Esq.,  President, 
"Interborough  Rapid  Transit  Company, 
"3  65  Broadway,  New  York  City. 

"Dear  Sir: 

"  Enclosed  herewith  please  find  a  copy  of  the  letter  passed 
to-day. 

"  Yours  very  truly, 

"  J.  P.  MORGAN  &  CO." 

Q.  What  does  that  mean,  Mr.  Fisher  ?  A.  What  is  the  date  of 
that  letter  ? 

Q.  They  are  both  dated  November  18th.  A.  I  couldn't  say, 
unless  he  wanted  a  copy  for  the  purpose  of  endorsing  on  the  bot- 
tom.   I  couldn't  say  what  it  was,  otherwise  than  possibly  that. 

Q.  I  assume  the  letter  dated  April  27,  1911,  you  will  testify  is 
the  letter  received  by  Mr.  Shonts  from  J.  P.  Morgan  &  iCompany  ? 
A.  Yes,  sir. 
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Mr.  Colby  read  into  the  record  the  letter  referred  to,  whicli  is 
dated  April  27,  1911,  and  is  as  follows: 

"  New  York,  April  27tli,  1911. 
"  Theodore  P.  Shonts,  Esq.,  President, 
"  Interborough  Rapid  Transit  Company. 
"  165  Broadway,  New  York  City. 

"  Dear  Sir : 

"  We  confirm  the  arrangement  recently  entered  into  with 
your  company,  by  which  we  are  to  purchase  and  your  com- 
pany is  to  sell  to  us,  at  par,  $10,000,000  face  value  of  your 
company's  one  year  4%  per  cent,  notes,  dated  April  29, 
1911,  interest  payable  semi-annually,  both  principal  and 
interest  to  be  payable  semi-annually,  both  principal  and  inter- 
est to  be  payable  at  our  office,  and  by  which  we  are  to 
receive  a  commission  of  1  per  cent,  of  the  face  value  of  the 
notes  for  our  services  in  connection  with  the  matter — the 
proceeds  of  the  notes,  less  such  commission,  to  be  credited 
on  our  books  to  your  company,  which  is  to  be  allowed  interest 
at  the  rate  of  2  per  cent,  per  annum  on  the  average  daily 
credit  balance  of  its  account. 

"  It  is  understood  that  the  time  limit  mentioned  in  the 
agreement  between  us  and  your  company  shown  by  our  letter 
to  you  of  September  15,  1910,  and  your  acceptance  dated 
September  23,  1910,  relating  to  a  plan  for  financing  your 
company,  is  extended  until  June  1,  1911,  and  is  not  to  be 
affected  by  the  above  arrangement. 

"  Please   acknowledge   receipt    of   this    letter,    and   your 
acknowledgment  will  be  our  agreement  on  the  subject. 
"  Very  truly  yours, 

"  J.  P.  MORGAN  &  CO." 

Q.  Now,  why  did  your  company  issue  ten  million  dollars  of  its 
4,1/2  per  cent,  notes  at  this  time  ?  A.  I  presume  they  were  issued 
for  some  refund  purpose.  I  couldn't  say  without  having  the  cor- 
respondence there  and  looking  at  the  facts.  I  think  you  will  find 
all  of  those  details  will  be  included  in  a  memorandum  which  the 
auditor  is  now  preparing. 


474         Investigation  of  Public  Service  'Commissions 

Q.  Would  a  stipulation  be  made  with  reference  to  sucK  a  trans- 
action that  a  certain  amount  should  remain  on  deposit  with  Mor- 
gan &  Company  at  2  per  cent?  A.  It  usually  is.  The  bankers 
usually  stipulate  that  the  proceeds  shall  remain  on  deposit,  to  be 
checked  out  as  required. 

Q.  But  if  this  was  a  refunding  transaction,  the  entire  amount 
would  be  necessary  to  pay  and  retire  some  notes  whose  maturity 
was  either  very  close  to  hand  or  rapidly  approaching?  A.  Notes 
are  not  always  presented  at  maturity,  all  of  them.  I  mean  to  say, 
in  a  refunding  operation  you  seldom  find  all  the  notes  or  bonds 
presented  at  one  time  for  redemption. 

Q.  I  will  get  the  details  of  that  transaction.  A.  Yes,  sir. 

Q.  The  commission  of  the  Morgan  house  on  that  transaction 
was  $100,000;  is  that  right?     A.  It  was  one  per  cent;  yes,  sir. 

Q.  On  the  par  value?    A.  Yes,  sir. 

Q.  You  do  not  know  the  period  of  those  notes?  A.  I  think 
you  said  one  year  notes. 

Q.  What  was  the  advantage  in  a  one  year  note  for  refunding 
purposes  ?  A.  Without  having  that  statement  before  me,  I  could 
not  tell  you. 

Chairman  Thompson. — We  will  suspend  now  until  2  :30  o'cloclc 
I  want  to  direct  the  counsel  to  have  the  Gillespie  subpoena  served 
and  returnable  at  4  o'clock  to-day. 

Whereupon,  at  1 :15  o'clock  p.  m.,  a  recess  was  taken  to  2  :.30 
o'clock  p.  M. 


AFTEENOOE"  SESSION 

The  Committee  was  called  to  order  at  2:50  o'clock  p.  m., 
Senator  To^mier  in  the  Chair. 

H.  M.  FiSHEE,  recalled. 
By  Mr.  Colby: 

Q.  Have  you  your  file  there,  Mr.  Fisher  ?  A.  (Witness  hands 
file  to  counsel.) 

Q.  Were  you  able,  in  the  short  time  at  lunch,  to  find  the  details 
of  that  —  of  the  note  transaction  mentioned  in  the  letter  of  April 
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27  ?  A.  I  didn't  look  for  it  because  the  statement  is  again  pre- 
pared in  the  form  that  I  don't  think  would  answer  your  purpose. 

Q.  You  think  this  all  right,  now  ?  A.  I  don't  think  it  will 
answer  your  purpose,  so  that  I  will  have  to  prepare  it  myself 
between  now  and  Monday,  and  I  will  do  it. 

Q.  I  will  just  make  a  note  of  that  and  go  on.  The  next  letter 
that  I  come  across  in  the  files  —  in  the  file  —  is  apparently  a 
reply  by  the  president  of  the  Interborough  Rapid  Transit  Company 
to  the  Morgan  letter  of  April  27.  Is  the  copy  that  I  hand  you 
a  copy  of  President  Shonts'  letter  of  April  28,  1911  ?  A.  Yes, 
sir. 

Q.   Sent  to  Morgan  &  Company  ?    A.   Yes,  sir. 

Q.  I  will  read  the  letter  of  Mr.  Shonts: 

"April  28,  1911. 

"  Messrs.  J.   P.  Morgan  &  Company,  ISTo.  23  Wall  street, 
New  York  city. 

"  Dear  Sirs. —  I  am  in  receipt  of  your  letter  of  April 
27,  1911,  embracing  the  terms  upon  which  you  have  pur- 
chased from  the  Interborough  Rapid  Transit  Company  the 
$10,000,000  face  value  of  the  company's  4^^  per  cent,  notes, 
dated  April  29,  1911.  I  beg  to  confirm  the  financial  arrange- 
ment with  your  firm  with  respect  to  the  said  issue  of  notes 
as  set  forth  in  your  letter.  I  further  confirm  the  under- 
standing that  the  general  financial  arrangements  set  forth  in 
your  letter  to  the  Interborough  Rapid  Transit  Compan), 
dated  September  23,  1911,  is  extended  to  Jime  1,  1912,  and 
that  the  arrangement  therein  set  forth  is  not  aft'ected  by  the 
notice  you  above  refer  to. 

"  Yours  very  truly, 


"  President." 

I  don't  find  J.  P.  Morgan  &  Company's  letter  of  September  23, 
1910,  Mr.  Fisher.  A.  You  have  got  the  entire  set  of  corres- 
pondence there,  haven't  you  ?    It  may  be  in  that. 
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Mr.  Quackenbiish. —  Isn't  that  the  big  letter  with  the  red  on  it  ? 

Mr.  Colby.—  That  is  September  15, 1910.  I  think  I  see  the  — 
I  think  I  see  this.  Well,  no.  I  would  like  you  to  ascertain  if 
there  is  such  a  letter  as  the  letter  of  September  23,  1910.  It 
appears  on  the  letter  of  September  15,  1910,  that  under  that  date 
the  Interborough  agreed  to  and  accepted  the  offer  of  the  proposals 
contained  in  the  Morgan  letter  of  September  15.  It  may  be  that 
addendum  to  the  Morgan  letter  which  Mr.  Shonts  refers  to  as 
under  date  of  September  23,  and  yet  he  refers  to  a  letter  to  the 
Interborough  Eapid  Transit  Company  of  September  23. 

]\Ir.  Quackenbush. —  I  think  the  file  is  complete  there. 

Mr.  Fisher. —  ISTo,  that  file  is  the  contract  file.  It  is  not  the 
complete  file.  If  a  letter  has  no  reference  to  the  arrangement 
with  Mr.  Morgan  for  furnishing  the  money,  it  would  not  be  in 
the  file. 

Mr.  Colby. —  But  this  plainly  has,  I  should  say.  We  will  look 
that  up,  Mr.  Chairman. 

Mr.  Quackenbush. —  September  23  — 

Mr.   Colby. —  1910.     Morgan  to  the  Interborough   Company. 

By  Mr.  Colby: 

Q.  There  follows  copy  of  a  letter  written  apparently  by  the 
president  of  the  company  to  Mr.  Morgan,  Jr.  Is  the  copy  of  a 
letter  —  is  this  copy  purporting  to  be  under  date  of  March  1, 
■1912,  a  copy  of  the  letter  sent  by  the  president  to  Mr.  Morgan, 
March  1,  1912  ?     A.  Yes,  sir. 

Q.  I  will  read  it : 

"  My  dear  Mr.  Morgan. —  Keferring  to  the  agreement 
between  our  company,  yourself  and  syndicate  associates,', 
in  which  we  agree  to  pay  you  $250,000  for  financial  com- 
mitments, which  agreement  was  approved  by  our  board 
ISTovember  29,  1911,  on  condition  that  an  agreement  should 
be  entered  into  between  the  Interborough  Company  and  the 
city  for  the  construction  of  subway  extensions  and  elevated 
improvements  prior  to  March  1,  1912,  I  now  beg  leave  to 
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confirm  our  understanding  of  our  talk  this  morning  in  which 
you  very  kindly  consented  to  extend  this  date  thirty  days 
from  to-day. 

"  Very  truly  yours, 


"  President. 


"  To  Mr.  J.  P.  Morgan,  Jr. 

"  23  Wall  street,  New  York  city." 


I  have  not  seen  any  agreement  in  writing  between  the  com- 
pany and  Mr.  Morgan  with  reference  to  that  $250,000,  Mr. 
Fisher.  A.  I  don't  think  there  is  anything  but  a  letter  from 
Mr.  Morgan  there.  I  think  you  have  got  a  copy  of  it,  probably. 
That  file  is  all  there  is  on  the  subject. 

Q.  And  Mr.  Shonts  does  not  necessarily  refer  in  this  letter, 
in  your  opinion,  to  any  written  agreement  on  the  subject  ?  A.  I 
did  not  understand  it  so. 

Q.  Wasn't  it  ISTovember  29,  1911,  the  date  of  the  actual  pay- 
ment of  this  money  ?  A.  I  think  it  was,  yes,  sir ;  the  date  of  the 
resolution. 

Q.  That  apparently  is  the  fact?     A.  Yes,  sir. 

Q.  And  yet  Mr.  Shonts.,  referring  on  March  1,  1912,  some 
five  months  later  —  four  months  later,  at  least  —  referring  to  the 
agreement  between  "  our  company,  yourself  and  syndicate  man- 
agers, in  which  we  agree  to  pay  you  $250,000,  I  now  beg  leave 
to  confirm  my  understanding  of  our  talk  this  morning  in  which 
you  very  kindly  consented  to  extend  this  date  "  ?  A.  I  think  you 
vsdll  find  that — 'that  refers  to  the  extension  of  the  date  of  the 
applying  of  the  $250,000  on  the  commissions  of  any  subsequent 
bond  issue,  not  on  the  payment  of  the  money. 

Q.  Mr.  Shonts,  in  other  words,  was  endeavoring  to  preserve  the 
company's  right  to  offset  this  amount  —  A.  Yes,  sir. 

Q.  —  to  the  bankers'  commissions  as  they  might  be  earned  ? 
A.  Yes,  sir. 

Q.  And  he  got  an  extension  from  the  bankers  of  thirty  days 
before  that  payment  should  be  deemed  conclusive  and  irrevocable  ? 
A.  Yes,  sir,  and  I  think  three  weeks'  additional. 
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Q.  On  March  1,  1912,  Messrs.  Morgan  &  Company  seemed  to 
have  addressed  you  a  letter.    They  did,  did  they  ?    A.  Yes,  sir. 

Q.  And  is  that  the  letter  that  was  received  (showing  paper  to 
witness)  ?    A.  Yes,  sir. 

Q.  "  March  1,  1912. 
"  To  Theodore  P.  Shonts,  President. 

"  Dear  Sir. — We  beg  to  acknowledge  receipt  of  your  favur 
of  March  1st  addressed  to  our  Mr.  M'organ,  Jr..  and  note 
contents.  It  will  be  agreeable  to  us  to  accede  to  your  request 
as  therein  expressed,  to  extend  for  thirty  days,  namely,  to 
April  1,  1912,  the  period  within  which  the  payment  of  $250,- 
000'  made  by  you  on  November  29,  1911,  shall  cover  the 
commitments  of  our  syndicate  associates  under  an  agreement 
which  will  be  entered  into  by  your  company  and  the  City  of 
jSFew  York  for  the  construction  of  subways,"  and  so  forth. 

"  Yours  very  truly, 

"J.  P.  Morgan  &  Company." 

And  follows  a  further  letter  from  J.  P.  Morgan  &  Company, 
dated  March  29,  1912,  which  I  assume  the  company  duly  received 
from  Morgan  &  Company?     A.  Yes,  sir. 

Q.  Which  I  will  read : 

"  :N"ew  York,  March  29,  1912. 
"  T.  P.  Shonts,  Esq.,  President. 

"  Dear  Sir. — We  beg  to  confirm  our  telephonic  conversa- 
tion this  day,  in  the  course  of  which  it  was  agreed  that  we  will 
extend  the  arrangement  with  you  in  regard  to  the  $250,000 
advanced  for  new  commitments,  for  a  further  period  of  three 
weeks  from  April  1,  1912.  Trusting  that  this  will  be  satis- 
factory and  that  the  agreement  may  be  made  before  the  end 
of  this  time,  we  are,  dear  sir, 

"  Yours  very  truly, 

"  J.  P.  Morgan  &  Company." 

Now  follows'  the  letter  of  April  9,  1912,  which  has  already  been 
read,  and  quite  fully  commented  upon,  and  I  will  simply  offer 
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that  as  a  part  of  the  file,  so  that  the  stenographer  may  preserve 
a  copy  of  it.  This  is  the  letter,  Mr.  'Chairman,  in  which  J.  P. 
Morgan  &  Company  set  forth  a  new  financial  plan,  the  financial 
plan  contained  in  the  letter  of  'September  5,  1910,  having,  as  you 
will  recall,  failed  of  approval  and  of  adoption  by  the  City  authori- 
ties in  July  of  1911.  In  the  meantime  I  expect  that  the  efforts 
of  the  intermediaries,  the  disinterested  intermediaries  had  borne 
fruit,  and  the  matter  was  apparently  resumed  in  the  form  of  a 
revised  proposal  by  the  banking  firm.  I  understand  that  there  was 
no  further  extension  after  the  expiration  of  the  three  weeks  on 
April  1st  in  connection  with  the  $250,000  paid  to  Mr.  Morgan 
for  commitments  of  his  syndicate  associates  ?    A.  That  is  correct. 

Q.  That  was  the  final  extension  ?    A.  Yes,  sir. 

Q.  That  payment  became  absolute  upon  the  expiration  of  that 
final  period  of  three  weeks  ?    A.  Yes,  sir. 

Q.  And  yet,  before  that  final  expiration  of  three  weeks  had 
expired,  we  find  Mr.  Morgan  writing  Mr.  Shonts:  "As  the 
negotiations  of  the  Interborough  Rapid  Transit  Company  with  the 
City  authorities  appear  to  be  approaching  completion,  we  take  this 
opportunity  of  setting  forth  the  agreement  between  your  company 
and  ourselves,  relative  to  the  finances  of  your  company,  to  enable 
it  to  carry  out  its  agreement  with  the  City."  That  is  true,  isn't  it  ? 
A.  Yes,  sir. 

Q.  And  yet,  although  J.  P.  Morgan  &  Company  had  willingly 
granted  extensions,  first  of  a  month  and  then  of  three  weeks,  then 
the  negotiations  took  on  this  promising  appearance,  no  further 
extensions  were  granted,  although  the  new  plan  had  been  entered 
upon  before  the  expiration  of  the  final  extension  ?  A.  The  pre- 
liminaries, I  think,  had  been  entered  upon.  I  don't  think  the 
final  arrangements  had  been  made. 

Q.  But  that  payment  of  $250,000  became  absolute  some  ten  or 
twelve  days  subsequent  to  the  writing  of  this  letter  in  which  is 
recited  the  hopeful  and  promising  aspiration  of  the  negotiations  ? 
A.  I  understand  so. 

Q.  This  is  the  letter  in  which  occurs  the  paragraph  already  read, 
to  the  effect  that  it  is  fully  understood  that  the  entire  transaction 
above  outlined  depends  upon  the  legality  and  constitutionality  of 
the  contract  between  the  City  and  your  company  being  confirmed 
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by  the  courts,  and  that  no  action  under  this  agreement  is  to  be 
taken  on  either  side  until  all  parties  are  satisfied  as  to  the  legal 
enforceability  of  such  contract  ?    A.  Yes,  sir. 

Mr.  Colby. —  You  will  take  a  copy  of  this,  stenographer. 

(Letter  referred  to  is  as  follows) : 

"  Inteeboeough  Eapid   Teansit   Company 
"  165  Broadway 

"  Theodoee  p.  Shonts,  President  and  Chairman  of  Execu- 
tive Committee. 

"  New  Yoek,  Apr.  9,  1912. 

"  Gentlemen. —  The  City  of  New  York  and  the  Inter- 
borough  Rapid  Transit  Company  have  agreed  upon  a  con- 
tract by  which  the  City  and  the  Interborough  Eapid  Transit 
Company  shall  build,  and  the  Interborough  Rapid  Transit 
Company  equip  and  operate,  extensions  to  the  present  sub- 
way, particulars  of  which  are  fully  set  forth  and  described 
in  the  enclosed  analysis  of  the  proposal  of  the  Interborough 
Rapid  Transit  Company  to  the  city.  The  agreement  has 
been  entered  into  subject,  on  both  sides,  to  the  reservation 
that  it  shall  be  passed  upon  by  the  Courts  before  any  action 
is  taken  under  it,  and  all  agreements  suggested  in  this  letter 
are  to  be  taken  subject  to  the  same  provision. 

"  The  sum  estimated  to  be  required  for  the  construction 
of  the  new  subway  is  $112,000,000,  of  which  sum  the  Inter- 
borough Rapid  Transit  Company  agrees  to  contribute  one- 
half.  Should  the  construction  cost  exceed  this  amount,  the 
city  agrees  to  furnish  the  additional  amount  required. 

"  Under  the  terms  of  the  contract,  the  Interborough  Rapid 
Transit  Company  will  modify  its  present  leases,  fijcing  the 
expiration  of  all  its  subway  leases  at  49  years  from  the  com- 
pletion of  the  new  subways.  The  Company  will  be  author- 
ized to  take  annually  during  this  period  from  the  aggregate 
net  earnings  of  the  old  and  new  subways  the  sum  of  $6,335,- 
000,  being  the  average  amount  of  the  net  earnings  during 
the  last  two  years  on  the  present  subway;  also  the  sum  of 
$4,620,000,  the  equivalent  of  5  per  cent,  interest,  and  one 
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per  i'on(.  sinking  fund,  on  (ho  invoslniont  bv  the  inlor- 
boroug'h  Ixapid  Transit  C\)n\pan_v  ol"  $77,000,000  of  new 
nionov,  viz. :  $r>(.l,000,000,  tlio  oonipiuiv's  oonlribntion  toward 
llio  cost  of  constrni'tion,  and  $L'1,000,000,  tlio  estimated  total 
cost  of  cHjuipping  tho  nc-w  snbways.  Tliese  pavmouts  are  lo  bo 
a  tirst  eiiarge  on  sueh  net  earnings,  and  are  to  bo  cumulative. 

"  A!  AMiAri'.VN  l\Ait,wA\-  Company.  Tho  inlorborough 
Kapid  Transit  Companv  is  k'ssee  of  tho  J\laniiattaii  Kailway 
Company,  which  owns  the  elevated  railways  in  iS'ew  York 
eily  and  receives  authority,  under  the  agreemcnl  with  the 
cily,  to  make  extensions  and  additions,  including  third  tracks 
on  the  Second  .V venue.  Third  .V venue  and  iNintli  Avenue 
elevated  lines. 

"  The  estimated  cost  of  (licse  extensions,  additions  and 
equipment  of  same  is  approximately  $30,000,000.  The  city 
and  tlie  Interbo rough  luipid  Transit  Oompany  agree  to 
divide  ctinally  the  additional  earnings  produced  by  those 
extensions  beyond  interest  and  sinking  fund  of  the  new 
money  iu\(>sted.  The  average  profits  of  the  Manhattan  Hall- 
way t,\Hn[)any  lease  for  the  past  two  years  have  been  approxi- 
mately $l,riOO,000  per  annnin. 

"  The  amounts  required  to  bo  raised  by  the  hitorborough 
lutpid  Transit  Oompany  arc  as  follows: 

l'\n-  refunding  its  present  debt $50,tirH>,;to0 

For    construction    of    new    subway     (Inter- 
borough   Company's  one-half) ,'u!,000,000 

l\n-  Jlaidiattan  Ivailway  Improvenionts,  about  .10,000,000 

For  oquipmeni  of  new  snbways :2 1,000,000 

For  other  chariics  includiuii'  discounts,  about.  9,500,000 


$i07,ir>(!,!\">o 


con 


'  In  order  (o  procure  tho  necessary  funds  to  carry  out  this 
tract,  and  retire  its  preseui  debt,  the  Interborough  Kapid 
Transit  Company  proposes  to  issue  new  lirst  mortgage  ."> 
per  cent,  tiftv-threc  year  gold  bonds  to  the  amount  of  about 
$170,000,000.     The  mortgage  securing  these  bonds  will  also 


16 
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provide  for  the  issue  of  such  additional  amounts  of  bonds 
as  may  be  needed  for  extensions  and  improvements  as  may 
be  authorized  by  the  city  and  agreed  to  by  the  company 
during  the  period  of  the  lease  —  as  provided  in  the 
agreement. 

"A  sinking  fund  of  1  per  cent  will  be  provided  for,  to 
begin  five  years  from  the  date  of  opening  the  new  subways 
or  in  any  event  not  more  than  ten  years  from  the  date  of  the 
bonds.  Bonds  may  be  drawn  for  the  sinking  fund  at  110, 
or  bought  in  the  market  at  a  lower  price,  and  by  the  opera- 
tion of  the  sinking  fund,  will  be  paid  off  during  the  term  of 
the  lease. 

"  Our  company  has  agreed  to  sell  to  you  and  you 
have  agreed  to  buy  from  it  about  $170,000,000  of  these 
bonds  to  provide  for  the  company's  financial  requirements  for 
construction  and  equipment  of  the  new  subways,  elevated 
extensions  and  improvements,  and  to  refund  the  present  debt 
of  the  company,  the  bonds  to  be  taken  and  paid  for  as 
follows : 

During  the  year  from  July  1,  1912  to  June 

30,  1913 $78,000,000 

During  the  year  from  July  1,  1913  to  June 

30,  1914 30,000,000 

During  the  year  from  July  1,  1914,  to  June 

30,  1915 30,000,000 

During  the  year  from  July  1,  1915,  to  June 

30,  1916,  not  more  than 32,000,000 


$170,000,000 


"All  or  any  part  of  such  annual  installment  of  bonds  may 
be  taken  and  paid  for  by  you  at  any  time  during  the  year. 

"  Your  company  has  further  agTeed  that  the  syndicate 
which  you  will  form  to  take  these  bonds  will  divide  equally 
with  this  company  any  amount  received  on  the  sale  of  the 
bonds  in  excess  of  an  average  price  of  par  and  accrued 
interest. 
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"  When  the  subways  are  completed,  the  Interborough 
Rapid  Transit  Company  will  have  a  prior  claim  on  the  net 
earnings  of  the  properties,  which  claim  will  aggregate, 
$14,568,000. 

"  This  is  made  up  as  follows : 

Average  annual  earnings  of  present  subway 

during  the  last  two  years $6,335,000 

Five  per  cent,  interest  and  1  per  cent,  annual 
sinking  fund  on  $YY,0OO,000,  the  amount  of 
Interborough's  new  investment  in  subways  4,620,000 

Interest  and  annual  sinking  fund  on  approxi- 
mately $30,000,000  new  capital  invested  in 
elevated  railways 1,800,000 

Profits  from  Manhattan  Railway  lease  and 
other  income  which  during  the  last  two 
years  have  averaged  annually 1,813,000 


"  During  the  past  two  years  the  average  annual  net  earn- 
ings of  the  present  properties  including  profits  from  the 
Manhattan  Railway  lease  and  other  income  have  been, 
$8,148,000. 

"  Including  the  $56,000,000  of  new  money  provided  by 
the  city  there  will  be,  when  the  new  subways  and  elevated 
extensions  are  completed,  a  new  investment  in  additional 
subways  and  elevated  properties  amounting  to  $163,000,000 
and  it  is  conservatively  estimated  that  during  the  first  four 
years'  operation  after  the  new  subways  are  opened,  the 
additional  earnings  from  the  new  investment  should  average 
at  least  3  per  cent,  thereon  or,  say  (including  Manhattan), 
$4,890,000  and  that  beginning  with  the  fourth  year  the  earn- 
ings should  amount  to  at  least  4%  per  cent  on  the  new 
investment,  or  say  $6,927,500. 

"  Or,  in  other  words,  after  the  third  year  of 
the  operation  of  the  new  subways,  the  aggre- 
gate annual  net  earnings  of  the  properties 
should  be  at  least  $15,075,000 
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"  The  annual  interest  upon  the  total  issue 

of  $170,000,000  of  new  bonds  will  be $8,500,000 

and  the  annual  sinking  fund  upon  the  same 
which  will  not  begin,  however,  until  five  years 
after  the  enlarged  system  is  put  into  operation, 
will  be    1,700,000 


"  During  the  construction  period  interest  has  been  pro- 
vided for  as  part  of  the  cost  of  the  work. 

"As  indicated  above,  when  the  new  subways  are  open  for 
operation,  the  earnings  of  the  property  will  show  from  the 
start  an  ample  margin  above  all  fixed  charges. 

"  Very  truly  yours, 

"  T.  P.  Shonts, 

"  President. 

"  Messrs.  J.  P.  Morgan  &  Company, 
"  23  Wall  street,  New  York  city." 

By  Mr.  Colby: 

Q.  There  follows    a  letter   apparently   written  by   President 
Shonts  under  the  date  of  April  12,  1912.     He  wrote  a  letter  to 
Morgan  &  Company  under  that  date  of  which  that  is  a  copy  ?    A. 
Yes,  sir. 
Q.  I  read: 

"  April  12,  1912. 
"  Gentlemen. — Your  letter  of  April  9,  1912,  accords  Avith 
our  understanding  of  the  arrangement  for  the  sale  to  you  by 
the  Interborough  Kapid  Transit  Company  of  approximately 
$170,000,000  of  bonds  as  therein  outlined.  I  hereby,  on 
behalf  of  the  Interborough  Rapid  Transit  Company,  confirm 
such  sale  according  to  the  terms  of  your  letter,  such  confirma- 
tion being  especially  authorized  by  resolution  of  the  board  of 
directors  of  the  Interborough  Rapid  Transit  Company,  of 
which  I  enclose  a  copy." 

Next  in  order  in  the  file,  but  apparently  dated  on  April  12  — 
April  9,  is  a  letter  addressed  to  J.  P.  Morgan  &  Company  by  the 
president  of  your  company,  containing  some  interesting  estimates 
of  costs  of  building,  earnings,  estimated  returns  to  the  bankers. 


llKI'tlirr    0|-     JoiNT    TyKdl.Sr-ATIVE    C 


OMMXTTEI-; 


CHliniiiU'cl   I'otnrns  to  the  city.     Thin  is  a  letter  written  by  Mr. 
SlioiitH  to  the  haiiker.s,  under  date  of  April  9,  KJ12?    A.   Yes,  sir. 

Q.    I  will  read  this  letter: 

"April  9,  1912. 

"(iciHJeineii.  'I'lie  ('hy  of  JS'ew  York  and  the  Interbor- 
on,i;li  Itajiid  Transit  Company  have  agreed  upon  a  contract  by 
wliich  the  City  and  the  Jnterborough  Rapid  Transit  Com- 
pany sliall  build,  and  the  Interborough  Rapid  Transit  Com- 
jiaiiy  e<pjip  and  operate  extensions  to  the  present  subway, 
[jarlicnhirs  of  which  are  fully  set  forth  and  described  in  the 
enclcisfd  aiialysis  of  the  proposal  of  the  Interborough  Rapid 
'i'ransit  Comjiany  to  the  'City.  The  agreement  has  been 
(altered  into  subject  on  both  sides  to  the  reservation  that  it 
sliall  be  j)assed  upon  by  the  courts  before  any  action  is  taken 
undfir  it,  and  all  agreements  suggested  in  this  letter  arc  to  be 
lakcn  subject  to  the  same  provision." 

I  su]i|)os(!  that  is  a  refej-(;nee  to  the  suit  of  the  Admiral  Realty 
Conipaiiy,  or,  at  least,  that  is  the  idea  which  was  subsequently 
carried  out  by  the  suit  of  the  Admiral  Realty  Company?  A.  I 
think  it  is  j)ossil)l(!.  1  don't  think  it  had  that  suit  in  view,  though. 
Q.  Not  that  jiarticular  name  of  the  plaintiff,  possibly,  but  some 
suit  or  j)rocecding  of  tliat  kind  ?  A.  Had  some  suit  in  view,  yes, 
sir. 

<}.    In  other  words,  an  action  which  should  test  the  validity  of 
(li(!  proposed  contracts?    A.   That  is  right. 

Q.  And  ajipanaitly  this  was  not  only  Mr.  Morgan's  stipulation 
as  disclosed  in  his  letter  of  the  same  date,  but  was  an  under- 
standing or  agreement  to  which  the  City  was  a  party  as  well  as 
Mr.  Morgan,  Mr.  Shonts  saying:  "The  agreement  has  been 
entered  into  subject  on  both  sides  to  the  reservation  that  it  shall 
b(!  passed  upon  by  tin;  courts  before;  any  action  is  iaken  under  it  "  ? 
A.  I  think  the  city  was  anxious  to  secure  a  decision,  the  same 
as  Messrs.  Morgan  &  Company  and  the  Interlwrough. 

Q.  So  that  when   this   action  reached   the  courts,   there  was 
really  no  agrc(!ment,  much  less  a  controversy? 
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(Senator  Thompson  takes  the  Chair.) 

A.  I  understand  it  was  properly  contested.     You  are  referring 
now  to  the  Admiral  Realty  case  ? 
Q.  Yes  — 

Chairman  Thompson. —  Mr.  Bordwell,  what  about  that  sub- 
poena that  you  had  on  Mr.  Gillespie  ? 

Mr.  Boi dwell. —  The  subpoena  was  turned  over  to  me  to  serve 
on  Thomas  H.  Gillespie,  vice-president  of  the  T.  A.  Gillespie 
Company.  I  called  there  about  2:15.  About  five  minutes  ago 
they  came  out  and  asked  me  whom  I  wanted.  I  said:  "  Thomas 
H.  Gillespie,  Vice-president  of  T.  A.  Gillespie  Company."  They 
stated  he  had  gone  out  to  lunch  and  they  did  not  know  whether  lie 
would  be  back  to-day  or  not.  They  would  'phone  me  about  four 
o'clock  —  if  I  called  up  ■ —  whether  I  could  get  in  touch  with  him 
or  not. 

Chairman  Thompson. — Well,  you  can  make  a  subpoena  in  blank 
and  take  a  man  with  you  and  go  down  and  find  out  the  name  of 
whoever  is  there  in  charge  of  the  office,  and  subpoena  him  here 
forthwith,  with  these  books  and  papers. 

(Senator  Towner  takes  the  Chair.) 

By  Mr.  Colby: 

Q.  The  point  I  am  trying  to  state  with  fairness  upon  the  record 
seems  to  be  clearly  suggested  in  this  letter,  and  I  don't  wish  to  say 
more  than  the  letter  says,  but  it  is  apparent  that  the  agreement 
was  subject  to  a  reservation  on  both  sides,  that  it  had  been  even 
entered  into  subject  to  the  validation  of  its  terms  and  of  its  effect 
by  a  court  action.  And  until  that  court  action  was  had,  there  was 
not  only  no  real  controversy  between  the  parties  to  this  suit,  but 
there  was  no  agreement  out  of  which  a  controversy  could  arise. 
Isn't  that  obvious  ?  A.  I  don't  see  any  connection  between  the 
letter  which  you  refer  to  and  the  suit  which  I  believe  you  have  in 
mind.     It  was  understood  — 

Q.  Let  me  see  if  I  cannot  develop  that  connection.  Mr. 
Morgan,  in  his  letter  of  'September  9 — of  April  9,  1912,  says: 
"  It  is  fully  understood  that  the  entire  transaction  above  outlined 
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depends  upon  the  legality  and  constitutionality  of  tlie  contract 
between  the  City  and  your  Company  being  confirmed  by  the 
courts,  and  that  no  action  under  this  agreement  is  to  be  taken 
on  either  side  until  all  parties  are  satisfied  as  to  the  legal  enforce- 
ability of  such  contract  and  of  the  bonds  hereinabove  mentioned." 
That  is  the  statement  in  the  Morgan  letter  of  that  date  ?    A.  Yes. 

Q.  On  the  same  date,  Mr.  Shonts,  writing  Morgan  &  Company, 
goes  further.  He  does  not  say,  "  ISTo  action  shall  be  taken  under 
the  agreement  until  the  courts  have  validated  it."  He  says,  "  The 
agreement  has  been  entered  into  subject  on  both  sides  to  the 
reservation  that  it  shall  be  passed  upon  by  the  courts  before  any 
action  is  taken  under  it  "  ?     A.   Certainly. 

Q.  In  other  words,  the  agreement  was  a  mere  tentative  agree- 
ment, the  mere  semblance  of  an  agreement,  the  mere  form  as 
distinguished  from  the  substance  and  fact  of  an  agreement,  until 
this  court  action?  A.  It  was  understood  that  the  court  action 
was  to  be  taken  to  test  the  validity  of  the  contract  and  the 
mortgage. 

Q.  Had  this  court  action  not  been  taken,  there  would  have  been 
no  agreement,  would  there?    A.  Probably  not. 

Q.  Until  this  action  was  prosecuted  to  final  judgment,  and  a 
decree  validating  the  provisions  of  the  agreement,  it  was  a 
nothing,  wasn't  it  ?    A.  Correct. 

Q.  Although  it  was  signed,  sealed,  and  although  it  recited  the 
agreement  as  of  a  certain  date  and  the  —    A.  It  does  not  — 

Q.  Well,  of  course,  T  mean  to  say,  that  although  it  recited  an 
agreement  as  having  been  entered  into  by  the  parties  as  of  a 
certain  date,  and  although  the  parties  had  thereunto  set  their  hands 
and  seals,  it  was  purely  prospective  and  tentative,  dependent  upon 
court  action  before  it  became  operative  as  an  agreement  ?  A.  It 
does  not  state  what  steps  were  to  be  taken  to  secure  this  court 
action. 

Q.  ISTo ;  that  is  quite  true,  Mr.  Fisher ;  but  it  does  say  that  the 
agreement  has  been  entered  into  subject  to  the  reservation  on  both 
sides  that  it  shall  be  passed  upon  by  the  courts  before  any  action 
is  taken  on  it  ?  A.  It  is  quite  possible  that  when  Mr.  Shonts  found 
the  Admiral  Eealty  had  brought  an  action  to  test  the  validity  of 
the  contract,  he  thought  that  action  would  answer  as  well  as  any 
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other,  and  that  he  took  advantage  of  it.  Have  you  thought  of  plac- 
ing that  construction  upon  the  letter?  A.  I  confess  I  had  not, 
because  it  would  be  quite  an  extraordinary  coincidence  that  an 
action  to  test  the  constitutionality  of  this  important  agreement 
should  happen  along  by  a  street  car,  Mr.  Shonts,  with  this  very 
important  stipulation  with  the  banking  house  of  Morgan  &  Com- 
pany, and  an  agreement  with  the  City  of  !N  ew  York,  should  simply 
say :  "  This  is  in  exact  conformity  with  the  mutiial  agreements  of 
ourselves  and  our  bankers  and  our  board  "  ?  A.  I  don't  think  any 
doubt  can  be  thrown  on  that  action.  I  think  that  other  parties 
intervened  that  could  not  be  accused  of  being  friendly. 

Q.  I  am  not  accusing  anyone  of  even  friendliness.  I  am  simply 
endeavoring  to  explore  the  facts.  You  don't  know  when  the 
Admiral  Eealty  Company  action  was  brought  ?    A.  I  don't. 

Q.  Or  to  whom  the  president  refers  as  having  assented  on  the 
part  of  the  city  to  that  proposition  ?    A.  I  don't. 

Q.  You  don't  know  whether  the  agreement  was  actually  ex- 
changed between  the  parties  pending  the  completion  of  this  legal 
test,  do  you?    A.  I  saw  no  such  agreement. 

Q.  You  would  hardly  say  that  there  was  an  actual  controversy 
between  the  original  parties  to  this  suit  as  to  the  constitutionality 
of  the  Interborough's  proposed  agreement  with  the  City  ?  A.  I 
prefer  to  let  our  legal  force  inform  me  on  that  point. 

Q.  Maybe  I  had  better  defer  that  question.  I  will  continue 
the  reading  of  Mr.  Shonts'  interesting  letter  of  April  9  : 

''  The  sum  estimated  to  be  required  for  the  construction  of 
the  new  subway  is  $112,000,000,  of  which  sum  the  Inter- 
borough  Rapid  Transit  Company  agrees  to  contribute  one- 
half.  Should  the  construction  cost  exceed  this  amount,  the 
City  agrees  to  furnish  the  additional  amount  required. 

"  Under  the  terms  of  the  contract,  the  Interborough  Kapid 
Transit  Company  will  modify  its  present  leases,  fixing  the 
expiration  of  all  its  subway  leases  at  forty-nine  years  from 
the  completion  of  the  new  subways.  The  Companv  will  be 
authorized  to  take  annually  during  this  period  from  the  aggre- 
gate net  earnings  of  the  old  and  new  subways  the  sum  of  $6,- 
335,000,  being  the  average  amount  of  the  net  earnings  dur- 
ing the  last  two  years  on  the  present  subway ;  also  the  sum  of 
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$4,620,000,  tho  equivalent  of  five  per  cent,  interest,  and  one 
per  cent.  Sinl^ing  Fund,  on  the  investment  by  the  Interbor- 
ough  Eapid  Transit  Company  of  $77,000,000  of  new  money, 
viz. :  $56,000,000,  the  Company's  contribution  toward  the 
cost  of  construction,  and  $21,000,000,  the  estimated  total  cost 
of  equipping  the  new  subways.  These  payments  are  to  be  a 
first  charge  on  such  net  earnings,  and  are  to  be  cumulative." 

In  other  words,  Mr.  Fisher,  the  Interborough  not  only  carries 
such  payments  as  the  Shonts  bonus  into  construction  account,  but 
it  is  entitled  to  five  per  cent,  interest  on  that  item  and  other 
similar  items,  and  also  a  one  per  cent,  contribution  to  a  sinking- 
fund,  to  ultimately  extinguish  those  charges  from  the  proceeds 
of  operation,  and  in  preference  to  any  participation  by  the  City; 
that  is  true,  isn't  it?  A.  Are  you  using  that  letter  as  a  basis 
of  your  conclusions  ? 

Q.  I  am  using  that  statement  there.  A.  That  letter  is  based 
on  the  operations  of  the  company  after  the  subways  are  completed, 
and  the  operations  begin. 

Q.  Well,  it  is  a  fact  that  Mr.  Shonts  states,  in. outlining  the 
proposed  arrangement  and  the  arrangement  that  was  made,  to  his 
bankers,  not  to  the  purchasers  of  the  bonds,  not  to  the  citizens  of 
New  York,  not  to  the  members  of  his  board  of  directors,  but  to 
the  bankers,  a  serious  to  some  extent,  confidential  and  intimate 
representation  of  the  basis  under  which  the  bankers'  participation 
was  invited  ?     A.  Nothing  confidential  about  it. 

Q.  Good.  A.  If  you  get  the  contract,  you  will  see  the  terms  are 
laid  down. 

Q.  Does  the  contract  then  provide  that  the  company  shall  be 
entitled  in  addition  to  $0,335,000,  to  five  per  cent,  interest  and  one 
per  cent,  sinking  fund  on  its  contribution  towards  the  cost  of  con- 
struction?    A.  It  certainly  does. 

Q.  That  is  all  I  am  bringing  out.  It  has  been  already  testified 
to  the  Shonts  bonus,  which  I  will  take  as  a  ■ —  as  representative 
of  a  number  of  other  debatable  entries  to  construction  account,  has 
already  reached  construction  account?  A.  You  are  now  mixing 
the  construction  account  with  operating  account. 

Q.  Mr.  Gaynor  testified  that  the  Shonts  bonus  goes  to  construe- 
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tion  account.  A.  Yes,  sir.  But  we  are  not  speaking  of  that 
bonus  in  this  letter. 

Q.  I  am  speaking  of  bonus,  but  the  letter  speaks  of  construc- 
tion account.  A.  That  is  the  cost  of  construction,  the  amount  of 
money  we  issued  bonds  for. 

Q.  In  other  words,  there  is  the  total  of  construction  account. 
The  Shonts  bonus  enters  into  construction  account,  and  the  com- 
pany is  entitled  to  five  per  cent,  interest  and  one  per  cent,  sinking 
fund  —  A.  On  the  total  amount  of  its  bonds  issued  for  construc- 
tion purpose.     That  includes  all  items  included  in  construction. 

Q.  We  don't  disagree.     I  will  continue  to  read: 

"  Manhattan  Railway  Company.  The  Interborough  Rapid 
Transit  Company  is  lessee  of  the  Manhattan  Railway  Com- 
pany, which  owns  the  elevated  railways  in  ISTew  York  City, 
and  receives  authority,  under  the  agTcement  with  the  City,  to 
make  extensions  and  additions,  including  third  track  on  the 
Second  avenue.  Third  avenue  and  JSTinth  aveniie  elevated 
lines.  The  estimated  costs  of  these  extensions,  additions  and 
equipment  of  same  is  approximately  $30,000,000.  The  City 
and  the  Interborough  Rapid  Transit  Company  agree  to  divide 
equally  the  additional  earnings  produced  by  these  extensions 
beyond  interest  and  sinking  fund  on  the  new  money  invested. 
The  average  profits  of  the  Manhattan  Railway  Company  lease 
for  the  past  two  years  have  been  approximately  $1,500,000 
per  annum." 

How  are  you  going  to  compute  the  profits  arising  from  these 
extensions  ?  How  are  you  going  to  estimate  the  additional  earn- 
ings produced  by  these  extensions  ?  A.  That  you  will  have  to  ask 
the  auditor. 

(Senatoi-  Thompson  takes  the  Chair.) 

Q.  There  is  not  a  prospect  of  very  much  division  to  the  city 
on  that  aspect  of  the  contract,  is  there,  Mr.  Fisher  ?  A.  I  think 
there  is  a  very  good  prospect. 

Q.  If  the  cost  of  the  extensions  and  the  additions  is  $30,000- 
000,  and  the  additional  earnings  that  are  divisible  with  the  city, 
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are  first  subject  to  deduction  for  interest  and  sinking  fund  on  the 
new  money  invested  — 

(Chairman  Thompson  and  Mr.  Colby  confer  together.) 
,By  Mr.  Colby: 

Q.  jSTow,  the  amounts  required  to  be  raised  by  the  Interborough 
Rapid  Transit  Company  are  as  follows : 

For  refunding  the  present  debt $50,656,950 

For    construction   of  new   subway    (Interborough 

Company's  one-half)    56,000,000 

For  Manhattan  Eailway  improvements,  about.  . . .  30,000,000 

For  equipment  of  new  subways 21,000,000 

For  other  charges  including  discounts,  about 9,500,000 


The  totals  of  the  amounts  required  to  be  raised  by  the  Inter- 
borough Rapid  Transit  Company,  amounting  to  $167,156,950? 
A.  That  is  approximately  correct. 

Mr.  Colby. —  Do  you  wish  to  interrupt  this.  Senator  ? 

Chairman  Thompson. —  Go  ahead.  Well,  I  will  read  this  letter 
in  the  record.  I  just  received  it  in  the  mail  from  John  C.  Wilson. 

"  Washington,  February  10,  1916  " —  inasmuch  as  it  comes 
from  the  largest  stockholder  in  the  Interborough  Railroad,  I 
thought  I  would  not  hold  it: 

"  To  the  Thompson  Legislative  Committee,  New  York  city. 

"  Gentleman. —  I  am,  and  have  been  for  the  last  fifteen 
years  the  largest  individual  stockholder  in  the  Inter- 
borough Rapid  Transit  Company,  my  holdings  being  about 
ten  times  as  great  as  the  combined  holdings  of  all  the 
directors. 

"  I  have  long  believed  that  the  directors  have  taken 
advantage  " — 

Mr.  Colby. —  There  is  no  John  C.  Wilson  ? 
Mr.  Quackenbush. —  He  is  a  stockholder. 
:\lr.  Colby.—  The  largest  ? 
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Mr.  Quackenbush. —  I  would  not  say  that. 

Chairman  Thompson. —  I  don't  want  any  advantage  taken  over 
anybody.  If  you  think  it  is  a  lunatic's  letter,  treat  it  accordingly. 
I  just  opened  it. 

(Questions  by  newspaper  men.) 

Mr.  Quackenbush. —  I  don't  assume  this  is  going  to  take  this 
character,  quite.     I  don't  think  you  mean  that. 

Chairman  Thompson. —  What  ? 

Mr.  Quackenbush. —  That  the  secretary  is  going  to  answer  ques- 
tions from  all  the  gentlemen  in  the  room. 

Chairman  Thompson. —  Mr.  John  C.  Wilson  writes  the  letter 
from  the  Cosmos  Club,  Washington,  D.  C,  and  I  just  received  it. 

Mr.  Quackenbush. —  I  understand,  perfectly. 

Chairman  Thompson. —  If  the  statement  is  true  that  he  is  the 
largest  stockholder  individually,  and  owns  ten  times  the  amount 
of  stock  that  all  the  directors  combined  own,  why,  it  becomes 
important  as  an  interest  in  this  matter.  I  did  not  like  to  hold  it 
over  Sunday,  that  is  all.  We  are  going  to  adjourn  in  a  half  hour 
or  so. 

Mr.  Colby. —  It  seems  to  me  possibly  that  very  material  fact, 
if  that  is  the  fact,  of  which  the  letter's  interest  depends,  might  be 
well  to  ascertain. 

Chairman  Thompson. —  Well,  do  you  know  Mr.  Wilson  ? 

Mr.  Fisher. —  Yes,  sir. 

Chairman  Thompson. —  Is  he  an  intelligent  citizen  ? 

Mr.  Fisher. —  Yes,  sir. 

Chairman  Thompson. —  And  this  would  not  be  regarded  as  a 
crank  letter  ? 

Mr.  Fisher. —  ISTo ;  I  would  regard  it  as  a  letter  from  a  chronic 
kicker. 

Mr.  Colby. — ■  Do  you  know  how  much  stock  he  owns  ? 
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Mr.  Fisher.—  2,700  shares. 

Mr.  Colby. —  Is  there  a  larger  interest  than  that  ? 

Mr.   Fisher. —  I  could  not  say  what  the  other  interests  are. 
The  total  amount  of  stock  outstanding  is  11,872  shares. 

Chairman  Thompson. —  Then,  if  you  will  come  to  order  I  can 
read  the  letter,  and  you  can  all  have  it. 

"  I  am  and  have  been  for  the  last  fifteen  years,  the  largest 
individual  stockholder  in  the  Interborough  E.  T.  Co.  My 
holdings  being  about  ten  times  as  gi-eat  as  the  combined 
holdings  of  all  the  directors. 

■'  I  have  long  believed  that  the  directors  have  taken 
advantage  of  their  position  to  make  personal  profits  for  them- 
selves and  their  friends  through  the  payment  of  unnecessary 
and  excessive  salaries,  bonuses,  commissions,  &c.,  and  I  have 
endeavored  to  the  best  of  my  ability  to  expose  and  thwart 
them. 

''  I  have  opposed  the  making  of  contract  No.  3  with  the 
City  because  it  involved  an  expense  to  the  Co.  in  commissions, 
fees,  &c.,  of  about  $13,000,000,  with  no  possible  advantage  to 
the  Co.  &  the  possibility  of  enormous  loss. 

"  I  want  to  see  the  methods  of  the  directors  and  other 
officers  thoroughly  exposed  by  your  Committee  &  I  ask  leave 
to  suggest  the  bringing  out  of  the  following  facts: 

"  I.  That  the  entire  Board  of  Directors  at  the  time  of  the 
stockholders  meeting,  in  1913,  held  245  shares  of  stock  & 
had  held  about  that  amount  for  some  years  previous.  My 
share  of  the  $150,000  bonus  voted  to  Mr.  Shouts  without  my 
knowledge  or  consent,  amounted  to  $1,071.00.  The  share 
of  all  the  Directors  amounted  to  about  one  tenth  of  that  sum ; 
so  in  regard  to  the  bonuses  to  Mr.  Eogers  and  Mr.  Gaynor. 

"  II.  That  altho'  the  Directors  publish  an  annual  report 
&  hold  an  annual  stock-holders'  meeting,  the  reports  contain 
no  reference  to  the  payments,  which  have  been  unearthed  by 
vour  Committee.  I  have  repeatedly  tried  by  letters  &  by 
questions  at  the  stock-holders'  meetings  to  learn  what  salaries 
were  being  paid  to  the  directors  &  officers ;  the  information 
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has  alwaj's  been  refused.  The  evidence  before  your  Com- 
mittee gave  me  my  iirst  Imowledge. 

'■  III.  In  the  balance  sheet  in  the  report  for  1913  is  an 
item: 

"Unamortized  debt,  disc.  &  exp.  (Contract  No.  3), 
$1,042,795.  I  aslied  for  an  explanation  of  this  item,  showing 
what  the  money  was  paid  for,  who  got  it  &  whether  any 
officer  or  director  got  any  part  of  it.  All  explanation  was 
refused. 

"  There  is  nowhere,  in  any  of  the  annual  reports,  any  ref- 
erence to  the  enormous  payments  to  lawyers  brought  out  by 
your  Committee. 

"  IV.  In  a  letter  dated  27  June,  1911,  to  the  Public  Ser- 
vice Commission  and  Board  of  Estimate  and  Apportion- 
ment, Theodore  P.  Sbonts  says,  in  answer  to  the  city's  offer: 
'  The  margin  of  safety  in  cuir  offer  of  May  9th  was  so  narrow 
that  the  introduction  of  the  Broadway  Competitive  Route 
reducing  our  estimated  revenues  by  not  less  than  $5,000,000 
a  year,  would  have  made  it  impossible  for  us  to  carry  that 
offer  into  effect.'  Then,  after  giving  some  expert  estimates 
of  the  probable  increase  in  travel,  he  continues :  '  This  show- 
ing not  only  would  defer  forever  the  prospect  of  any  dividend 
returns  whatsoever  to  the  Interborough  Co.,  but  would 
involve  it  in  an  actual  deficit  upon  the  bonds  which  it  must 
assume  as  a  fixed  obligation.'  The  contract  eventually  made, 
and  for  obtaining  which  Mr.  Shonts  claimed  and  received  a 
bonus  of  $150,000,  Mr.  Rogers  $50,000  and  many  lawyers 
enormous  fees,  was  subject  to  all  the  objections  cited  by  Mr. 
Shonts.  Besides  these  sums,  the  bonus  paid  for  the  redemp- 
tion of  the  outstanding  mortgage  and  the  discount  on  170,- 
000,000  of  bonds  amounted  to  $12,700,000.  Did  ever 
corporation  buy  trouble  at  such  a  price  ? 

"  V.  Three  separate  actions  have  been  commenced  against 
August  Belmont  and  other  directors  of  the  company :  —  one 
by  Clarence  Venner,  one  by  Fred'k  Ayer,  and  one  by  me, 
to  compel  them  to  account  to  the  company  for  several  millions, 
the  value  of  stock  issued  to  them,  in  contravention  of  the 
laws  of  New  York,  upon  consideration  so  grossly  inadequate 
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as  to  amount  to  fraud.  The  Venner  case,  after  many  hearings 
and  appeals,  on  technical  points,  was  at  last  heard  on  the 
merits  and  decided  against  Venner.  It  is  now  pending  in 
the  Court  of  Appeals.  These  cases  are  in  no  sense  attacks 
on  the  credit  of  the  company  or  suits  against  the  company, 
on  the  contrary  they  are  suits  on  behalf  of  the  company  and 
are  brought  by  stockholders  because  the  directors  naturally 
refused  to  bring  suit  against  themselves.  If  successful  no 
money  would  be  payable  to  the  plaintiffs,  except  their 
expenses.     The  accounting  would  be  to  the  company. 

"And  yet  Nicoll  &  Anable  have  claimed  and  received  from 
the  company  fees  for  resisting  these  efforts  to  compel  treacher- 
ous trustees  to  pay  back  to  the  company  the  money  of  which 
it  has  been  deprived.  Mr.  Nichol  appears  to  have  been  in  the 
employ  of  the  company  since  it  was  organized.  On  the  scale 
of  his  fees,  disclosed  to  you,  he  must  have  drawn  from  it 
hundreds  of  thousands  greatly  to  the  personal  profit  of  the 
directors.  The  result  to  the  company,  which  paid  his  fees, 
will  appear  from  an  examination  of  the  following  deals,  made 
presumably  under  his  legal  ad^ace: 

"  $1,500,000  of  the  company's  stock  paid  to  Belmont  & 
Co.  for  certain  securities,  which  a  few  months  before  had 
cost  Belmont  &  Co.  $270,000  (which  were  useless  and  worth- 
less to  the  company)  and  for  certain  indefinite  services  of 
Belmont  &  Co.,  who  were  at  that  time  being  paid  a  large 
salary  as  financial  agents  of  the  parties  in  interest : 

"  $9,600,000  in  stock  paid  to  Belmont  and  other  directors 
for  the  stock  of  the  E.  T.  Subway  Construction  Co.,  which 
had  cost  them  $3,600,000  and  had  not  earned  anything  (the 
Interborough  Co.  afterwards  paid  up  $2,400,000  on  this  stock 
and  in  nearly  fourteen  years  has  received  one  dividend  of 
$900,000)  ; 

"  $2,500,000  paid  to  McDonald,  Belmont  and  other  direc- 
tors and  their  associates  for  the  McDonald  contract  which 
had  cost  them  nothing,  and  the  value  of  which  at  that  time 
was  purely  problematical; 

"  $7,000,000  invested  at  or  near  par  in  the  purchase  of 
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stocks  and  bonds  of  the  New  York  &  Queens  Co.  Ky. 
and  in  advances  to  that  company,  which  at  the  time  of  the 
purchase  was  practically  bankrupt,  which  has  never  paid  a 
dividend  and  as  far  as  I  can  ascertain,  has  never  earned  the 
interest  on  its  bonds; 

"  $10,839,130  invested  in  the  Belmont  tunnel  which  was 
never  operated  and  was  finally  sold  to  the  city  for  $3,000,000 
subject  to  a  deduction  of  about  $500,000  for  taxes. 

"  There  are  other  transactions  in  the  past  reflecting  as 
little  credit  on  the  management;  but  as  they  are  not  con- 
nected with  the  contract  between  the  'City  and  the  company, 
I  will  not  trespass  further  on  the  patience  of  your  committee. 

"  Respectfully, 

"  JOHN  C.  WILSON, 

"Address:    Cosmos  Club,  Washington." 

Mr.  Quackenbush. — You  will  note  in  that  letter  that  Mr.  Vcnner 
is  a  plaintiff  in  the  actions  against  the  company  involving  these 
very  questions  in  his  letter,  and  he  also  states  that  the  Supreme 
Court  has  decided  those  questions  against  Mr.  Venner,  in  favor 
of  the  company. 

Chairman  Thompson. —  The  only  consideration  I  had  here,  of 
course,  is  it  annoys  and  bothers  counsel  with  the  matters  at  issue. 
It  came  in  a  few  minutes  ago.  It  was  important  because  it  came 
from  the  largest  individual  stockholder.  It  was  important  because 
it  came  from  a  stockholder,  and  it  is  important  to  know  that  the 
Committee's  progress  so  far  under  the  way  the  matters  have  been 
proved  here,  has  met  with  approbation  up  as  high  as  the  stock-- 
holders  of  the  company. 

Mr.  Quackenbush. —  The  only  thing  that  could  be  added  would 
be  that  the  subjects  that  the  Committee  are  now  investigating  in 
this  letter  have  also  met  with  the  approval  of  the  Supreme  Court 
of  the  State  of  New  York  in  behalf  of  the  Interborough. 

'Chairman  Thompson. —  Not  wanting  to  have  any  more  ques- 
tion about  any  papers,  I  wanted  to  get  it  in  as  quick  as  possible. 
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Mr.  Fisher. —  I  would  like  to  make  a  little  explanation  on  his 
being  the  largest  stockholder.  He  is  the  largest  individual  out- 
standing stockholder  —  that  is,  stock  outstanding  of  course,  you 
understand  that  the  Interborough  Consolidated  Corporation  owns 
339,128  shares,  against  11,872  shares  outstanding.  I  just  wanted 
to  make  that  plain. 

Mr.  Colby. —  It  seems  inconceivable  that  that  holding  is  the 
largest  holding,  individual  holding  in  the  company.  I  think  Mr. 
Fisher  has  made  that  clear.  However,  I  will  not  —  it  cannot  be 
gainsaid  it  is  a  substantial  stockholding  interest. 

Mr.  Quackenbush. —  JSTo  question  about  it.  Mr.  Venner  also 
has  some  considerable  shares  of  stock. 

]\Ir.  Colby. —  Well,  now,  shall  I  resume  this  estimate  by  the 
President  of  the  Company  — 

Chairman  Thompson. —  For  half  or  three-quarters  of  an  hour. 

(Senator  Towner  takes  the  Chair.) 

Mr.  Colby. —  Yes.  Of  the  earnings,  the  indicated  earnings  of 
the  proposed  new  subways,  the  agreed  mode  of  division,  the 
amounts  that  would  accrue  to  the  bankers  or  to  the  company  first, 
and  the  amounts  that  might  at  some  future  period  accrue  to  the 
City  of  jSTew  York.  Mr.  Chairman,  I  had  just  concluded  reading 
Mr.  Shonts'  estimates  of  the  amounts  to  be  raised  by  the  Inter- 
borough Eapid  Transit  Company  under  this  proposed  new  plan, 
and  they  aggi-egated  $167,156,950. 

]\Ir.  Shonts  continues: 

"  In  order  to  procure  the  necessary  funds  to  carry  out  this 
contract,  and  retire  its  present  Debt,  the  Interborough  Eapid 
Transit  Company  proposes  to  issue  new  First  Mortgage  Five 
Per  Cent.  Fifty-three-Year  Gold  Bonds  to  the  amount  of 
about  $170,000,000.  The  Mortgage  securing  these  bonds  will 
also  provide  for  the  issue  of  such  additional  amoimts  of  bonds 
as  may  be  needed  for  extensions  and  improvements  as  may 
be  authorized  by  the  City  and  agreed  to  by  the  Company 
during  the  period  of  the  lease  —  as  provided  in  the  agreement. 
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"A  Sinking  Fund  of  One  Per  Gent,  will  he  provided  for, 
to  begin  iive  years  from  the  date  of  opening  the  new  subways 
or  in  any  event  not  more  than  ten  years  from  the  date  of 
the  bonds.  Bonds  may  be  drawn  for  the  Sinking  Fund  at 
110,  or  bought  in  the  market  at  a  lower  price,  and  by  the 
operation  of  the  Sinking  Fund  will  be  paid  off  during  the 
term  of  the  lease. 

'■  Our  Company  has  agreed  to  sell  to  you  and  you  have 
agreed  to  buy  from  it  about  $170,000,000'  of  these  bonds  to 
provide  for  the  'Company's  financial  requirements  for  con- 
struction and  equipment  of  the  new  subways,  elevated  ex- 
tensions and  improvements,  and  to  refund  the  present  debt 
of  the  Company,  the  bonds  to  be  taken  and  paid  for  as 
follows : 
During  the  year  from  July  1st,  1912  to  June 

30th,  1913 $78,000,000 

During  the  year  from  July  1st,  1913  to  June 

30th,  1914 30,000,000 

During  the  year  from  July  1st,  1914  to  June 

30,  1915 30,000,000 

During  the  year  from  July  1st,  1915  to  June 

30th,  1916,  not  more  than 32,000,000 


$170,000,000 


"All  or  any  part  of  such  annual  installment  of  bonds  may 
be  taken  and  paid  for  by  you  at  any  time  during  the  year. 

"  Your  Company  has  further  agreed  that  the  syndicate 
which  you  will  form  to  take  these  bonds  will  divide  equally 
with  this  Company  any  amount  received  on  the  sale  of  the 
bonds  in  excess  of  an  average  price  of  par  and  accrued 
interest. 

"  When  the  subways  are  completed,  the  Interborough 
Rapid  Transit  Company  will  have  a  prior  claim  on  the  net 
earnings  of  the  properties,  which  claim  will  aggi-egate 
$14,508,000. 

"  This  as  made  up  as  follows: 
Average  annual  earnings  of  present  subwaj' 

during  the  last  two  years $6,335,000 
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Five  per  cent,  interest  and  1  per  cent,  annual 
sinking  fund  on  $77,000,000,  the  amount  of 
the  Interborough's  new  investment  in 
subways $4,620,000 

Interest  and  annual  sinking  fund  on  approxi- 
mately $30,000,000  new  capital  invested  in 
elevated  railways 1,800,000 

Profits  for  ^Manhattan  Eailway  Lease  and 
other  income  which  during  the  last  two  years 
have  averaged  annually 1,813,000 


During  the  past  two  years  the  average  annual 
net  earnings  of  the  present  properties  in- 
cluding profits  from  the  Manhattan  Railway 
lease  and  other  income  have  been $8,148,000 


"  Including  the  $56,000,000  of  new  money  provided  by 
the  City  there  will  be,  when  the  new  subways  and  elevated 
extensions  are  completed,  a  new  investment  in  additional 
subways  and  elevated  properties  amounting  to  $163,000,000, 
and  it  is  conservatively  estimated  that  during  the  first  four 
years'  operation  after  the  new  subways  are  opened,  the  addi- 
tional earnings  from  the  new  investment  should  average  at 
least  three  per  cent,  thereon,  or,  say  (including  Manhattan) 
$4,890,000,  and  that  beginning  with  the  fourth  year,  the  earn- 
ings should  amount  to  at  least  4^  per  cent,  on  the  new  invest- 
ment or,  say,  $6,927,500.  Or,  in  other  words,  after  the  third 
year  of  the  operation  of  the  new  subways,  the  aggregate 
annual  net  earnings  of  the  properties  should  be  at  least 
$15,075,500.  The  annual  interest  upon  the  issue  of 
$170,000,000  of  new  bonds,  will  be  $8,500,000,  and  the 
annual  sinking  fund  upon  the  same,  which  will  not  begin, 
however,  until  five  years  after  the  enlarged  system  is  put  in 
operation,  will  be  $1,700,000.  During  the  construction 
period,  interest  has  been  provided  for  as  part  of  the  cost  of 
the  work. 

"As  indicated  above,  when  the  new  subways  are  open  for 
operation,  the  earnings  of  the  property  will  show  from  the 
start  an  ample  margin  above  all  fixed  charges." 
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By  Mr.  Colby: 

Q.  By  "  fixed  charges,"  the  president  of  the  company  un- 
doubtedly refers  to  interest  upon  the  total  issue  of  new  bonds,  did 
he  not?    A.  Yes,  sir. 

Q.  That  amounts  to  $8,500,000?     A.  Yes,  sir. 

Q.  And  that  is  the  sum  which  he  has  in  mind  when  he  says, 
when  the  new  subways  are  opened  for  operation,  the  earnings  will 
show  from  the  start  an  ample  margin  above  all  fixed  charges  ?  A. 
Yes,  sir. 

Q.  He  also  estimates  —  in  fact,  states  to  the  firm  of  Morgan 
&  Company  that  when  the  subways  are  completed,  the  Inter- 
borough  Rapid  Transit  Company  will  have  a  prior  claim  on  the 
net  earnings  of  the  properties  which  claim  will  aggregate  $14,- 
568,000?    A.  Correct. 

Q.  And  not  until  the  third  year,  after  actual  operation  does 
he  estimate  that  the  net  earnings  of  the  properties  will  equal,  or 
even  by  a  small  figure  surpass  this  large  amount  which  is  a  prior 
claim  in  favor  of  the  company  on  the  net  earnings  of  the  com- 
panies ?    A.  That  is  correct.    His  estimates  are  very  conservative. 

Q.  In  other  words,  this  preferential,  I  suppose  that  is  the  name 
you  gave  to  $14,568,000  ?  A.  That  is  the  name  given  to  the 
$6,335,000. 

Q.  Well,  this  claim  as  to  which  the  company  has  a  prior  —  I 
mean  this  amount  constituting  the  company's  prior  claim  on  net 
earnings,  to  wit,  $14,568,000',  any  failure  of  the  earnings  to 
reach  that  figure  in  any  given  year  results  in  an  accumulation  of 
the  difference,  does  it  not  ?    A.  Yes,  sir. 

Q.  So  that,  if  the  earnings  the  first  year  of  operation  consists 
of  the  estimated  average  for  the  last  two  years  of  $6,335,000  in 
the  present  system,  and  an  estimated  increase  of  $4,800,000  from 
the  new  subways,  the  total  will  be  about  $11,000,000',  will  it  not? 
A.  Yes,  sir. 

Q.  And  the  difference  between  $11,000,000  and  $14,568,000 
will  amount  to  some  $3,500,000  ?     A.  Yes,  sir. 

Q.  Wliich  passes  into  accumulative  prior  lien  or  prior  claim 
in  favor  of  the  company  upon  the  net  earnings  of  the  new  sub- 
ways ?  .  A.  Yes,  sir. 

Q.  And  the  second  year,  while  you  estimate  that  the  earnings 
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from  the  new  subways  will  slightly  increase,  the  combined  eani- 
iags  from  the  new  subways  and  the  agreed  average  of  earnings 
for  the  past  two  years  on  the  existing  subway  will  equal  the 
amount  as  to  which  the  company  has  a  preferred  claim  against 
the  net  earnings, —  A.  Yes,  sir. 

Q.  Resulting  again  in  another  difference.  So  that  it  will  be 
considerably  over  three  years  before  even  the  estimated  earnings 
of  the  properties  will  equal  the  amount  of  the  preference  claim 
which  the  company  has  in  the  net  earnings  of  the  enlarged  sub- 
way system  ?    A.  Probably. 

Q.  Disregarding  the  fact  that  for  the  first  years  of  operation, 
that  the  earnings  will  not  equal  the  amount  for  which  the  city 
has  a  preferred  claim  —  I  mean,  for  which  the  company  has  a 
preferred  claim  —  against"  the  company's  earnings, —  disregard- 
ing those  important  facts,  which,  in  view  of  the  cumulative 
character  of  this  preference,  continually  postpones  the  date  when 
the  earnings  will  equal  the  preference,  much  less  show  a  surplus — 
I  say,  disregarding  those  annual  deficits,  and  assuming  that  iEr. 
Shonts'  estimates  as  to  the  aggregate  earnings  of  the  new  subway 
at  the  end  of  the  third  year  is  fairly  accurate  $15,075,500,  the 
city  will  get  very  little  of  that ;  that  is  true,  isn't  it  ?  A.  That  is 
true. 

Q.  In  other  words,  assuming  that  at  the  end  of  the  fourth  or 
fifth  year,  the  earnings  of  the  new  subway  are  $15,075,000,  there 
must  first  be  deducted  not  only  $14,568,000,  but  these  additional 
deficits  for  the  intervening  years  ?    A.  Yes,  sir. 

Q.  Disregarding  these  deficits  from  the  intervening  years,  and 
let  us  take  only  the  basic  sum  of  $14,568,000,  there  would  be  ouly 
about  a  little  over  $400,000  difference;  that  is  correct,  isn't  it? 
A.  Yes,  sir. 

Q.  And  under  the  terms  of  the  contract  with  the  city,  the  Inter- 
borough  Eapid  Transit  Company  has  a  right  to  half  of  that, 
hasn't  it  ?    A.  I  don't  think  I  understand  that  question. 

Q.  In  other  words,  after  the  payment  of  this  prior  claim  on 
earnings  which  the  city  has —     A.  Yes,  sir. 

Q.  The  remainder,  if  there  is  any  remainder,  of  net  earnings, 
is  divided  equally  between  the  company  and  the  city  ?  A.  After 
the  deficit  is  paid  up. 
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Q.  Of  course,  I  have  eliminated  from  this  discussion,  for  the 
purpose  of  shomng  the  structural  features  of  the  contract,  that 
deficit,  which  is  a  very  important  thing,  becavise  it  is  constantly 
being  added  to  this  cumulative  preferential  claim,  and  constantly 
postponing  the  time  when  the  city  will  derive  any  participation 
in  this  at  all. 

Senator  Lawson. —  The  deficit  might  run  on  for  a  dozen  years. 

Mr.  Fisher. —  Those  figTires  are  based  on  the  deficit  running 
out  the  third  year ;  so  that  the  fourth  year  of  operation  will  show 
a  profit  applying  to  the  payment  of  the  previous  year's  deficit. 
When  that  deficit  has  been  liquidated,  the  earnings  are  divided 
equally  between  the  city  —  I  am  wrong  there  —  I  say  when  that 
deficit  is  liquidated,  the  city  then  gets  interest  on  its  bonds  — 
8.76  per  cent,  which  is  an  equivalent  amount  which  it  is  allowed 
on  the  Interborough  on  all  of  its  money  which  it  has  invested. 
After  that  interest  has  been  paid,  then  the  profits  are  divided 
equally. 

Q.  In  other  words,  how  much  of  the  $15,000,000  which  is  esti- 
mated to  be  the  revenue  at  the  end  of  the  —  at  the  fourth  — 
beginning  of  the  fourth  year,  would  the  city  receive,  in  view  of 
this  preferential  of  $14,568,000  ?  A.  Nothing  at  the  end  of  the 
fourth  year.  They  would  still  be  paying  on  the  deficit  at  the  end 
of  the  fourth  year.  It  would  probably  be  the  fifth  year  before 
the  deficit  was  entirely  liquidated  and  the  city  began  receiving 
interest  on  the  bonds. 

Senator  Lawson. —  All  those  estimates  are  approximately? 

Mr.  Fisher. —  Yes,  sir. 

Senator  Lawson. —  There  is  no  surety,  guarantee  that  the 
profits  might  be  sufiicient  to  eliminate  the  deficits  ? 

Mr.  Fisher. — Our  estimates  always  have  been  very  much  over- 
run. We  make  them  conservative  for  our  own  giiidance 
principally. 

Senator  Lawson. —  There  is  no  guarantee  on  the  part  of  the 
Interborough  that  those  deficits  will  be  wiped  out  in  four  or  five 

years  ? 
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Mr.  Fisher. —  ISTo,  sir;  they  make  no  guarantee,  of  course. 

Senator  Lawson. —  They  might  run  for  ten  years  ? 

Mr.  Fisher. —  It  is  not  likely. 

Assemblyman  Burr. —  Not  based  on  those  figures. 

Senator  Lawson. —  Those  figures  are  approximate. 

Mr.  Fisher. — Our  estimates  are  based  on  a  matter  of  forty 
year's  experience.  It  has  always  proved  they  are  conservative, 
and  we  figTire  the  deficit  would  be  wiped  out  at  the  end  of  the 
third  year,  and  the  city  would  begin  to  receive  its  interest  on  the 
money  the  fourth  year. 

(Discussion  off  the  record,  Messrs.  Burr.  Lawson  and  Fisher 
participating.) 

By  Mr.  Colby : 

Q.  In  other  words,  Mr.  Fisher,  the  first  deduction  of  earnings 
is  $6,335,000,  to  the  Interborough  Company  ?    A.  Yes,  sir. 

Q.  And  then  $4,620,000  for  interest  on  the  amount  of  the  In- 
terborough's  new  investment  in  the  subways,  including  construc- 
tion ?     A.  Yes,  sir. 

Q.  And  then  the  interest  and  annual  sinking  fund  on  the  Man- 
hattan improvement?     A.  Yes,  sir. 

Q.  Amounting  to  $1,800,000.  And  then  the  profits  from  the 
Manhattan  Railway  lease  and  other  income?    A.  Yes. 

Q.  Now,  it  is  stated  here  that  during  the  past  two  years,  the 
average  annual  net  earnings  of  the  present  subway,  including  the 
profits  from  the  Manhattan  Railway  lease,  amount  to  $8,148,000  ? 
A.  Yes,  sir. 

Q.  By  no  means  equal  to  these  deductions  which  are  already 
provided  for  in  advance- — I  mean  to  these  priorities  in  favor  of 
the  Interborough  Company,  which  are  provided  for  in  advance; 
in  other  words,  on  the  present  basis  —  on  the  basis  of  your  pres- 
ent income,  the  amount  of  your  preferential  claim  on  earnings  is 
$6,500,000  in  excess  of  your  present  income?  A.  No,  sir.  I 
think  the  figTires  are  very  plainly  set  out  there. 

Q.  I  thought  so  myself.  I  don't  think  I  am  in  error.  The 
income   from    the   present   properties,    including   the  Manhattan 
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Eailway  lease,  is  $8,148,000,  according  to  the  President's  letter. 
A.  That  is  the  net  income,  I  assume. 

Q.  That  is  the  net  income,  net  earnings,  net  income  ?  A.  Yes, 
sir. 

Q.  And  the  only  sources  from  which  that  income  is  going  to 
receive  additions  is  the  earnings  of  the  new  subways  ?  A.  And 
the  third  tracking  and  extensions,  elevated  third  tracking. 

Q.  Yes,  the  new  —  the  additional  lines.  But  the  moment  the 
subway  in  its  entirety  is  ready  for  operation,  you  have  got  the 
income  from  your  present  properties,  namely,  $8,148,000,  as  the 
basis  upon  which  you  are  going  to  build  additional  income  as  a 
result  of  the  operation  of  the  new  lines;  is  that  right?  A.  Yes, 
sir. 

Q.  But  at  that  same  time  this  cumulative  preferential  or  pre- 
ferred claim  on  all  earnings  begin  to  accumulate  earnings  from 
these  deficits ;  that  is  true  ?    A.  The  preference  is  only  — 

Q.  I  am  using  that  term  possibly  differently  from  you.  What 
I  am  describing  is  the  $14,568,000.  A.  T  don't  catch  your  point, 
Mr.  Colby.  We  have  gone  over  that  before.  You  are  stating  the 
facts  differently,  but  you  are  arriving  at  the  same  conclusion. 

Q.  What  I  mean  is  that  at  the  expiration  of  the  first  year  of  the 
subway  operation,  the  company,  despite  the  city's  great  invest- 
ment, will  receive,  presumably,  on  account  of  net  earnings,  $8,- 
148,000  plus  $4,890,000;  in  other  words,  $13,000,000  and  some- 
thing more,  and  the  city  will  receive  nothing  ?    A.  That  is  correct. 

Q.  And  at  the  end  of  the  second  year,  according  to  Mr.  Shonts' 
statement  to  his  bankers,  the  company  will  receive  something 
approximating  $14,000,000  again,  and  the  city  will  receive  noth- 
ing?   A.  That  is  correct.     We  went  all  over  this  ground  before. 

Q.  When?  A.  Just  now.  You  arrived  at  a  deficit  the  first 
three  years  of  operation. 

Q.  I  don't  want  to  weary  you  or  tire  your  patience.  I  want  to 
get  this  thing  clear  beyond  possibility  of  misunderstanding.  A. 
I  thought  we  had. 

Q.  And  then  at  the  end  of  the  third  year,  what  happens  so  far 
as  the  city  is  concerned?  A.  I  don't  understand  that  the  city 
receives  any  return  at  the  end  of  the  third  year.     As  I  have  ex- 
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plained,  our  estimates  show  there  will  be  a  deficit  which  will  be 
cumulative  for  the  first  three  years.  This  deficit  will  begin  to  be 
liquidated,  if  our  estimates  are  correct,  the  fourth  year,  would 
probably  be  wiped  out  the  fourth  and  fifth  years.  After  that  the 
city  will  begin  receiving  interest  on  its  bonds.  And  after  it  has 
paid  8.76  per  cent,  on  its  bonds,  the  revenue  will  be  divided,  50 
per  cent,  between  the  city  and  the  company. 

Q.  And  in  the  meantime,  during  these  years  in  which  the  city 
is  receiving  nothing,  and  you  are  receiving  the  various  amounts 
climbing  up  toward  the  amount  of  your  preference  here  of  $14,- 
500,000,  the  city  is  paying  interest  on  the  amount  of  its  con- 
tribution to  the  construction  of  these  subways  ?    A.  Yes,  sir. 

Q.  And  that  interest  is  mounting  up  ?    A.  If  I  — 

Q.  And  accumulating?  A.  It  has  been  some  time  since  I 
have  read  the  contract,  but  I  think  that  interest  is  taken  care  of 
largely  first  before  the  revenue  is  divided  between  the  company  — 
I  mean  the  cumulative  interest,  before  the  revenue  is  divided. 

Q.  The  Interborough  has  a  cumulative  preference,  while  the 
city  has  a  cumulative  deficit  during  the  earlier  years,  at  least,  of 
this  operation?  A.  ^Naturally,  if  we  have  a  cumulative  prefer- 
ence, and  the  city  must  — 

Senator  Lawson  —  But  that  is  true? 

Mr.  Fisher. —  He  has  stated  it  correctly. 

Mr.  Colby. —  Mr.  Chairman,  I  believe  that  —  Mr.  Fisher,  that 
will  be  all  for  to-day.  But  I  believe  there  is  something  further 
to  take  up.  Mr.  Fisher,  I  am  sorry  to  try  you,  because  you  are 
very  nice  and  patient  about  it. 

Mr.  Fisher.—  Oh,  that's  all  right. 

(Senator  Thompson  resumes  the  Chair.) 

Mr.  Colby. —  Mr.  Chairman,  permit  me  to  introduce  to  you  Mr. 
de  Gersdorfi^,  a  member  of  the  Bar,  and  well  known  as  such. 

Mr.  de  Gersdorff. —  I  appear  here,  Mr.  Chairman,  on  behalf  of 
Mr.  Gillespie,  of  T.  A.  Gillespie  &  Company. 

The  Chairman. —  Yes,  but  we  subpoenaed  Mr.  Gillespie. 
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Mr.  Colby. —  He  is  here. 

Mr.  de  Gersdorff. —  He  has  been  subpoenaed  to  produce  a 
large  number  of  documents  which  are  being  gotten  together.  He 
was  subpoenaed,  I  think,  about  three  o'clock,  so  that  he  has  not 
got  them  with  him,  but  they  will  be  produced  as  soon  as  it  is 
practicable  to  get  them  together.  We  propose  to  conform  to  the 
subpoena  and  produce  the  papers  in  his  possession,  and  to  submit 
him  to  examination  in  the  regular  way.  It  has  been  suggested 
that  some  method  may  be  found  to  obviate  the  production  of  an 
enormous  amount  of  papers  before  the  Committee.  It  would  take 
three  or  four  truck-loads  to  bring  them  here.  If  it  is  agreeable 
to  counsel  and  Committee,  I  will  see  if  with  Mr.  Colby  and  Mr. 
Dawson,  we  can  arrange  some  way  that  we  can  facilitate  the  ex- 
amination of  the  papers.    If  not,  we  will  have  to  bring  them  here. 

Chairman  Thompson. —  There  was  so  much  talk  about  this,  that 
I  don't  care  —  on  behalf  of  the  Committee,  I  don't  care  to  enter 
into  any  agreements  at  all.  I  don't  want  you  to  produce  anything 
before  this  Committee  that  we  are  not  able  to  go  and  get.  I  don't 
want  any  favors  from  anybody. 

Mr.  de  Gersdorff. —  Perhaps  I  have  not  made  myself  clear. 
The  papers  which  we  have  been  called  upon  to  produce,  and  which 
we  will  produce,  are  very  voluminous ;  it  will  take  probably  three 
or  four  trucks  to  bring  them  here.  Probably  four-fifths  of  them 
have  already  been  examined.  It  does  not  seem  necessary  to  bring 
them  all  here  again.  We  will  do  so,  if  the  Chairman  prefers.  In 
talking  with  Mr.  Colby,  I  thought  if  we  could  get  together  we 
might  arrange  some  way  by  which  the  examination  might  be  con- 
ducted with  greater  facility,  and  not  loading  up  the  room  with 
all  these  papers  which  we  would  otherwise  have  to  bring. 

Chairman  Thompson. —  That  is  the  same  thing  we  have  found 
so  many  times  before,  and  the  reason  why  the  representative  of 
the  Committee  has  been  sent  where  the  books  are  —  if  that  is  done, 
it  is  generally  more  as  a  convenience  to  the  people  who  own  the 
books  and  papers  than  it  is  to  us,  because  it  would  be  much  more 
convenient  to  have  all  the  things  brought  to  our  hearing,  than  for 
us  to  go  somewhere  else.     That  can  be  arranged.     If  it  can  be 
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arranged  down  there,  if  it  can  be  arranged  to  have  it  done  some- 
where where  you  have  a  man,  and  go  around  and  look  over  papers 
in  your  office,  set  apart  a  room,  fix  up  a  room,  or  something  of 
that  sort.     It  is  all  agreeable. 

Mr.  de  Gersdorff. —  Possibly  that  might  do. 

Chairman  Thompson. —  I  think  the  Committee  will  be  agree- 
able, so  that  you  arrange  it.  But  I  don't  want  to  adjourn  the 
Committee  unless  I  understand  they  can  work  to-morrow  on  it. 

Mr.  de  Gersdorff. —  Well,  I  cannot  stipulate  that,  unless  —  I 
cannot  stipulate  that  to-day.  We  are  prepared  to  produce  them 
here  unless  you  can  give  us  an  opportunity  to  arrange  with  counsel 
to  make  some  other  arrangement. 

Chairman  Thompson. —  Our  Committee  has  got  to  work 
to-morrow,  and  I  think  it  is  better  here. 

Mr.  de  Gersdorff. —  It  will  take  hours  to  pack  them  up. 

Chairman  Thompson. —  We  will  wait.  We  will  keep  in  session 
then.     You  can  get  them  up. 

Mr.  Colby. —  I  don't  understand  Mr.  de  Gersdorff  to  in  any 
way  assert  any  limitations  upon  the  city's  —  suggest  any  limita- 
tions upon  the  Committee's  subpoena  or  qualify  in  any  way  his 
announced  willingness  to  obey  the  Committee's  process.  I  might 
explain  to  you,  Mr.  de  Gersdorff,  that  the  Committee's  efforts  to 
facilitate  witnesses  by  conducting  necessary  examinations  under 
such  circumstances  as  are  usually  —  that  is  to  say,  involving  the 
least  disruption  of  papers,  the  least  inconvenience  of  carriage  and 
transportation,  has  been  misconstrued  by  people  who  are  really 
the  beneficiaries  of  that  on  the  part  of  the  Committee,  and  instead 
of  it  being  recognized  as  a  favor  by  the  Committee,  it  has  been  put 
forward  as  a  condescension  on  the  part  of  the  witness.  That  is 
what  the  Chairman  has  in  mind. 

Mr.  de  Gersdorff. —  I  have  not  — 

Mr.  Colby. — ■  I  am  simply  saying  that  - — 
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Mr.  de  Gersdorff. —  I  thought  we  had  been  trying  to  facilitate 
the  Committee,  and  the  result  does  not  seem  to  have  been  very 
fortunate  so  far. 

Chairman  Thompson. —  If  you  delay  the  matter  over  Sunday, 
you  won't  be  facilitating  the  Committee  a  bit.  We  have  a  limited 
time.     We  want  to  get  at  it. 

Mr.  Colby. —  Mr.  de  Gersdorff  comes  to  the  Committee  to-day 
to  say  that  he  is  in  the  course  of  unquestioning  and  unqualified 
obedience  to  the  subpoena,  and  the  books  will  be  here  shortly, 
which  is,  of  course,  right.  That  is  what  the  subpoena  called  for. 
ISTow,  all  we  want  is  the  unfettered  privilege  of  pursuing  our 
material  examinations  into  the  records  that  are  at  Mr.  Gillespie's 
office.  I  would  suggest  possibly  the  very  correct  and  consistent 
way  to  leave  the  matter  at  the  moment,  Mr.  Chairman,  would  be 
to  allow  this  process  of  obedience  and  compliance  with  the  subpoena 
to  be  carried  on  rapidly,  as  rapidly  as  may  be,  and  in  the  mean- 
time if  Mr.  de  Gersdorff,  who  at  present  finds  his  authorization 
somewhat  limited,  and  wishes  to  refer  back,  if  he  is  able  to  assure 
us  of  that  opportunity,  which  is  all  we  want,  to  examine  the  books 
and  complete  the  examination  of  the  Gillespie  matters,  which  is 
far  progressed,  I  might  say,  why,  that  would  be  the  practical 
solution  of  all  questions. 

Chairman  Thompson. —  I  suggest  that  we  take  a  little  recess  of 
four  or  five  minutes,  and  you  and  Mr.  de  Gersdorff  drop  out  and 
talk  this  over,  so  we  can  have  the  work  done  to-morrow.  I  don't 
want  to  lose  to-morrow  and  Sunday.  Our  time  is  too  limited.  I 
like  New  York,  but  I  want  to  get  through. 

(An  elastic  recess  was  taken.) 

Chairman  Thompson. —  Come  to  order  a  minute,  please.  This 
telegram  or  cablegram,  Mr.  Smith  —  I  will  read  it.  I  wish  you 
would  send  it. 

"  Pierpont  Morgan,  care  of  Morgan,  London. 

"  In  view  of  important  development  during  past  several 
days  relative  to  finances  and  other  matters  concerning  subway 
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construction,  in  which  your  testimony  is  most  desirable  to  all 
concerned,  can  you  give  some  more  definite  date  as  to  your 
return,  since  Mr.  Davison  informs  us  that  you  will  be  absent 
from  six  weeks  to  possibly  three  months.  George  F. 
Thompson." 

Mr.  Smith,  will  you  send  that  to-night  as  a  week-end  letter  ? 

We  will  take  an  elastic  recess. 

(A  recess  is  taken.) 

Mr.  de  Gersdorff. —  We  have  not  been  able  to  arrive  at  any 
satisfactory  solution  at  the  moment  which  would  avoid  the  regaxlar 
compliance  with  the  subpoena  as  served.  We  are  now  engaged  in 
trying  to  comply  with  that  subpoena.  We  are  getting  the  books 
all  together,  and  they  will  all  be  here  to-morrow  morning.  It 
is  a  physical  impossibility  to  have  them  here  to-night.  They 
will  be  here  to-morrow,  unless  in  the  meantime  we  can  arrive  at 
some  other  solution,  but  J  don't  know  whether  it  will  be  possible 
or  not.     I  will  talk  further  with  Mr.  Colby. 

Chairman  Thompson. —  Very  well. 

Mr.  de  Gersdorff. —  At  the  moment,  we  cannot  do  it.  And  we 
will  have  them  here  at  — 

Chairman  Thompson. —  Counsel  sits  here  to-morrow.  You  are 
not  going  to  raise  any  question  if  the  Committee  is  not  here  ? 

Mr.  de  Gersdorff. —  Oh,  no. 

Chairman  Thompson. —  All  witnesses  except  those  in  obedience 
to  the  Gillespie  subpoenas  are  excused  until  Monday  at  11  o'clock. 
We  will  suspend  until  Monday  at  11  o'clock. 

Whereupon,  at  4 :50  p.  m.,  an  adjournment  was  taken  to  Monday, 
February  14,  1916,  at  11  o'clock  a.  m. 
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FEBRUARY  14,  1916 

JSTew  Yoek  County  Lawyees  Association  Room, 
165  Broadway,  New  York  City 

The  Coromittee  was  called  to  order  by  Chairman  Thompson,  at 
12 :10  p.  M.,  a  quorum  being  present. 

Mr.  Colby. —  Mr.  Chairman,  Mr.  de  Gersdorff,  representing 
T.  A.  Gillespie  &  Company  is  here,  and  I  should  report  to  you 
that  on  Saturday  during  the  Committee's  recess,  T.  A.  Gillespie 
Company  produced  here  a  vast  amount  of  books  and  papers  and 
we  were  prepared  to  undertake  their  examination.  Counsel  for 
the  Gillespie  Company,  however,  stated  that  they  did  not  intend 
to  submit  the  books  to  general  inspection  but  that  they  were  and 
would  be  produced  in  connection  with  examination  of  a  witness, 
and  as  called  for  in  the  course  of  such  examination.  It  was  of 
course  impossible  to  act  upon  such  examination  owing  to  the  fact 
that  the  Committee  was  not  in  session  and  there  was  no  power  to 
compel  replies  or  to  compel  production  of  papers  called  for.  The 
Gillespie  Company  took  the  books  and  papers  back  to  their  ofHce 
and  Mr.  de  Gersdorff  is  here  again  this  morning  to  renew  his  prof- 
fer of  the  books  as  called  for  in  connection  with  the  examination 
of  a  witness.  Of  course  that  would  be  a  very  laborious  and  long 
process  and  would  involve  examination  consuming  endless  time 
and  under  ordinary  conditions  and  directness  of  procedure  would 
be  most  impracticable. 

Chairman  Thompson. —  Do  I  understand  that  Messrs.  Gillespie 
&  Company  want  to  advise  this  Committee  as  to  how  this  investi- 
gation shall  be  made  ? 

Mr.  de  Gersdorff. —  Oh,  no,  not  at  all. 

Chairman  Thompson.- —  I  think  we  can  dispose  of  this  matter 
very  readily.  I  don't  propose  to  waste  any  time  with  this  propo- 
sition and  in  order  to  settle  it  now,  I  will  appoint  a  sub-committee 
consisting  of  Assemblyman  Feinberg,  Senator  Lawson  and  Assem- 
blyman Burr  to  examine  these  books.  You  can  produce  these 
books  and  papers  before  them  in  whatever  manner  they  direct. 

Mr.  de  Gersdorff. —  May  I  be  given  an  opportunity  to  state  our 
position  ? 
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Chairman  Thompson. —  No,  sir.  Not  unless  you  want  to  go 
under  oath. 

Mr.  de  Gersdoril. —  Well,  I  am  not  a  witness  here. 

Chairman  Thompson. —  I  do  not  care  to  take  any  statement 
unless  it  is  made  under  oath. 

Mr.  de  Gersdorff. —  Then  I  am  not  pemiitted  to  make  a 
statement. 

Chairman  Thompson. —  Not  except  under  oath.  I  don't  care 
to  have  any  general  statements  made  here  unless  they  are  made 
under  oath. 

Mr.  de  Gersdorff. —  Well,  I  simply  wanted  to  state  this  however, 
and  I  think  Mr.  Colby  will  bear  me  out,  and  that  is  that  the 
papers  were  produced  and  produced  according  to  the  subpoena. 
The  reason  why  the  books, —  (interruption  by  Chairman 
Thompson) . 

Chairman  Thompson. —  You  can  produce  them  before  this  sub- 
committee and  tell  them  all  about  it.  You  can  make  any  state- 
ment to  them  that  you  desire. 

Mr.  de  Gersdorff. —  Well,  I  would  simply  like  to  state  Mr. 
Chairman, — 

Chairman  Thompson. —  Now  I  don't  care  to  hear  any  further 
statements.     The  matter  is  disposed  of. 

Mr.  de  Gersdorff. —  What  hour  are  these  records  to  be  pro- 
duced ? 

Chairman  Thompson.—  Eleven  o'clock,  to-morrow  morning. 

Mr.  de  Gersdorff. —  In  this  room  ? 

Chairman  Thompson.—  Whatever  room  the  sub-committee  see 
fit  to  sit. 

Assemblyman  Feinberg.-We  will  arrange  that  Mr.  de  Gers- 

dorff. 

Mr.  de  Gersdorff.— Do  I  understand  that  the  subpoena 
continues  ? 
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Chairman.  Thompson. —  Yes,  sir. 

Mr.  de  Gersdorff. — ^  Because  I  shall  decline  to  produce  them 
except, —  (interruption  by  Chairman  Thompson.) 

Chairman  Thompson. —  We  don't  care  what  you  do.  We  don't 
want  any  favors  from  T.  A.  Gillespie  Company  or  their  lawyers 
or  anybody  connected  with  them.  We  simply  want  what  we  have 
a  right  to  have.  The  proceeding  is  closed  and  I  decline  to  hear- 
anything  further  about  it.  You  produce  these  records  before  the 
Committee  and  the  sub-committee  will  take  charge  to-nlorrow 
morning. 

Assemblyman  Feinberg. —  Do  you  want  a  conference  with  Mr. 
Dawson  and  the  members  of  the  sub-committee  ? 

Mr.  de  Gersdorff. —  I  should  like  to  have  one.  ISTow,  Mr.  Chair- 
man, I  would  simply  like  to  state  the  position  of  my  clients. 

Chairman  Thompson. —  I  don't  want  to  hear  you  any  further. 
We  have  other  matters  of  more  importance  than  this. 

Assemblyman  Feinberg. —  We  will  take  that  up  with  you  Mr. 
de  Gersdorff. 

Mr.  Colby. —  Mr.  Chairman,  for  the  purpose  of  continuity  and 
for  real  progress  I  wish  to  complete  the  introduction  of  the  corre- 
spondence that  passed  between  the  Interborough  Rapid  Transit 
Company  and  the  J.  P.  Morgan  Company  in  relation  to  various 
matters. 

Chairman  Thompson.- — •  Very  well,  Mr.  Colby. 

Mr.  Colby. —  I  think  we  can  make  rapid  progress  with  these 
letters.     I  think  their  importance  justifies  their  introduction. 

FisHEE,  H.  M.,  recalled,  testified  as  follows : 

Examination  by  Mr.  Colby : 

Q.  Mr.  Fisher,  in  order  to  obviate  the  repetition  of  the  ques- 
tions I  have  been  asking  you  upon  the  production  of  each  one  of 
these  letters,  I  think  I-  might  ask  if  the  file  which  you  gave  me 
is  a  complete  file  of  the  letters  received  by  the  Interborough  Rapid 
Transit  Company  from  J.  P.  Morgan  &  Company  up  to  December 
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31,  1913,  and  also  if  it  contaias  arranged  in  consecutive  order  the 
replies  sent  to  Morgan  &  Company  by  the  Interborough  Rapid 
Transit  Company  or  President?  A.  Yes,  sir.  That's  supposed 
to  be  a  complete  file  of  letters  pertaining  to  financial  arrangements 
made  between  Morgan  &  Company  and  the  Interborough  Eapid 
Transit  Company  and  replies  made  to  their  propositions. 

Q.  There  are  other  letters  that  passed  between  the  company  and 
J.  P.  Morgan  &  Company  ?  A.  I  presume  so,  and  they  would  be 
in  the  President's  file. 

Q.  Is  no  other  file  in  your  possession  besides  this  ?    A.  No. 

Q.  At  the  close  of  the  last  session  I  had  introduced  Mr.  Shonts' 
letter  to  J.  P.  Morgan  &  Company  dated  April  9,  1912,  contain- 
ing his  estimate  of  the  preferential  to  Morgan  &  Company  and  the 
prospective  income  from  the  enlarged  subway  operation.  What 
interest  has  the  city  in  the  operation  of  the  Manhattan  Elevated 
Company  ?  A.  It  secures  a  division  of  the  profits  after  a  certain 
preferential  is  earned. 

Q.  So  that  the  information  contained  in  a  public  statement  by 
the  Comptroller  to  the  effect  that  the  city  has  no  interest  in  the 
moneys  expended  in  the  third-tracking  of  the  elevated  and  its 
extension  is  not  exactly  correct  ?  A.  I  couldn't  say  on  what  terms 
the  Comptroller  bases  his  statement. 

Q.  Tou  saw  such  a  statement?  A.  I  read  something  of  the 
kind  in  the  papers. 

Q.  In  other  words,  although  the  company  accomplishes  the 
third-tracking  with  its  own  funds,  is  the  money  expended  for  the 
extension  wholly  the  money  of  the  Manhattan  Elevated  Com- 
pany? A.  It  is  money  raised  from  the  5  per  cent,  refunding 
bond  issue  of  $160,000,000,  which  was  sold  to  Morgan  & 
Company. 

Q.  And  the  city's  participation  in  the  income  of  the  Manhattan 
Elevated  is  postponed  in  time  and  subservient  in  order  to  the 
receipt  by  the  Interborough  Rapid  Transit  Company,  as  the  lessee 
of  the  Manhattan  Elevated  Company,  to  interest  upon  the  cost  of 
said  third-tracking  arid  extensions  and  also  the  sinking  fund 
apportionment  for  the  discharge  of  such  cost.     A.  Yes. 

Q.  So  that  it  would  appear  that  Mr.  Shonts  is  entirely  correct 
in  the  theory  at  least  in  including  as  a  part  of  the  Interborough 

17 
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Rapid  Transit  Company's  preferential  claim  on  the  combined 
earnings,  the  interest  and  sinking  fund  charges  on  the  so-called 
Manhattan  improvement?     A.  Yes. 

Q.  The  next  letter  I  shall  read  into  the  record  is  Mr.  Shonts' 
letter  of  April  15th  addressed  to  J.  P.  Morgan  &  Company. 

"  New  York,  April  15th." 
"  Dear  Sir : 

"  Eeferring  to  the  correspondence  exchanged  between  us 
under  dates  of  April  9th  and  12th  relative  to  the  sale  to  you 
of  approximately  $170,000,000  of  the  new  5  per  cent  bonds 
of  the  Interborough  Rapid  Transit  Company,  I  write  to  con- 
firm the  understanding  that  the  price  at  which  the  bonds  are 
sold  under  the  terms  of  the  aforesaid  correspondence  includes 
item  (3)  allowed  by  the  Public  Service  Commission,  being 
brokerage  charges  of  3  per  cent  upon  $77,000,000  to  be  fur- 
nished by  you  to  defray  this  excess  contribution  toward  the 
cost  of  construction  and  equipment  of  the  new  subway. 

"  Very  truly,  yours, 

"  (Signed)       T.  P.  SHONTS, 

"  President. 
"  To  Messrs.  J.  P.  Morgan  &  Co." 
Upon  this  letter  is  the  following  endorsement. 

"  This  accords  with  our  understanding."  and  I  assume  that  is 
the  signature  of  J.  P.  Morgan  &  Company  ?     A.  Yes,  sir. 

Q.  The  letter  is  signed  by  J.  P.  Morgan  &  Company.  What 
does  this  letter  mean  ?  A.  It  means  that  the  city  agreed  to  allow 
3  per  cent  for  their  banker's  commission,  brokerage  charges  or 
other  expenses  connected  with  the  securing  of  money  and  the 
issuance  of  the  mortgage. 

Q.  Who  received  that  3  per  cent?  A.  The  company  would 
receive  that  for  its  expenses  connected  with  these  transactions. 

Q.  The  company  would  receive  that  ?     A.  Yes. 

Q.  That  would  amount  to  nearly  two  and  a  half  million  dollars 
upon  $77,000,000,  would  it  not?     A.  About  $2,300,000. 

Q.  Did  the  company  receive  that  money?  A.  It  was  taken 
out  in  the  discount  in  the  bonds.     In  other  words,  the  bonds  were 
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sold  at  93^  per  cent  which  was  6^2  per  cent  less  than  par. 
Therefore  whatever  expense  there  was  connected  with  this  issue 
over  and  above  the  3  per  cent  allowed  by  the  city,  the  company 
paid  out  of  its  own  funds. 

Q.  In  other  words  the  city  agreed  that  you  should  sell  the 
bonds  at  a  discount  of  3  per  cent,  is  that  true?  A.  No.  They 
simply  agreed  to  allow  us  3  per  cent  on  the  cost  of  the  money  plus 
the  expense  of  the  mortgage. 

Q.  From  what  funds  did  this  3  per  cent  come,  they  allowed  it 
to  you  you  say.  They  allowed  it  out  of  what?  A.  Out  of  con- 
struction account.  They  allowed  us  to  deduct  3  per  cent.  In 
other  words  the  cost  of  the  money  would  become  part  of  the  cost 
of  construction  and  instead  of  allowing  us  to  include  the  entire 
cost,  which  in  this  case  would  have  amounted  to  6%  P^r  cent  plus 
whatever  the  cost  of  the  mortgage  amounted  to,  they  allowed  us 
to  include  3  per  cent,  the  balance  being  payable  by  the  Inter- 
borough  Rapid  Transit  Company. 

Q.  Now  before  we  go  any  further,  let  me  understand  clearly 
about  this  three  per  cent.  ISTow,  you  were  under  an  agreement 
with  the  city  to  contribute  $58,000,000  to  construction?  A.  Yes, 
sir. 

Q.  Was  that  $58,000,000  made  subject  to  a  credit  in  your 
favor  of  $2,300,000,  being  this  3  per  cent?  A.  That  was  subject 
to  a  credit  of  3  per  cent,  yes,  sir. 

Q.  So  co-incidentally  with  your  agreement  to  supply  $58,000,- 
000,  you  were  allowed  by  the  city  $2,300,000  in  the  form  of  this 
3  per  cent  allowance  for  brokerage?  A.  We  were  allowed  that 
amount  for  the  purpose  of  securing  the  money,  yes,  sir. 

Q.  And  that  brokerage  charge  in  view  of  the  supposed  obliga- 
tion to  make  good  any  deficiency  over  and  above  your  contribu- 
tion to  construction  is  really  a  charge  against  the  city,  isn't  it? 
A.  I  presume  so. 

Q.  Now,  you  say  the  cost  over  and  above  that  3  per  cent  the 
Interborough  Rapid  Transit  Company  directly  bore.  Now  what 
was  that  for  ?  A.  The  cost  of  the  mortgage,  legal  fees  connected 
therewith,  plus  the  difference  between  the  3  per  cent  allowed  and 
the  6%  per  cent  which  we  paid  for  the  money.  In  other  words 
selling  the  bonds  at  93^2  per  cent,  instead  of  par. 
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.  Q.  So  that  there  would  be  charged  6  per  cent  upon  the  par 
value  of  the  bonds  sold  for  construction  account?  A.  Yes,  3 
per  cent. 

Q.  And  that  31/2  per  cent  additional  was  paid  for  by  the  Inter- 
borough  Kapid  Transit  Company  ?    A.  Yes. 

Q.  How  was  it  paid  for?     A.  Out  of  its  own  funds. 

Q.  Well,  isn't  it  true  that  an  additional  issuance  of  bonds  is 
provided  for  in  order  to  defray  such  costs,  to  defray  cost  to  be 
assumed  by  the  Interborough  Kapid  Transit  Company?  A.  In 
order  to  equalize  the  discount  at  which  these  bonds  were  sold. 

Q.  In  other  words  you  are  permitted  to  sell  additional  bonds 
in  order  to  make  good  the  3  per  cent  discount.     A.  ISTo. 

Q.  Where  did  you  get  the  additional  3^/^  per  cent  from?  A. 
Out  of  surplus. 

Q.  And  that  additional  3%  is  not  charged  to  construction? 
A.  That  is  not  charged  against  the  city  in  any  way. 

Q.  To  what  account  is  it  charged?     A.  To  surplus. 

Q.  It  isn't  charged  to  equipment  account  contract  No.  3  ? 
A.  No. 

Q.  ISTor  to  the  construction  equipment  account,  in  relation  to 
the  Manhattan  Elevated  ?     A.  'No. 

Q.  Nor  to  construction  and  equipment  account,  in  relation  to 
the  elevated  extensions?     A.  No. 

Q.  Nor  to  power  plant  improvement?     A.  No. 

Q.  Nor  to  other  suspense  ?    A.  No. 

Q.  Nor  prior  determination?     A.  No,  sir,  I  don't  think  so. 

Q.  Are  you  able  to  testify  whether  any  part  of  it  is  charged  to 
prior  determination?  A.  That  I  couldn't  say.  The  auditor 
could  give  you  that  information. 

Q.  I  now  read  the  letter  of  April  16,  1912,  addressed  to  Mr. 
Theodore  P.  Shouts,  Esq. 

"  Dear  Sir. —  Confirming  our  conversation,  we  understand 
that  you  have  sold  to  us  subject  to  confirmation  by  your 
Board  $15,000,000  of  notes  dated  April  29,  1912,  and  due 
nine  months  from  that  date,  which  notes  we  are  to  discount 
for  your  company  at  the  rate  of  five  per  cent,  on  the  28th 
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inst.,  crediting  your  company's  account  here  with  the  pro- 
ceeds.   We  should  like  to  have  the  notes  in  denominations  of 
$5,000  for  one  half  and  $10,000  as  to  the  other  half. 
"  Yours  very  truly, 
"(Signed)     J.  P.  MORGAN  &  COMPANY." 

"New  Yoek,  April  22nd,  1912. 
"  J.  P.  Morgan  &  Company, 

"  Gentlemen. —  I  beg  to  confirm  the  sale  to  you  of 
$15,000,000  worth  of  this  company's  notes  dated  April  29th, 
1912,  due  in  nine  months  and  discounted  by  your  company 
at  the  rate  of  5  per  cent,  per  annum  and  I  attach  an  extract 
from  the  minutes  of  the  Board  of  Directors  of  the  Inter- 
borough  Rapid  Transit  Company  of  April  lYth  approving 
this  transaction. 

"  Instructions  have  been  given  as  requested  by  you  to  exe- 
cute one  haK  of  the  notes  in  the  denomination  of  $5,000  and 
one  half  in  the  denomination  of  $10,000. 
"  Yours  very  truly, 

■"(Signed)  

President." 
"  To  Messrs.  J.  P.  Morgan  &  Co." 

"  New  Yoek,  May  3,  1912. 

"  Mr.  Theodore  P.  Shonts,  President,  Interborough  Rapid 
Transit  Company,  New  York  City: 

"  Dear  Sir.—  Referring  to  our  letter  of  April  9th  and  your 
letter  of  April  12  th  in  reply  in  regard  to  the  financing  of 
the  Interborough  Rapid  Transit  Company's  proposed  contract 
with  the  City,  we  beg  to  advise  you  that  on  the  proposed 
arrangement  for  financing  as  outlined  in  the  letters  referred 
to,  it  is  contemplated  that  the  execution  of  the  contracts  with 
the  City  shall  be  within  a  reasonable  time. 

"  We  understood  from  you  that  the  decision  has  not  yet 
been  arrived  at  and  we  are  therefore  obliged  to  give  you  notice 
that  unless  said  contract  is  agreed  upon  promptly  it  may  very 
likely  be  necessary  for  us  to  entirely  revise  the  scope  of  the 
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financing.  We  are  not  willing  to  pledge  ourselves  to  the 
investment  of  about  $170,000,000  at  any  time  in  the  future 
regardless  of  conditions. 

"Accordingly  unless  we  hear  from  you  within  the  next  few 
days,  that  the  contract  with  the  city  has  been  closed,  we  shall 
be  compelled  to  cancel  the  agreement  set  forth  in  the  letters 
above  referred  to. 

"  Yours  very  truly, 

"(Signed)     J.  P.  MOEGAN  &  COMPANY." 

On  May  4th,  Mr.  Shouts  in  reply  to  this  letter  wrote  Mr.  J.  P. 
Morgan,  Jr.,  as  follows : 

"  New  York,  May  4,  1912. 

"  ]\Iy  dear  Mr.  Morgan. —  I  beg  to  acknowledge  receipt  of 
your  letter  of  yesterday  formally  notifying  us  that  unless  our 
proposition  is  accepted  by  the  responsible  city  of&cials  within 
a  few  days,  you  will  be  compelled  to  cancel  the  agreement 
with  us  to  finance  the  improvement  and  I  beg  leave  herewith 
to  enclose  copy  of  a  letter  I  have  to-day  forwarded  to  Presi- 
dent McAneny,  Chairman  of  the  Finance  Committee  of  the 
Board  of  Estimate  and  Apportionment,  which  is  self  explan- 
atory. 

"  Yours  very  truly, 

"(Signed)      

President." 

The  letter  to  Mr.  McAneny,  of  which  a  copy  is  enclosed,  I  shall 
also  read.  This  letter  was  written  by  Mr.  Shonts  to  Mr. 
McAneny. 

"  New  York,  May  4th,  1912. 

"  My  dear  Mr.  McAneny. — As  you  are  aware  the  Inter- 
borough  Rapid  Transit  Company  made  arrangements  with 
Messrs.  J.  P.  Morgan  &  Company  to  finance  the  Interborough 
Rapid  Transit  'Company's  proposition  for  Rapid  Transit 
improvements  made  to  the  Public  Service  Commission,  Feb- 
ruary 27th,  1912,  accepted  by  that  Board  March  13th,  1912, 
and  referred  to  the  Board  of  Estimate  and  Apportionment 
for  its  approval. 
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"  Our  agreement  with  the  bankers  was  based  upon  our 
understanding  with  the  city  officials  that  the  proposition  as 
made  was  acceptable  to  the  majority  both  of  the  Public  Ser- 
vice Commission  and  the  Board  of  Estimate  and  Apportion- 
ment and  would  be  promptly  acted  upon  and  promptly 
approved  by  both  of  these  Boards. 

"  Owing  to  the  delay  on  the  part  of  the  Committee,  of 
which  you  are  Chairman,  in  making  a  report  to  the  Board 
of  Estimate  and  Apportionment,  action  by  that  Board  has 
been  delayed  until  now,  under  date  of  May  5th,  1912,  our 
bankers  have  notified  us  in  writing  that  because  of  changed 
conditions  that  if  they  do  not  hear  from  us  in  the  next  few 
days  that  our  proposition  has  been  accepted  by  the  respon- 
sible city  authorities  they  will  be  compelled  to  cancel  their 
existing  agreement  with  us  to  finance  the  proposed  Rapid 
Transit's  improvements. 

"  I  therefore  trust  that  our  proposal  of  February  27th, 
1912,  may  receive  the  formal  approval  of  the  Board  of  Esti- 
mate and  Apportionment  at  its  next  meeting. 
"  Very  truly  yours, 

"(Signed)      

President. 
"  To  Hon.  George  McAneny." 

Q.  You  don't  know  whether  there  was  any  conference  between 
the  President  and  J.  P.  Morgan  &  Company  as  to  putting  a  little 
pressure  on  the  city  by  the  writing  of  such  letters  as  that?  A. 
I  do  not. 

Q.  I  will  now  read  the  letter  from  Mr.  Shonts  to  J.  P.  Moxgan 
&  Company  dated  May  24:th,  1912. 

"  Gentlemen. —  The  City  of  'New  York  and  the  Interbor- 
ough  Eapid  Transit  Company  have  agreed  upon  a  contract 
by  which  the  City  and  the  Interborough  Rapid  Transit  Com- 
pany shall  build,  and  the  Interborough  Rapid  Transit  Com- 
pany equip  and  operate,  extensions  to  the  present  subway, 
particulars  of  which  are  fully  set  forth  and  described  in  the 
enclosed  analysis  of  the  proposal  of  the  Interborough  Rapid 
Transit   Company  to  the   City.     The  agreement  has   been 
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entered  into  subject,  on  both  sides,  to  the  reservation  that  it 
shall  be  passed  upon  by  the  Courts  before  any  action  is  taken 
under  it." 

The  agreement  suggested  in  this  letter  was  to  be  taken  subject 
to  the  same  provision.  In  other  words  Mr.  Fisher,  Mr.  Shonts 
again  states  that  the  agreement  with  the  city,  which  he  says  in 
this  letter  of  May  24,  1912,  has  been  reached  subject  on  both  sides 
to  the  reservation  that  it  shall  be  passed  upon  by  the  courts  before 
any  action  is  taken  under  it  and  the  agreement  suggested  in  this 
letter  is  to  be  taken  subject  to  the  same  provision.  My  attention 
was  called  this  morning  to  the  particular  statement  of  the  Comp- 
troller of  the  city  in  which  he  said  that  no  such  agreement  was 
ever  made  by  the  city  of  New  York  or  anyone  on  its  behalf.  I 
don't  recall  his  exact  language  but  that  is  about  what  he  said. 
That  is  at  variance  with  the  statement  that  I  have  just  read  in 
Mr.  Shonts'  letter,  is  it  not  ?  A.  I  don't  think  Mr.  Shonts  com- 
mits the  city  in  any  way  in  that  letter  of  being  a  party  to  any 
such  arrangement. 

Q.  Of  course,  he  is  not  acting  for  the  city  but  he  states  that 
the  city  of  New  York  and  the  Interborough  Rapid  Transit  Com- 
pany have  agreed  and  that  this  agreement  has  been  entered  into 
subject  on  both  sides  to  the  reservation  that  it  shall  be  passed  upon 
by  the  city.  However,  Mr.  Prendergast  can  profit  by  some  educa- 
tion from  the  Thompson  Committee  as  well  as  imparting  informa- 
tion to  the  Thompson  Committee.  It  seems  that  the  two  points 
which  are  disposed  in  this  correspondence  are  directly  at  variance 
with  Mr.  Prendergast's  statements  and  that  he  is  in  error. 

Chairman  Thompson. —  I  have  read  Mr.  Prendergast's  letter 
this  morning.  It  was  in  the  papers  and  I  think  if  counsel  will 
read  it  again  he  will  readily  find  that  there  is  nothing  said  in  it. 
It  is  a  very  general  affair  and  there  are  no  details  or  any  facts. 
I  just  want  to  say  this,  Mr.  Colby,  and  that  is  that  a  man  in  Mr. 
Prendergast's  position  may  be  of  a  great  deal  of  assistance  to  this 
Committee  and  really  I  wish  he  would.  I  wish  he  would  come 
and  give  us  whatever  light  there  is  for  facts.  We  are  not  investi- 
gating Mr.  Prendergast.    We  are  investigating  the  Public  Service 
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Commission  and  we  are  going  back  seven  years.    I  wish  he  would 
say  something. 

Mr.  Colby. —  His  observations  might  be  a  little  more  illuminat- 
ing if  they  were  a  little  more  accurate. 

"  The  sum  estimated  to  be  required  for  the  construction  of 
the  new  subway  is  $112,000,000,  of  which  sum  the  Inter- 
borough  Rapid  Transit  Company  agrees  to  contribute  one- 
half.  Should  the  construction  cost  exceed  this  amount,  the 
City  agrees  to  furnish  the  additional  amount  required." 

Q.  Let  me  ask  you  at  this  point,  Mr.  Fisher.  This  is  of  course 
a  later  letter  than  the  one  which  I  read  on  Friday,  April  9th,  and 
I  assume  proposes  a  slight  revision  in  demands  ?    A.  Yes. 

Q.  And  was  written  after  Mr.  Shonts,  at  Mr.  Morgan's  sug- 
gestion, had  sent  that  little  prod  to  Mr.  McAneny  and  is  the  out- 
line of  the  agreement  which  subsequently  was  brought  into  the 
contract,  is  that  correct  ?  A.  Why  that  statement  is  your  observa- 
tion and  not  mine,  Mr.  'Colby. 

Q.  Well,  I  am  simply  trying  to  hurry  the  matter  along.  Is 
that  not  correct?  A.  No,  sir.  You  insinuate  something  about 
some  arrangements  between  Mr.  Morgan  and  Shonts  about  writ- 
ing to  a  city  officer.    I  know  nothing  about  that. 

Q.  The  letter  set  forth  the  stage  of  the  negotiations  to  this 
date?    A.  Yes. 

Q.  And  this  was  the  contract,  this  is  a  sketch  of  the  provisions 
of  the  larger  features  of  the  contract  which  Mr.  Morgan  was  in 
a  hurry  to  have  executed  ?    A.  I  presume  so,  yes,  sir. 

Q.  I  shall  continue  with  the  letter: 

"  Under  the  terms  of  the  contract,  The  Interborough  Rapid 
Transit  Company  will  modify  its  present  leases,  fixing  expira- 
tion of  all  its  subway  leases  at  49  years  from  the  completion 
of  the  new  subways.  The  Company  will  be  authorized  to 
take  annually  during  this  period  from  the  aggregate  net 
earnings  of  the  old  and  new  subways  the  sum  of  $6,335,000, 
being  the  average  amount  of  the  net  earnings  during  the  last 
two  years  on  the  present  subway;  also  the  sum  of  $4,620,000. 
the  equivalent  of  five  per  cent,  interest,  and  one  per  cent. 
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Sinking  Fund,  on  the  investment  by  the  Interborough  Rapid 
Transit  Company  of  $77,000,000  of  new  money,  viz., 
$56,000,000  the  Company's  contribution  toward  the  cost  of 
construction,  and  $21,000,000,  the  estimated  total  cost  of 
equipping  the  new  subways.  These  payments  are  to  be  a 
first  charge  on  such  net  earnings,  and  are  to  be  cumulative." 

Q.  There  was  a  good  deal  of  controversy  at  the  time,  was  there 
not,  as  to  what  the  average  net  earnings  for  the  period  of  two 
years  was  ?    A.  I  think  there  was  some,  yes. 

Q.  Do  you  recall  that  Mayor  Mitchel  very  actively  and 
earnestly  eombatted  the  company's  claims  that  its  net  earnings 
amounted  to  $6,335,000  ?  A.  I  do  not.  If  I  remember  correctly, 
I  think  the  company  eombatted  the  claim,  that  it  should  in  reality 
amount  to  more. 

Q.  Was  there  any  provision  with  reference  to  your  contribu- 
tion as  to  equipment  similar  to  the  provisions  with  reference  to 
construction,  that  any  deficiency  would  be  made  up  by  the  city 
on  that  item  ?  A.  That  refers  to  the  whole  sum  for  construction 
and  equipment. 

Q.  There  was  no  specific  reference  made  to  equipment,  that  is, 
did  the  city  have  to  make  up  any  deficiency  on  that  score?  A. 
They  were  to  have  the  city  make  up  any  deficiency  on  that  score. 

Q.  And  then  the  agreement  was  that  the  city  would  settle  any 
deficiency  that  might  result  from  construction  or  equipment  and 
it  applied  to  both  construction  and  equipment  ?    A.  Yes,  sir. 

Q.  Has  there  been  any  apportionment  of  interest  to  equipment 
as  there  has  been  to  construction  ?  A.  I  presume  so,  but  I  cannot 
say.  Very  little  of  the  equipment  has  been  purchased,  conse- 
quently there  would  be  no  interest  charges. 

"  The  Interborough  Rapid  Transit  Company  is  lessee  of 
the  Manhattan  Railway  'Company,  which  owns  the  elevated 
railways  in  New  York  City,  in  the  Boroughs  of  Manhattan 
and  The  Bronx,  and  receives  authority,  under  the  agreement 
with  the  City,  to  make  extensions  and  additions,  including 
third  tracks  on  the  Second  Avenue,  Third  Avenue  and  Ninth 
Avenue  elevated  lines. 
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"  The  estimated  cost  of  these  extensions,  additions,  and 
equipment  of  same  is  approximately  $30,00'0,000.  The 
Interborough  will  be  authorized  to  take  annually  from  the 
net  earnings  of  the  old  and  new  elevated  lines,  the  Manhattan 
rental  and  the  average  profits  derived  from  the  Manhattan 
Railway  Company  lease  for  the  past  two  years  —  approxi- 
mately $1,500,000  per  annum;  also  interest  and  1%  Sinking 
Fund  on  the  new  money  invested  in  the  elevated  improve- 
ments ;  after  which  deductions,  the  remaining  profits  will  be 
divided  equally  with  the  city. 

"  The  amounts  required  to  be  raised  by  the  Interborough 
Rapid  Transit  Company  are  as  follows: 

For  refunding  its  present  debt $50,656,950 

For  construction  of  new  subway   (Interbor- 
ough Company's  one-half) 56,000,000 

For  Manhattan  Railway  Improvements,  about       30,000,000 

For  Equipment  of  new  subways 21,000,000 

For  other  charges  including  discounts,  about.  9,500,000 


$167,156,950" 


Q.  What  were  the  other  charges,  Mr.  Fisher,  including  dis- 
count? A.  I  couldn't  tell  you.  It  includes  discount.  I  don't 
know  what  else  outside  the  expenses  of  the  printing  of  the  mort- 
gage and  the  issuing  of  it. 

Q.  You  cannot  tell  me  in  a  word  what  J.  P.  Morgan  &  Com- 
pany got  on  this  transaction  ?     A.  No,  sir,  I  couldn't. 

Q.  You  cannot  tell  me  what  the  Interborough  Rapid  Transit 
Company  figured  they  had  conceded  to  J.  P.  Morgan  &  Company 
by  virtue  of  the  assessment,  interest,  brokerage,  commission,  and 
so  forth,  on  these  transactions.  A.  They  conceded  nothing.  It 
sold  the  bonds  to  J.  P.  Morgan  &  Company  at  the  rate  of  93%. 

"  In  order  to  procure  the  necessary  funds  to  carry  out 
this  contract,  and  retire  its  present  debt,  the  Interborough 
Rapid  Transit  'Company  proposes  to  issue  new  first  mort- 
gage five  per  cent,  fifty-three-year  gold  bonds  to  the  amount 
of  about  $170,000,000.  The  mortgage  securing  these  bonds 
will  also  provide  for  the  issue  of  such  additional  amounts 
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of  bonds  as  may  be  needed  for  extensions  and  improvements 
as  may  be  authorized  by  tbe  city  and  agreed  to  by  the  com- 
pany during  the  period  of  the  lease  —  as  provided  in  the 
agreement." 

Q.  What  is  the  total  amount  of  the  authorized  bond  issue  as 
provided  in  the  mortgage?  A.  You  mean  authorized  by  the 
Interborough  Rapid  Transit  'Company  ? 

Q.  Yes.     A.  $300,000,000. 

Q.  Does  the  mortgage  contain  a  provision  for  the  issuance  of 
additional  bonds?     A.  For  other  purposes,  yes,  sir. 

Q.  Is  there  any  limitation  upon  the  amount  of  additional  bonds 
the  company  may  issue  with  the  approval  of  the  city?  A. 
$300,000,000. 

Q.  Of  which  the  company  has  issued  about  $170,000,000  or 
$165,000,000  ?  A.  Of  which  it  has  had  authority  from  the  Pub- 
lic Service  Commission  to  issue  about  $163,000,000.  It  has 
actually  issued  $148,658,000. 

Q.  Out  of  an  authorized  issue  as  provided  in  the  mortgage  of 
$300,000,000?     A.  Yes. 

Q.  I  notice  that  the  mortgage,  the  term  of  the  bonds  is  fifty- 
three  years  and  the  term  of  the  lease  is  committed  to  forty-nine 
years.  Does  that  mean  that  it  was  concluded  that  the  construc- 
tion and  equipment  of  the  new  subway  would  take  four  years  and 
that  the  leases  should  begin  upon  the  completion  of  the  subway? 
A.  I  presume  that  was  the  idea  at  the  time. 

"A  cumulative  sinking  fund  of  one  per  cent,  will  be  pro- 
vided for,  to  begin  five  years  from  the  date  of  opening  the 
new  subways  or  in  any  event  not  more  than  ten  years  from 
the  date  of  the  bonds.  Bonds  may  be  drawn  for  the  sinking 
fund  at  110,  or  bought  in  the  market  at  a  lower  price,  and 
by  the  operation  of  the  sinking  fund  the  whole  issue  will  be 
amortized  during  the  term  of  the  lease.  The  company 
reserves  the  right  to  increase  the  sinking  fund  at  any  time." 

Q.  Does  that  mean  that  the  company  without  the  consent  of 
the  city  can  appropriate  a  larger  amount  of  the  joint  earnings 
of  the  subways  for  the  purpose  of  increasing  the  sinking  fund? 
A.  No,  sir.  I  should  not  say  it  was.  I  should  not  think  they 
could  do  that  without  the  consent  of  the  city. 
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Q.  And  yet  it  says  the  company  reserves  the  right  to  increase 
the  sinking  fund  at  any  time.  That's  very  clear  in  the  letter, 
isn't  it,  Mr.  Fisher  ?     A.  That's  what  the  letter  states. 

Q.  And  I  suppose  that  cumulative  sinking  fund  of  one  per  cent, 
to  begin  five  years  from  the  date  of  opening  of  the  new  subways 
was  calculated  to  add  to  the  sinking  fund  to  completely  amortize 
them  before  their  maturity  ?     A.  That  is  correct. 

Q.  I  presume  Mr.  Shouts  meant  in  writing  this  letter  that  that 
was  the  position  of  the  company  and  the  city  taken  together  and 
not  separately?     A.  I  don't  know. 

Q.  Of  course  it  would  be  to  the  advantage  possibly  of  the 
holders  of  these  securities  and  to  the  interest  of  the  bankers  if 
the  time  for  their  redemption  at  the  premium  at  which  these  bonds 
were  bought,  if  they  could  be  undisturbed  or  hastened?  A.  I 
don't  see  any  special  benefit. 

Q.  It  might  enhance  the  value  of  the  bonds  and  possibly 
increase  their  salability,  would  it  not?     A.  Perhaps. 

Q.  The  reserved  right  of  the  company  to  increase  the  sinking 
fund  at  any  time  may  have  a  very  prejudicial  effect  upon  the 
city's  participation  in  these  joint  earnings,  may  it  not?  A.  I 
don't  think  that  is  likely. 

"  Our  company  has  agreed  to  sell  to  you  and  you  have 
agreed  to  buy  from  it  about  $170,000,000  of  these  bonds  to 
provide  for  the  company's  financial  requirements  for  con- 
struction and  equipment  of  the  new  subways,  elevated  exten- 
sions and  improvements,  and  to  refund  the  present  debt  of 
the  company,  the  bonds  to  be  taken  and  paid  for  as  follows : 
During    the    year    from    July    1,    1912,    to 

June  30,  1913 $78,000,000 

During    the    year    from    July    1,    1913,    to 

June  30,  1914 30,000,000 

During    the    year    from    July    1,    1914,    to 

June  30,  1915 30,000,000 

During    the    year    from    July    1,    1915,    to 

June  30,  1916 32,000,000 


$170,000,000 
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"All  or  any  part  of  such  annual  installment  of  bonds  may 
be  taken  and  paid  for  by  you  at  any  time  during  tbe  year. 

"  You  have  further  agreed  that  the  syndicate  which  you 
will  form  to  take  these  bonds  will  divide  equally  with  this 
company  any  amount  received  on  the  sale  of  the  bonds  in 
excess  of  an  average  price  of  par  and  accrued  interest  after 
deducting  all  expenses." 

Q.  That  agreement  not  divisioned  what  the  syndicate  is  void 
of  any  yield  so  far  to  the  company  ?     A.  Yes. 

"  When  the  subways  are  completed,  the  Interborough 
Rapid  Transit  Company  will  have  a  prior  claim  on  the  net 
earnings  of  the  properties,  which  claim  will  aggregate 
$14,568,000. 

"  This  is  made  up  as  follows : 

Average  annual  earnings  of  present  subway 

during  the  last  two  years $6,335,000 

Five  per  cent,  interest  and  1  per  cent,  annual 
sinking  fund  on  $77,000,000,  the  amount  of 
Interborough's  new  investment  in  subways.  4,620,000 

Interest  and  annual  sinking  fund  on  approxi- 
mately $30,000,000  new  capital  invested  in 
elevated  railways 1,800,000 

Profits  from  Manhattan  Railway  lease  and 
other  income  which  during  the  last  two 
years  have  averaged  annually 1,813,000 


During  the  past  two  years  the  average  annual 
net  earnings  of  the  present  properties, 
including  profits  from  the  Manhattan  Rail- 
way lease  and  other  income,  have  been.  . .  .        $8,148,000 

Including  the  $56,000,000  of  new  money  pro- 
vided by  the  city  there  will  be,  when  the  new 
subways  and  elevated  extensions  are  com- 
pleted, a  new  investment  in  additional  sub- 
ways and  elevated  properties  amounting  to.      163,000,000 
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It  is  estimated  that  the  net  earnings  of  the 
completed  property  available  for  interest  the 
first  five  years  will  average $13,038,000 

Beginning  with  the  fourth  year  the  earnings 

amount  to 15,075,000 

Against  this  amount  will  be  a  charge  of 10,200,000 

made  up  as  follows : 

The  annual  interest  upon  the  total  issue  of 

$170,000,000  of  new  bonds 8,500,000 

And  the  annual  sinking  fund  upon  the  same, 
which  will  not  begin,  however,  until  five 
years  after  the  enlarged  system  is  put  in 
operation 1,700,000 


"  Interest  during  the  construction  period  has  been  pro- 
vided for  as  part  of  the  cost  of  the  work. 

"As  indicated  above,  when  the  new  subways  are  open  for 
operation,  the  earnings  of  the  property  will  show  from  the 
start  an  ample  margin  above  all  fixed  charges. 

''  Very  truly  yours, 
"  (Signed)         T.  P.  SHONTS, 

"  President." 

"  Messes.  J.  P.  Moegan  &  Company, 

"  23  Wall  street,  N.  Y.  City." 
Q.  This  letter,  Mr.  Fisher,  is  substantially  in  accordance  with 
the  terms  of  the  earlier  letter  of  Mr.  Shonts,  dated  April  9,  1912, 
which  was  read  at  the  last  session.  It  contains  a  slight  revision 
of  the  figures  relating  to  apportionment  and  deductions  from  the 
joint  earnings  for  the  purpose  of  meeting  that  preferential  and  this 
cumulative  deficit  and  it  shows  upon  the  reduction  of  the  negotia- 
tions in  response  to  the  Morgan  letter  suggesting  haste  and  the 
Shonts  letter  to  McAneny  suggests  quick  action.  It  shows  also 
upon  the  resumption  of  the  negotiations  an  agreement  was  reached 
again  in  substantial  conformity  with  the  first  record. 

Mr.  Quackenbush. —  That  is  not  the  final  one. 

Chairman    Thompson. —  We    will    now    take    a    recess    until 
2:45  p.  M. 
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AFTERNOON   SESSION 

The  Committee  was  called  to  order  at  3:15  o'clock  p.  m..,  Chair- 
man Thompson  presiding. 

HoEACE  M.  FisHEE,  recalled. 

By  Mr.  Colby: 

Q.  This  letter  of  May  24,  1912,  that  I  have  just  read,  from 
Mr.  Shonts  to  the  bankers,  was  issued  by  J.  P.  Morgan  &  Com- 
pany apparently  in  connection  with  their  so-called  syndicate 
agreement?     A.  Yes,  sir. 

Q.  And  the  statements  therein  mentioned  as  to  the  preferential 
of  the  railroad  company  in  the  matter  of  income,  the  estimates  of 
earnings,  etc.,  were  circulated  widely,  stating  the  merit  of  the 
security  which  was  offered  through  the  syndicate;  is  that  right? 
A.  I  presume  so. 

Q.  I  see  in  the  syndicate  agreement  it  is  stated  as  a  fact  that 
the  company  reserves  the  right  to  increase  the  payment  to  the 
sinking  fund?     A.   That  is  correct. 

Q.  This  syndicate  agreement  was  printed  and  published  by 
Morgan  &  Company  subsequent  to  the  making  of  the  contracts 
for  the  dual  subway?     A.  Yes,  sir. 

Q.  What  was  the  date  of  the  contracts  for  the  dual  subway? 
A.  March  19,  1913. 

Q.  And  you  have  those  contracts  with  you,  Mr.  Fisher  ?  A. 
No,  sir.  (To  an  Inter  borough  employee.)  Have  you  got  a  copy  ? 
AU  right. 

Mr.  Colby. —  I  am  going  to  offer  this  entire  file  in  evidence, 
Mr.  Chairman. 

Chairman  Thompson. —  Very  well. 

Mr.  Colby. —  Alluding  to  only  one  or  two  matters  specifically. 
The  syndicate  agreement  is  dated  June  5,  1912. 

(The  file  of  letters  referred  to  by  Mr.  Colby  is  the  original 
file  of  the  Interborough  Rapid  Transit  Company,  and  was  not 
given  to  the  stenographer.) 
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By  Mr.  Colby: 

Q.  I  call  your  attention  particularly  to  a  letter  dated  August 
7  —  or  to  a  resolution  of  the  Board  of  the  Interborough,  of 
August  7,  1912,  and  some  letters  on  or  about  that  date.  Referring 
to  the  withdrawal  by  the  Interborough  Rapid  Transit  Company 
of  $40,000V000  of  bonds  from  the  syndicate,  what  was  the  mean- 
ing of  that  transaction?  A.  I  don't  see  how  I  can  give  you  any 
better  explanation  than  the  resolution  does. 

Q.  See  if  I  can  turn  to  that  letter.  I  will  read  Mr.  Shonts' 
letter  of  August  7,  1912,  on  this  matter. 

"  To  J.  P.  Morgan  &  Company. 

"  Referring  to  our  contract  with  your  firm  for  the  sale  of 
bonds  of  this  company,  I  have  given  considerable  thought  to 
the  conversation  had  with  you  relative  to  your  suggestion 
that  permission  be  given  to  participants  to  withdraw  their 
bonds  from  sale.  My  understanding  is  that  such  with- 
drawals shall  not  be  counted  as  sales  by  the  syndicate,  and 
therefore  shall  not  be  calculated  in  determining  the  amount 
which  is  to  be  divided  without  determination  of  the  sjTidi- 
cate,  and  that  the  clause  in  regard  to  such  division  shall 
apply  only  to  those  bonds  which  are  sold  by  the  syndicate 
for  account  of  the  syndicate.  It  is  my  understanding  that 
the  amount  of  withdrawals  contemplated  aggregates  $30,- 
000,000  and  possibly  $40,000,000.  And  it  is  further  under- 
stood that  whatever  withdrawals  are  made  will  not  come 
upon  the  market  again  during  the  life  of  the  syndicate.  I 
see  the  force  of  your  suggestion  that  if  you  are  able  to 
announce  that  a  considerable  number  of  the  bonds  have  been 
sold  privately,  and  therefore  the  amount  of  the  bonds  to  be 
sold  by  the  syndicate  has  been  ihaterially  reduced,  it  will 
tend  to  improve  the  market  value  of  the  bonds  remaining 
to  be  sold  as  to  make  it  probable  that  the  clause  in  the  con- 
tract above  referred  to  will  be  more  profitable  to  us,  as  well 
as  to  the  syndicate.  I  therefore  suggest  that  if  it  is  agree- 
able to  you  to  modify  our  contract  with  you  so  as  to  permit 
this  procedure,  I  should  be  glad  to  submit  same  to  my  Board, 
with  recommendations." 
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To  which  Morgan  &  Company  replied  on  the  following  day, 
addressing  Mr.  Shonts: 

"Dear  Sir:  Eeferring  to  your  letter  of  yesterday's  date, 
we  shall  be  very  glad  to  modify  the  contract  in  the  particular 
which  is  suggested  by  you.  In  regard  to  the  amount  of 
bonds  to  be  withdrawn,  we  are  unable  to  fix  any  figure  as  yet, 
but  would  suggest  it  would  be  well  for  you  to  get  the  agree- 
ment of  the  Board  up  to  an  amount  of,  say,  $50,000,000. 
We  shall  notify  you  by  some  given  date  what  is  the  total 
amount  of  withdrawals.  Trusting  that  this  will  be  satis- 
factory," etc. 

What  was  done  in  carrying  out  the  suggestions  contained  in 
these  two  letters  ?  A.  They  were  allowed  to  draw  $40,000,000, 
as  I  understand. 

Q.  Who  were  allowed?  A.  Morgan  &  Company.  In  other 
words,  that  $40,000,000  —  in  other  words,  we  were  not  to  partici- 
pate in  the  profits  in  excess  of  par  with  respect  to  that 
$40,000,000. 

Q.  In  other  words,  Morgan  &  Company,  syndicate,  having 
taken  the  entire  issue  of  bonds,  Morgan  &  Company  were,  by 
these  letters,  and  by  the  resolution  referred  to,  permitted  to  with- 
draw from  their  own  syndicate  $40,000,000  of  bonds  ?  A.  That 
is  correct. 

Q.  Although  they  suggested  $50,000,000  of  bonds?  A.  Yes, 
sir. 

Q.  In  other  words,  that  gave  to  Morgan  &  Company  the  right 
to  dispose  of  $40,000,000  worth  of  bonds,  not  to  the  syndicate  for 
96^^,  but  for  any  price  the  bonds  would  realize?  A.  Privately, 
yes,  sir. 

Q.  Privately.  And  in  order  to  make  that  transaction  pos- 
sible—      A.  Yes. 

Q.  —  the  Interborough  waived  its  right  under  the  Morgan 
contract.     A.  Correct. 

Q.  —  to  participate  equally  in  whatever  is  realized  on  the 
bonds  over  par ;  is  that  right  ?     A.  That  is  right. 

Q.  So  that  the  measure  of  Morgan  &  Company's  compensation 
on  this  transaction  could  not  be  arrived  at  by  simply  assuming 
they  sold  the  bonds  to  the  syndicate  at  961/2  ?     A.  ISTo,  sir. 
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Q.  You  would  have  to  know  what  they  realized  on  this  $40,- 
000,000  or  $50,000,000  withdrawn  from  the  syndicate?  A. 
Yes,  sir. 

Q.  Now,  this  1  per  cent  paid  into  sinking  fund  is  such  an 
amount  as  sustained  during  the  life  of  the  bonds  would  com- 
pletely discharge  the  bonds,  at  their  maturity?  That  is  the 
purpose  of  the  clause?  A.  That  is  the  purpose  of  the  sinking 
fund,  yes,  sir. 

Q.  And  if  under  this  reserved  right  of  the  company  to  pay 
more  than  1  per  cent  into  sinking  fund,  the  fund  grew  more  than 
was  calculated,  that  redemption  could  be  had  at  an  earlier  date  ? 
A.  Yes,  sir. 

Q.  And  under  the  terms  of  the  bonds,  they  are  redeemable  at 
110?     A.  Yes,  sir. 

Q.  And  there  is  not  any  doubt  that  the  bonds  are  susceptible 
to  redemption  at  110  under  the  operation  of  the  sinking  fund 
clause?     A.  ISTone  at  all. 

Q.  The  only  question  is  will  the  subsequent  earnings  be  main- 
tained for  thei  next  53  years  at  their  present  rate?  A.  They 
would  have  to  be  maintained  at  a  sufficient  rate  to  pay  the  interest 
and  the  1  per  cent. 

Q.  Yes.  But,  according  to  Mr.  Shonts'  letter  to  Mr.  Morgan, 
the  income  from  the  present  subways  is  more  than  sufficient  to 
pay  all  the  fixed  charges?     A.  Yes,  sir. 

Q.  And  fixed  charges  means  interest  and  sinking  fund?  A. 
And  sinking  fund,  correct. 

Q.  So  that  it  would  be  hard  to  imagine  a  better  security  than 
this  bond?     A.  I  could  not  imagine  one. 

Q.  What  did  the  city  realize  on  its  bonds  ?  I  mean  to  say,  at 
what  price  were  the  city  bonds  sold  ?  A.  That  I  don't  know. 
If  you  —  I  do  know  that  at  the  time  we  made  this  arrangement 
with  Morgan  &  Company,  at  the  time  we  sold  him  this  $1Y0,- 
000,000  of  bonds  at  93l/2>  it  was  a  little  later,  I  think  about  nine 
months  later,  the  syndicate  borrowed  $100,000,000  from  the  same 
source,  and  they  paid  6  per  cent  for  the  money. 

Mr.  Quackenbush. —  You  mean  the  city  ? 

Mr.  Fisher.—  The  city.  The  city  borrowed  $100,000,000  from 
the  same  source,  and  they  paid  6  per  cent  for  the  money :     And, 
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furthermore,  there  was  an  understanding  that  they  were  to  deposit 
that  money  with  tlie  various  members  of  the  syndicate,  that  they 
were  to  receive  2  per  cent  interest  as  against  our  2^  per  cent.  I 
simply  cite  that  to  show  that  we  did  not  make  such  an  unprofit- 
able contract,  after  all. 

By  Mr.  Colby: 

Q.  That  $100,000,000  transaction  was  during  the  early  weeks 
of  the  war,  when  there  was  some  question  as  to  the  necessity  of 
banking  support  for  the  maintenance  of  the  city's  credit?  A. 
It  was  September,  1914. 

Chairman  Thompson. —  Who  negotiated  that  for  the  city  ? 

■ilr.  Fisher. —  I  would  not  like  to  say. 

Chairman  Thompson. —  I  wish  you  would,  if  you  know. 

Mr.  Fisher. —  I  don't  know. 

By  Mr.  Colby: 

Q.  It  is  fair  to  assume,  the  chief  financial  ofiicer  ?  A.  I  could 
not  say. 

Q.  Do  you  know  at  what  price  the  city  sold  its  bonds  for  the 
purpose  of  making  its  contribution  to  this  dual  contract?  A.  At 
various  rates  of  interest,  and  I  don't  remember  at  the  present  time 
just  what  they  were. 

Q.  Was  the  rate  of  interest  on  their  bonds  over  4^/^  ?  A.  I 
would  not  like  to  say  without  checking  it  up. 

Q.  They  sold  them  at  a  better  price  than  931/2  ?  A.  A  slightly 
better  price,  I  think. 

Q.  And  they  paid  a  lower  rate  of  interest  than  the  Interbor- 
ough  is  paying  on  its  bonds  ?     A.  Yes,  sir. 

Chairman  Thompson. —  Who  is  that? 

Mr.  Colby.—  The  city. 

By  Mr.  Colby: 

Q.  Is  there  any  provision  in  the  city  bonds  for  1  per  cent 
amortization  of  sinking  fund? 

Chairman  Thompson.- —  The  city  couldn't  sell  their  bonds  for 
less  than  par,  could  they  ? 
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Mr.  Fisher. —  No,  sir. 

(The  last  question  was  read  by  the  stenographer  as  follows: 
"  Is  there  any  provision  in  the  city  bonds  for  1  per  cent  amortiza- 
tion of  sinking  fund  ?")  A.  I  could  not  say ;  I  presume  there  is, 
yes,  sir,  but  I  could  not  be  positive. 

Mr.  Colby. —  Now,  let  me  see  the  contracts,  will  you  please  ? 
By  Mr.  Colby: 

Q.  I  just  want  to  come  back  to  that  question  of  the  city's 
borrowing  of  the  $100,000,000  in  September,  1914.  Isn't  it 
true  the  city  had  a  short-term  obligation  abroad  at  that  time  ?  A. 
I  am  not  conducting  the  city's  finances;  I  could  not  say.  It  was 
a  three-year  note  which  they  borrowed  the  money  on.  I  know 
they  paid  that  rate  of  interest. 

Q.  It  was  at  a  time  when  international  exchange  was  in  a 
perturbed  condition,  was  it  not  ?  A.  I  don't  think  international 
exchange  was  at  that  time  in  a  perturbed  condition.  I  think 
that  came  — 

Q.  There  was  great  uncertainty —     A.  — later  on,  in  1915. 

Q.  There  was  great  uncertainty  as  to  what  the  course  of  foreign 
exchange  would  be  at  that  time? 

Chairman  Thompson. —  What  date? 

Mr.  Colby. —  September,  1914. 

Mr.  Fisher. —  I  have  not  seen  it  referred  to  generally. 

By  Mr.  Colby: 

Q.  You  know  that  subsequently  the  rates  on  sterling  exchange 
declined  beyond  any  thing  known  in  the  history  of  finance?  A. 
That  was  in  1915. 

Q.  I  mean,  subsequently  it  was  a  progressive,  successive  decline, 
and  that  very  unusual  expedients  and  great  international  effort 
was  necessary  in  order  to  maintain  on  some  degree  of  stability  the 
rates  of  foreign  exchange  ?  In  other  words,  Mr.  Fisher,  my  point 
is  that  the  amount  of  money,  the  amount  of  interest  which  the  city 
had  to  pay  for  this  short-term  emergency  accommodation  is  hardly 
a  fair  basis  of — is  hardly  a  criterion  as  to  the  wisdom  or  the 
propriety  of  the  rates  paid  by  the  Interborough  on  these  53-year 
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bonds  secured  by  the  subway  income.  I  don't  think'  possibly 
you  realize  that  the  two  transactions  were  so  utterly  diverse  in 
character  and  purpose  and  intent,  but  it  would  be  very  difficult  to 
draw  any  comparison  between  the  two  transactions.  The  redemp- 
tion of  these  bonds  at  110  is  a  real  feature  of  the  bonds?  It  is 
not  just  a  nominal  provision  of  the  bonds  ?  These  bonds  are  going 
to  be  redeemed  ?     A.  Yes,  sir. 

Q.  Under  their  terms  after  the  lapse  of  a  few  years,  they  will 
be  redeemed ;  they  must  be  redeemed  ?  A.  They  are  only  called 
for  the  sinking  fund  during  the  term  of  the  mortgage. 

Q.  And  the  only  way  by  which  the  call  to  the  sinking  fund  can 
be  met  is  either  by  redemption  at  110  or  by  purchase  in  the  open 
market,  should  the  bonds  be  selling  at  lower  than  110  ?  A. 
Correct. 

Q.  And  those  purchases  in  the  open  market  constitute  the  only 
calculably  widely  known  demand  for  these  bonds,  and  invariably 
work  the  price  of  the  bonds  upward  ?     A.  I  should  say  so. 

Q.  So  that  when  a  banking  house  buys  bonds  with  the  sinking 
fund  provision  as  certain  as  this,  which  are  redeemable  at  110, 
and  pays  only  93%  for  them,  it  is  a  fair  thing  to  assume  that 
those  bonds  wiU  be  sold  at  some  price  approaching  if  not  reaching 
110  in  the  near  future?  A.  They  might  sell  at  some  price 
approaching  110  in  the  near  future;  yes,  sir,  but  the  bankers 
would  not  necessarily  benefit  from  that. 

Q.  My  point  is  simply  this,  that  the  waiver  of  your  right  to  par- 
ticipate in  the  receipts  of  those  bonds  over  par,  was  the  waiver  of 
a  substantial  right,  when  you  consider  the  amount  as  to  which  the 
waiver  operated,  namely,  $40,000,000  ?     A.  It  did  not  prove  to  be. 

Q.  Not  yet.  A.  jSTo.  One  hundred  and  forty-eight  million 
dollars  of  bonds  have  been  sold,  and  there  has  been  no  participation 
so  far. 

Q.  You  have  sold  the  bonds,  however,  greatly  in  excess  of  your 
actual  present  requirement?    A.  That  we  could  not  control. 

Q.  Because  you  had  acquiesced  in  an  agreement  with  Morgan 
to  let  them  have  them  upon  call  ?  A.  That  agreement  was  based 
on  the  construction  of  the  present  subways  over  a  period  of  four 
years  from  1913. 

Q.  And  whether  Morgan  gets  the  locked-up  profit  that  is  in  these 
bonds  up  to  110,  or  somebody  else,  who  is  a  member  of  their 
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syndicate,  the  fact  remains  that  you  to  the  extent  of  148  million 
dollars  have  parted  with  all  your  right  or  prospect  of  benefit  from 
that  appreciation  in  bonds  ?     A.  Yes,  sir. 

Chairman  Thompson. —  Have  these  bonds  ever  been  quoted  at 
110? 

Mr.  Colby. —  They  would  not  be  quoted  at  that. 

By  Mr.  Colby: 

Q.  Now,  Mr.  Fisher,  you  are  familiar  with  this  contract,  and 
you  heard  me  read  the  letter  of  September  12,  1912 —  I  mean 
May  24,  1912,  in  which  Mr.  Shonts  makes  a  representation  to  the 
bankers  of  the  preferential,  the  average  earnings,  interest  and 
sinking  fund,  all  of  which  is  prior  in  time  and  also  in  order  to 
the  city's  participation  in  the  subway  earnings.  Will  you  indicate 
to  me  what,  if  any,  of  those  features  are  not  embodied  in  this 
contract?  In  other  words,  does  not  this  contract  carry  out  fully 
the  representations  published  by  Morgan  &  Company,  and  which 
were  stated  to  Morgan  &  Company  by  the  present  railroad  ?  A.  It 
is  supposed  to ;  yes,  sir. 

Q.  Is  there  any  discrepancy  or  deviation  between  this  state- 
ment of  priorities  contained  in  the  Shonts'  letter,  and  in  this 
contract?  A.  Would  you  mind  enumerating  the  statement  of 
priority,  please?  There  is  the  preferential,  and  interest  on  the 
bonds,  as  I  understand,  and  the  preferential  on  the  Manhattan. 

Q.  This  is  what  Mr.  Shonts  says :  "  When  the  subways  are 
completed,  the  Interborough  Company  will  have  a  prior  claim  on 
the  net  earnings  of  the  properties,  which  claim  will  aggregate 
$14,568,000.  This  is  made  up  as  follows:  Average  annual  earn- 
ings of  the  present  subway,  $6,335,000."  That  is  a  preferential, 
isn't  it?     A.  That  is  provided  for  in  the  contract. 

Q.  "  Five  per  cent  interest  and  one  per  cent  annual  sinking 
fund  on  the  amount  of  Interborough's  new  investment  in  sub- 
ways "  ?    A.   That  is  provided  for. 

Q.  That  amounts  to  $4,620,000.  Interest  and  annual  sinking 
fund  on  approximately  $30,000,000  new  capital  invested  in  ele- 
vated railways  ?    A.  That  is  provided  for. 

Q.  That  amounts  to  $1,800,000.  Are  the  profits  from  the  Man- 
hattan Railway  lease  which  during  the  last  two  years  have  averaged 
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$1,813,000  provided  for?  A.  To  the  extent  of  about  a  million 
and  a  half.  Three  hundred  and  odd  thousand  dollars  represents 
miscellaneous  income,  not  provided  for  in  the  contract.  That  is 
income  from  investments,  rentals,  real  estate  and  so  on. 

Q.  So  it  would  be  very  unfair  to  characterize  these  letters  and 
statements  of  the  president  to  Morgan  &  Company  as  irresponsi- 
ble representations  of  the  money  used  prior  to  the  contracts,  and 
having  no  relations  with  the  provisions  of  the  contract  ?  A.  Based 
pretty  generally  on  the  provisions  of  the  contract. 

Chairman  Thompson. —  The  city  practically  guarantees  these 
bonds  ? 

Mr.  Fisher. —  Well,  it  is  a  guarantee  — 

Mr.  Colby. —  The  Comptroller  sought  to  dismiss  these  figures 
set  forth  in  the  proceedings  of  the  Committee  on  Friday,  on  the 
theory  they  antedated  the  contract  by  many  years.  As  a  matter 
of  fact,  the  letter  I  read  was  a  letter  written  only  a  few  weeks 
prior  to  May  24,  Mr.  Chairman,  1912,  and  was  followed  by  the 
letter  of  May  24,  1912,  which  is  the  basis  of  Morgan  &  Company's 
printed  offer  of  the  bonds  to  their  syndicate  members,  and  in 
accordance  with  the  testimony  of  the  witness,  these  priorities  and 
these  preferentials  are  explicitly  and  fully  recognized  in  the  con- 
tract itself. 

Chairman  Thompson. — ^But  it  is  a  fact  the  city  practically 
guarantees  these  bonds.     Isn't  that  so  ? 

Mr.  Fisher. —  It  operates  as  a  practical  guarantee,  although  not 
set  forth  in  so  many  words. 

Chairman  Thompson. —  But  as  I  say,  it  is  a  practical  guarantee 
by  the  city  of  the  bonds  ? 

Mr.  Colby. —  Will  you  have  Mr.  Gaynor  here  in  a  few  minutes  ? 

Mr.  Quackenbush. —  Yes,  sir. 

Mr.  Fisher. —  May  I  make  a  little  explanation  in  connection 
with  that  sinking  fund  ? 

Mr.  Colby. —  I  would  like  to  hear  anything  you  have  got  to  say. 

(Senator  Lawson  takes  the  Chair.) 
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Mt.  Fisher. —  The  company  in  almost  all  mortgages  of  that 
kind  reserves  the  right  invariably  to  increase  the  sinking  fund. 
I  think  it  has  done  so  in  this  instance.  I  think  you  will  find  it  in 
the  mortgage  covering  the  ^iTOjOOO^OOO.  That  means,  of  course, 
that  the  company,  if  it  so  desires,  may  invest  in  sinking  fund 
bonds  and  may  increase  the  sinking  fund  from  sources  other  than 
the  earnings  of  the  company.  By  doing  so,  in  this  instance,  it 
would  not  work  hardship  on  the  city.  It  would  have  no  right  to 
deduct  any  amount  larger  than  one  per  cent  from  the  earnings, 
because  to  the  extent  it  did  that,  it  would  be  taking  away  from  the 
opportunity  of  the  city  to  participate  in  the  excess  profits. 

By  Mr.  Colby: 

Q.  Well,  why  should  the  company  reserve  its  right  to  apply 
its  own  funds  to  the  sinking  fund  ?  A.  Well,  it  might  have  a  sum 
of  money  —  might  come  in  possession  of  a  sum  of  money  realized 
from  the  sale  of  real  estate  or  securities  or  other  sources,  and 
might  —  it  would  depend  much  on  the  price  of  the  bonds  —  it 
might  decide  it  would  be  better  to  increase  the  sinking  fund  and 
retire  those  bonds  than  to  invest  the  money  in  other  directions. 

Q.  But  why,  in  outlining  the  agreement  between  J.  P.  Morgan 
&  Company,  was  it  necessary  to  say,  as  a  feature  of  that  agree- 
ment with  the  company,  that  the  city  reserves  the  right  to  increase 
the  payments  to  the  sinking  fund  ?  A.  Because  that  is  a  feature 
usually  accompanying  the  borrowing  of  a  sum  of  money  under 
mortgage  of  that  sort,  and  it  really  makes  the  mortgage  a  little 
more  valuable;  makes  the  bonds  a  little  more  valuable  for  the 
investor. 

Q.  Your  idea  is  this :  That  all  the  President  had  in  mind  was 
that  the  company  might  from  funds  of  its  own  make  donations  to 
the  sinking  fund  that  would  increase  it  and  contribute  to  the 
celerity  of  the  redemption  of  the  bonds?  A.  And  thereby  call 
more  bonds. 

Q.  And  such  increases  to  the  sinking  fund  did  not  contemplate 
the  application  of  anything  beyond  the  one  per  cent  out  of  the 
earnings  of  the  dual  system  ?    A.  You  understand  it  correctly. 

Q.  While  I  am  waiting  for  Mr.  Gaynor,  I  am  going  to  ask 
you  a  few  questions  about  the  iSubway  Realty  Company.  What 
is  the  Subway  Realty  Company  ?    A.  That  is  a  company  formed 
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at  the  time  of  the  construction  of  the  original  subways,  covered 
by  contracts  Nos.  1  and  2,  for  the  purpose  of  acquiring  easements. 

Q.  Who  constituted  the  Subway  Eealty  Company  ?  A.  I  don't 
remember  the  original  stockholders.  1  think  the  original  stock- 
holders were  composed  mostly  of  the  original  investors  in  the 
Eapid  Transit  Subway  Construction  and  Interborough  stocks. 

Q.  Do  you  recall  who  the  president  of  the  company  was  ?  A. 
I  think  the  first  president  was  August  Belmont. 

Q.  Would  this  memorandum  help  you  ?  A.  jSTot  at  the  present 
time,  no,  sir;  because  — 

Q.  The  officers  have  changed?  A  The  officers  have  changed 
since  then. 

Q.  And  the  holders  of  the  stock  and  the  officers  and  directors 
were  Interborough  Eapid  Transit  Company  men?     A.  Yes,  sir. 

Q.  Well,  what  was  the  capital  of  the  company  ?    A.  $2,000,000. 

Q.  Was  it  paid  in  ?    A.  Yes,  sir. 

Q.  Cash  ?    A.  Yes,  sir. 

Q.  What  did  it  do  with  these  easements  it  acquired  ?  A.  The 
easements  were  turned  over  to  the  city.  They  were  acquired  under 
the  original  contract. 

Q.  And  what  did  the  company  receive  for  these  easements  from 
the  city  ?    A.  I  could  not  tell  you  what  it  received  in  each  instance. 

Q.  Well,  speaking  generally  ?  A.  I  think  it  averaged  generally 
about  the  carrying  charges  of  the  property  only.  I  think  they 
were  turned  over  to  the  city  at  cost  plus  carrying  charges. 

Q.  And  that  was  to  enable  the  company  to  acquire  its  routes  ? 
A.  No;  to  facilitate  the  construction  of  the  line.  They  thought 
they  could  acquire  them  and  turn  them  over  to  the  city  at  a  better 
advantage  than  the  city  could. 

Q.  Is  Mr.  Belmont  still  the  president?  A.  Mr.  Shonts  is 
president. 

Q.  Mr.  Shonts  is  the  president.  Is  this  the  owner  of  the  Bel- 
mont hotel,  this  company  ?    A.  Yes,  sir. 

Q.  How  did  it  acquire  the  Belmont  Hotel  ?  A.  It  acquired  an 
easement  of  42d  street,  which  property  could  not  be  disposed  of 
to  good  advantage,  and  the  hotel  was  therefore  constructed  as  an 
investment. 

Q.  At  what  cost  ?     A.  Approximately  $6,000,000. 
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Q.  Was  this  money  raised  and  expended  by  the  Subway  Realty 
Company  ?     A.  Yes,  sir ;  it  was. 

Senator  Lawson. —  You  say  the  company  acquired  an  easement. 
They  did  not  build  the  hotel  on  an  easement  ? 

Mr.  Fisher. —  It  acquired  some  additional  property  besides 
the  property  required  for  easement  purposes. 

Mr.  Quackenbush. —  I  think  you  might  explain  that  in  full. 
They  had  to  make  the  curve  there,  Senator,  and  in  order  to  get 
the  curve  from  Fourth  avenue  into  42  d  street  they  had  to  have 
more  than  an  easement. 

Senator  Lawson. —  Therefore  acquired  the  fee,  and  thereafter 
built  the  hotel? 

Mr.  Quackenbush. —  Yes,  sir. 

Mr.  Fisher. —  Yes,  sir.  I  am  sorry  I  did  not  make  myself 
plainer. 

Senator  Lawson. —  Has  the  Interborough  any  direct  control  of 
the  operation  of  the  Hotel  Belmont  ? 

Mr.  Fisher. —  ISTo,  sir,  none  at  all.  It  is  leased  to  what  they 
call  the  August  Belmont  Hotel  Company,  until  1926,  at  a 
stipulated  rental. 

Senator  Lawson. —  In  other  words,  this  company,  the  holder  of 
the  easements,  is  kept  separate  from  the  Interborough  ? 

Mr.  Fisher. —  Yes,  sir. 

Mr.  Quackenbush. —  As  long  as  you  are  on  that  subject,  so  as 
not  to  have  any  misunderstanding:  The  Interborough  subse- 
quently acquired  the  stock. 

Mr.  Fisher. —  We  haven't  got  to  that  subject. 

Senator  Lawson. —  That  is  the  question  I  asked,  whether  the 
Interborough  Company  owned  the  Belmont  Hotel.    He  said  — 

Mr.  Fisher. —  The  Interborough  does  not  own  all  the  stock  of 
the  Subway  Realty  Company.     The  Interborough  acquired  the 
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stocTs,  part  of  it,  at  par,  plus  51/^  per  cent,  interest,  from  the  time 
the  investment  was  made. 

Senator  Lawson. —  Does  the  Interborough  own  a  majority  of 
the  stock? 

Mr.  Fisher. —  Tes,  sir. 

Senator  Lawson. —  Then  it  practically  controls  the  Hotel 
Belmont  ? 

Mr.  Fisher. —  In  that  it  controls  through  the  Subway  Eealty 
Company. 

Mr.  Quackenbush. —  I  don't  want  you  to  misunderstand,  Mr. 
Fisher.     We  filed  a  statement  of  that  with  Mr.  Colby. 

Senator  Lawson. —  That  is  the  only  question  I  want. 

Mr.  Fisher. —  These  companies  operate  separately,  and  I  for- 
get sometimes. 

Senator  Lawson. —  Oh,  I  know.  You  have  a  great  deal  on 
your  mind,  I  know. 

Mr.  Colby. —  I  have  not  followed  these  questions  quite  as  closely 
as  I  would  like. 

(Discussion  off  the  record,  of  Mr.  Colby  and  Senator 
Lawson.) 

Senator  Lawson. —  It  has  since  developed  that  the  Interborough 
acquired  a  majority  of  the  stock  of  this  realty  company  and  now 
actually  controls  the  Hotel  Belmont  as  part  of  the  system  of  the 
Interborough. 

By  Mr.  Colby: 

Q.  What  amount  —  what  is  the  total  capital  stock  of  the  Sub- 
way Eealty  Company  ?     A.  $2,000,000. 

Q.  And  how  much  is  owned  by  the  Interborough  Rapid  Transit 
Company?     A.  About  $1,800,000. 

Q.  And  the  remaining  shares  are  owned  by  Interborough  men  ? 
A.  No,  sir ;  the  remaining  shares  are  owned  by  J.  P.  Morgan  & 
Company,  and  the  Adams  estate  —  the  Weir  estate,  I  should  have 
said,  the  former  president  of  the  Adams  Express  Company. 
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Q.  How  much  does  J.  P.  Morgan  &  Company  own? 
A.  !N'early  all  of  the  balance.  Only  a  small  portion  is  owned  by 
the  Weir  estate. 

Q.  So  that  it  is  the  Interborough  and  J.  P.  Morgan  &  Company 
who  own  the  Belmont  Hotel  site  ?  Has  this  easement  passed  into 
a  title?  Does  the  Subway  Realty  Company  own  the  land?  A. 
Yes,  sir. 

Q.  Did  the  Interborough  ever  own  the  land  there  ?  A.  Only 
through  its  control  of  the  Subway  Realty  Company. 

Q.  The  Subway  Realty  Company  acquired  the  site  of  the  Bel- 
mont Hotel  from  the  original  —  at  least,  from  the  former  owners, 
former  individual  owners  ?     A.  Yes,  sir. 

Q.  What  rights  have  the  Interborough  in  that  land  ?  A.  They 
have  no  rights  other  than  their  ownership  of  their  stock  in  the 
Subway  Realty  iCompany. 

Q.  In  other  words,  the  railroad  is  run  through  land  that  be- 
longs to  someone  other  than  the  railroad  company  there?  A. 
Well,  it  belongs  to  a  company  controlled  by  the  railroad. 

Q.  But  technically  — 

Mr.  Quackenbush. —  Oh,  I  think  that  is  wrong.  You  are  ask- 
ing him  technical  questions  now.  My  understanding  is  that  the 
city,  as  the  owner  of  the  subway,  has  all  of  the  rights,  and  that  in 
getting  around  that  curve,  as  I  said,  when  your  attention  was  dis- 
tracted, it  was  found  that  the  easement  would  not  be  sufficient, 
could  not  get  an  easement,  or  it  would  be  so  expensive  that  it  was 
thought  better  to  buy  the  fee,  and  that  the  hotel  was  erected  upon 
the  ownership  of  the  fee  subject  to  the  easement  of  the  right  of 
way  of  the  railroad. 

Mr.  Colby. —  I  see. 

Mr.  Quackenbush. —  I  am  quite  sure  that  is  correct.  It  took 
place  before  my  time,  but  I  think  that  is  correct. 

Mr.  Fisher. —  You  have  stated  it  correctly. 

By  Mr.  Colby: 

Q.  Then  it  .was  the  Subway  Realty  Company  that  erected  the 
hotel?'     A.  Yes,  sir. 

Q.  And  borrowed  in  large  part  the  money  necessary  to  erect  it  ? 
A.  Yes,  sir. 
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Q.  And  equipped  it  ?     A.  Yes,  sir. 

Q.  Who  is  operating  that  hotel?  A.  The  August  Belmont 
Hotel  Company. 

Q.  How  did  they  acquire  the  right  to  operate  the  hotel?  A. 
They  leased  it. 

Q.  From  the  Subway  Realty  Company  ?     A.  Yes,  sir. 

Q.  Was  Mr.  Belmont  president  of  the  Subway  Realty  Company 
at  that  time  ?     A.  I  don't  think  so. 

Q.  Was  he  a  director  ?     A.  No,  sir. 

Q.  Or  a  stockholder  ?     A.  No,  sir ;  I  don't  think  he  was  either. 

Q.  He  had  been,  however  ?     A.  He  had  been. 

Q.  He  had  been  president  ?    A.  Originally,  yes,  sir. 

Q.  A  director  and  considerable  stockholder  ?  A.  I  don't  know 
to  what  extent. 

(Senator  Foley  takes  the  Chair.) 

By  Mr.  Colby: 

Q.  When  was  the  lease  made  ?  A.  I  could  not  give  you  that 
date  without  looking  it  up. 

Q.  Is  it  a  twenty-year  lease?  A.  I  don't  know.  Runs  to 
1926. 

Q.  Would  any  memoranda  that  you  have  in  this  little  book 
refresh  your  mind  ?     A.  I  don't  think  so. 

Q.  Will  you  see  if  it  will  ?  A.  I  will  find  out  in  just  a  second 
for  you.  No,  it  won't.  (Witness  looks  in  book.)  The  lease  is 
dated  November  1,  1906,  and  it  is  a  twenty-year  lease.  I  got 
that  from  the  records. 

Q.  The  lease  was  dated  November  1,  1906,  and  ran  for  twenty 
years  ?     A.  Ran  for  twenty  years. 

Q.  When  was  the  subway  Realty  Company  formed?  A.  I 
think  that  is  also —  (Refers  to  book.)  I  think  it  was  incorpo- 
rated in  1901  or  1902.  (Witness  referring  to  book.)  April  19, 
1901. 

Q.  What  are  the  terms  as  to  rental  of  this  property  ?  A.  It  is 
a  stipulated  sum. 

Q.  Per  annum  ?     A.  Per  annum. 

Q.  What  is  the  sum?  A.  It  is  about  $328,000,  as  near  as  I 
recollect.     It  is  not  down  here. 
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Q.  Is  that  a  low  or  a  high  rental  for  that  property  ?  A.  Well, 
as  it  proves  at  the  present  time,  I  think  it  is  not  a  very  high 
rental.  I  understand  that  it  is  —  I  see  it  is  shown  here ;  excuse 
me.     The  rental  is  $318,256.34  a  year. 

Q.  Who  pays  the  taxes  ?  A.  The  August  Belmont  Hotel 
Company. 

Q.  And  this  —  this  rent  is  net  to  the  Suhway  Realty  Company, 
is  it?     A.  Yes,  sir. 

Q.  Have  they  any  charges  in  connection  with  the  maintenance 
or  upkeep  of  the  hotel  ?     A.  None  at  all. 

Q.  What  do  you  estimate  the  value  of  that  property  at  the 
present  time  to  he  ?  A.  I  don't  think  any  estimate  was  ever 
made. 

Q.  At  what  is  it  assessed  ?     A.  That  I  could  not  tell  you. 

Q.  Is  there  any  provision  in  the  lease  for  reappraisal  or 
revaluation  prior  to  1926  ?     A.  'No,  sir. 

Q.  The  August  Belmont  Hotel  Company  is  simply  a  company 
formed  for  the  purpose  of  operating  the  Belmont  Hotel  ?  A.  Yes, 
sir. 

Q.  Has  the  Interhorough  any  interest  in  the  August  Belmont 
Hotel  Company?     A.  No,  sir. 

Mr.  Quackenbush. —  Mr.  Gaynor  is  here,  Mr.  Colby. 

Mr.  Colby. —  Yes.  Mr.  Gaynor,  how  long  will  it  take  you  to 
produce  the  construction  account  under  Contract  No.  3,  and  the 
equipment  account  under  Contract  No.  3  ? 

Mr.  G-aynor. — As  I  promised,  I  will  have  those  for  you  in  the 
morning. 

Mr.  Colby. —  I  don't  mean  the  memorandum  drawn  from  the 
account,  but  I  mean  the  original. 

Mr.  Gaynor. —  I  will  have  those  in  the  morning. 

Mr.  Colby. —  Can't  you  produce  it  here  now? 

Mr.  Gaynor. —  Well,  in  part,  but  not  satisfactory. 

Mr.  'Colby. —  Let  us  see  if  it  is  not  satisfactory. 
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By  Mr.  Colby: 

Q.  Before  I  leave  this  subject,  Mr.  Fisher,  is  the  Belmont 
Hotel  built  in  any  part  upon  city  property  ?  A.  I  don't  think  so. 
I  think  that  property  was  all  acquired  by  the  City  Eealty  Com- 
pany for  that  purpose. 

Q.  And  was  that  the  property,  including  any  right  of  easement, 
partly  acquired  by  the  city  or  at  the  expenditure  of  city  funds  ? 
A.  No,  sir.     The  easement,  I  think,  was  turned  over  to  the  city. 

Q.  The  railroad,  as  I  understand  it,  curves  under  the  Belmont 
Hotel  in  part,  doesn't  it  ?     A.  Yes,  under  the  northeast  corner. 

(Senator  Thompson  takes  the  Chair.) 

Q.  And  if  that  is  now  a  right  of  way  or  an  easement  owned 
by  the  city,  the  Belmont  Hotel  to  that  extent  is  built  over  land 
owned  by  the  city,  is  it  not  ?  A.  That  is  a  legal  question.  I  pre- 
fer not  to  answer  it. 

Chairman  Thompson. —  That  is  a  technical  thing  the  secretary 
is  not  familiar  with. 

Mr.  Colby. — Are  you  (to  Mr.  Quackenbush)  ? 

Mr.  Quackenbush. —  I  will  take  your  statement  of  the  law  on 
that. 

Mr.  'Colby. —  I  am  only  trying  to  ascertain  the  facts. 

Mr.  Quackenbush. —  The  city,  as  I  thought  I  had  stated  it,  has 
a  permanent  right  of  way  for  the  subway  under  the  Belmont  hotel. 
Now,  just  how  much  it  goes  under  is  an  engineering  matter,  that 
I  cannot  say.     But  my  understanding,  and  I  believe  it  is  correct 

—  I  will  check  it  up  and  let  you  know  the  facts,  if  I  am  in  error 

—  was  that  in  laying  out  the  subway,  as  it  made  the  curve  from 
Fourth  avenue  into  42nd  street,  it  was  found  necessary  to  get  out- 
side of  the  street  line,  and  to  acquire  the  easement  for  that  curve 
under  what  is  now  the  Hotel  Belmont  was  found  to  be  pretty 
expensive,  and  the  people  who  were  promoting  the  enterprise  at 
that  time  thought  they  could  save  money  by  buying  the  fee,  trans- 
ferring the  right  of  way  to  the  city,  and  then  erecting  upon  the 
site  a  hotel,  and  that  is  what  I  understand  was  done,  so  that  the 
legal  and  technical  situation  is  that  there  is  carved  out  of  the  fee, 
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the  permanent  right  of  way  for  the  railroad.  I  think  the  same 
situation  exists  under  the  Times  Square  building  at  42nd  street 
and  Broadway. 

Mr.  Colby. —  Did  the  Subway  Realty  Company  sell  its  right  to 
the  city? 

Mr.  Quackenbush. —  I  think  it  was  conveyed.  I  think  every 
easement  that  the  — 

Mr.  Colby. —  No  doubt  it  was  conveyed. 

Mr.  Quackenbush. —  I  don't  know  as  to  the  price.  As  I  said, 
that  was  before  my  time,  and  I  will  have  to  check  those  ques- 
tions up. 

Chairman  Thompson. —  The  papers  ought  to  state  about  it. 
There  should  be  papers  on  file. 

Mr.  Quackenbush.^ —  We  have  plenty  of  them.  I  will  furnish 
the  title  search  and  everything  else,  if  you  want  it. 

Chairman  Thompson. —  That  is  the  best  way  to  get  at  it. 

iir.  Fisher. —  I  am  quite  sure  all  of  those  easements  were  con- 
veyed to  the  city  at  a  price.     I  forget  what  it  was  now. 

Chairman  Thompson. —  Does  anyone  know  how  much  was  paid 
for  it  and  how  much  the  city  paid  ? 

Mr.  Fisher. —  We  can  easily  find  out. 

Mr.  Quackenbush. —  I  will  get  you  a  statement  of  the  whole 
transaction. 

By  Mr.  Colby: 

Q.  How  did  this  company  acquire  the  Belmont  Tunnel?  A. 
Speaking  now  of  the  — 

Q.  Interborough  Rapid  Transit  Company.  A.  It  advanced 
the  money  for  the  construction  of  the  tunnel. 

Q.  Did  it  acquire  a  contract  from  a  man  named  Peirce?  A. 
Yes,  sir. 

Q.  What  was  his  full  name  ?     A.  John  Peirce. 

Q.  What  was  the  nature  of  the  Peirce  contract?     A.  I  think 

18 
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he  was  to  purchase  the  franchise  and  stock  and  whatever  other 
property  the  company  owned. 

Q.  What  company?  A.  The  ISTew  York  &  Long  Island  Rail- 
road Company,  as  it  was  known  at  that  time,  for  a  stipulated  sum. 
And  I  believe  you  have  a  copy  of  that  contract  in  your  possession. 

Mr.  Colby. —  Have  we  a  copy  of  that  contract  ? 

Mr.  Dawson. —  There  is,  in  the  papers. 

By  Mr.  Colby : 

Q.  What  is  the  relation  of  this  property  —  of  this  tunnel  —  to 
the  Rapid  Transit  Subway  system  as  projected  by  the  new  routes  ? 
A.  It  was  a  part  of  the  new  contract  jSI^o.  3.  The  city  purchased 
tlie  tunnel. 

Q.  What  did  the  city  pay — I  mean  what  did  this  company 
pay  for  the  rights  acquired  from  Peirce?  A.  About  $350,000, 
as  near  as  I  can  recollect. 

Q.  Did  that  —  what  right  in  the  tunnel  did  that  acquisition 
give  to  the  company  ?  A.  That  gave  them  the  right  to  all  prop- 
erty, including  any  construction  that  they  had  then  performed  at 
that  time. 

Chairman  Thompson. —  You  mean  — 

Mr.  Fisher. —  Stock. 

By  Mr.  Colby: 

Q.  It  was  an  uncompleted  tunnel,  is  that  right  ?     A.  Yes,  sir. 

Chairman  Thompson. —  You  mean  the  company  purchased  this 

for  $350,000,  don't  you  ? 

Mr.  Fisher. —  Yes,  sir. 

Chairman  Thompson. —  You  said  the  city.  I  think  it  was  a 
misstatement.  I  wanted  to  know  what  the  city  paid  for  it.     You 

said  $35'0,0'00. 

Mr.  Fisher. —  The  company,  I  should  have  said,  not  the  city. 
By  Mr.  Colby : 

Q.  What  additional  sums  has  the  city  paid  —  I  mean,  the  com- 
pany paid  in  connection  with  the  acquisition  of  the  tunnel?     A. 
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Advanced  money  in  connection  with  constructing  the  tunnel  — 
approximately  $10,000,000  and  some  odd  hundred  thousand 
dollars. 

Q.  The  Interborough  did?     A.  Yes,  sir. 

Q.  How  much  of  this  money  has  been  charged  off?  A.  You 
would  have  to  ask  the  auditor.     That  is  a  matter  of  bookkeeping. 

Q.  I  want  to  excuse  you  for  a  moment,  Mr.  Fisher,  and  asl; 
the  auditor  a  few  questions.     A.  Yes,  sir. 

Mr.  Colby. —  Thank  you. 

Edward  J.  F.  Gaynoe,  recalled. 

By  Mr.  Colby: 

Q.  Mr.  Gaynor,  I  know  that  you  are  in  the  course  of  —  that 
there  is  in  course  of  preparation  under  your  direction  a  number  of 
statements  which  I  have  requested  of  you,  and  it  is  not  to  depart 
from  that  orderly  method  of  collecting  and  presenting  that  data 
that  you  are  at  work  upon,  but  I  want  to  ask  you  a  few  questions 
as  to  your  general  scheme  of  accounts,  particularly  with  relation 
to  the  expenditures  in  connection  with  the  dual  subway  contracts. 
While  we  are  in  a  hurry,  we  don't  want  to  put  you  under  a  sense 
of  pressure  in  the  preparation  of  material,  and  I  know  it  takes 
time  to  prepare  it.  I  may  say,  Mr.  Chairman,  I  am  promised 
Mr.  Gaynor's  statements  as  requested  some  time  this  evening. 

Chairman  Thompson. —  Yes. 

Mr.  Colby. —  He  is  busily  at  work  on  it,  so  I  don't  want  to  take 
a  great  deal  of  his  time  now. 

By  Mr.  Colby: 

Q.  Under  what  accounts  are  the  expenditures  made  by  the 
Interborough  Rapid  Transit  Company  in  connection  with  its  part 
of  the  new  subway  construction  entered  ?  A.  Under  two  accounts, 
one  known  as  construction  under  contract  No.  3 ;  the  other  equip- 
ment, contract  ISTo.  3. 

Q.  There  are  other  construction  and  equipment  accounts  in  con- 
nection with  the  work  which  is  now  in  progress,  are  there  not? 
A.  Yes,  sir. 
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Q.  What  are  they?  A.  Construction,  Manhattan  third  track- 
ing; equipment  Manliattan  third  tracking;  construction,  elevated 
extensions;  equipment,  elevated  extensions;  power  plant  improve- 
ments. 

Q.  There  are  other  accounts,  however,  in  which  certain  items 
are  carried,  which  have  been  expended  in  connection  with  the 
subway  contract,  are  there  not  ?     A.  Yes,  sir. 

Q.  What  is  "  other  suspense  ?  "  A.  That  is  the  account,  as  I 
described  the  other  day,  into  which  items  are  carried  prior  to  the 
determination  of  the  final  lodgment  of  the  expenditure. 

Q.  Aren't  construction  items  to  some  extent  carried  in  this 
account  ?  A.  They  were  —  certain  construction  items  relating  to 
contract  No.  3,  and  to  the  elevated  extension  third  tracking  and 
improvement  work  were  originally  carried  into  "  other  suspense 
account  "  but  have  been  carried  into  the  appropriate  construction 
account  some  time  ago. 

Q.  There  was  also  —  there  is  also  a  considerable  number  of 
charges  to  "  other  suspense  "  which  have  not  yet  been  finally  dis- 
tributed ?     A.  Yes,  sir. 

Q.  Or  placed  in  their  —     A.  Yes,  sir. 

Q.  —  ultimate  account  ?  There  is  another  account  called 
"prior  determination,"  is  there  not?  A.  No.  "Prior  determi- 
nation "  is  not  an  account,  "  prior  determination  ^'  is  an  act  of  the 
Public  Service  Commission. 

Q.  I  see  on  some  of  the  vouchers  which  have  appeared  in  evi- 
dence thus  far,  that  the  amounts  paid  are  distributed  under 
"proposed  subway  routes."  What  does  that  mean?  A.  They 
were  distributed  to  "  proposed  subway  routes "  before  contract 
No.  3  and  the  allied  certificates  became  definitely  fixed. 

Q.  I  see.  What  items  are  carried  to  construction  account, 
contract  jSTo.  3,  speaking  generally  ?     A.  All  construction  items. 

Q.  ^Vhat  do  you  consider  construction  items  ?  A.  The  cost  of 
building  the  new  subways,  so  far  as  the  Interborough  is  concerned, 
can  be  generally  divided  into  two  items:  One,  the  cost  of  con- 
struction, the  work  which  is  in  progress  under  the  direction  of  the 
city  officers ;  two,  the  work  of  equipping  the  new  subway,  a  work 
which  is  in  progress  under  the  direction  of  the  Interborough. 
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Q.  Well,  is  it  proper  to  charge  interest  to  construction  account  ? 
A.  It  is. 

Q.  'Not  all  interest?  A.  All  interest  that  is  properly  lost  in 
construction  work. 

Q.  That  ordinarily  means  the  interest  upon  the  amount 
expended  in  construction,  before  the  construction  is  complete, 
doesn't  it?  A.  No,  sir.  It  means  ordinarily  the  loss  of  interest 
involved  in  raising  capital  for  any  construction  enterprise.  And 
the  loss  of  interest  is  a  construction  item  until  the  road  is  open 
for  operation. 

Q.  And  whether  that  interest  were  lost  in  raising  capital  for 
the  particular  construction  work  under  way  or  not,  would  it  be  a 
proper  item  to  include  in  construction  ?     A.  It  would. 

Q.  In  other  words,  if  we  were  undertaking  a  construction  work 
which  was  to  cost  $56,000,000,  and  if  that  were  the  maximum  of 
your  obligation  to  contribute  to  that  construction  work,  would  you 
consider  it  proper  to  carry  in  that  account  a  loss  of  interest  in 
connection  with  the  sale  of  $164,000,000  of  bonds?     A.  No,  sir. 

Q.  Have  you  got  construction  account,  contract  No.  3,  here? 
A.  Yes,  sir.  Some  of  it.  Enough,  I  think,  to  answer  the 
questions  indicated  by  you. 

Q.  Can  I  see  it?  A.  Yes,  sir.  (Witness  hands  transcript  of 
construction  account,  contract  No.  3,  to  counsel. ) 

Q.  Of  course,  the  amount  actually  expended  for  the  prosecution 
of  the  work  of  construction  presents  no  difficulty  to  any  mind. 
That  is  clearly  a  proper  charge  to  construction  account  A.  I 
think  so. 

Q.  Now,  this  is  a  statement  of  the  account,  without  any  attempt 
at  detail.  This  is,  in  other  words,  a  summary  of  some  other 
account?  A.  That  is  a  summary  of  the  construction  account,  to 
December  31st,  and  also  of  the  equipment  account  to  December 
31st.  What  do  you  call  this,  ledger  account?  A.  That  is  a  con- 
densation of  thousands  of  entries  supporting  the  figures  which 
you  see  there.  It  is  generally  described  as  cost  of  construction 
and  cost  of  equipment  under  contract  No.  3. 

Q.  There  are  two  or  three  filtrations,  as  I  might  call  them,  of 
details  from  original  entries  on  the  most  detailed  record,  until 
there  appears  on  this,  the  most  condensed  record;  that  is  true? 
A.  Several  thousand. 
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Q.  You  have  a  ledger  account?  This  isn't  it?  This  is  a 
summary  drawn  from  the  ledger?  A.  It  is  a  summary  in  har- 
mony with  the  ledger  account,  but  prepared  from  data  distributed 
in  thousands  of  sheets. 

Q.  Yes.     A.  Thousands  of  subdivisions. 

Q.  And  then  you  have  a  sub-ledger  account,  haven't  you?  A. 
The  sub-ledger  is  really  the  collation  of  these  thousand  items  which 
I  am  referring  to. 

Q.  And  where  are  these  manifold  items  first  recorded?  A. 
They  are  first  recorded  in  the  general  ledger. 

Q.  And  there  is  the  sub-ledger  ?    A.  Yes,  sir. 

Q.  And  then  the  ledger?  A.  Ko.  The  sub-ledger  really  — 
there  is  a  ledger  and  sub-ledger,  if  you  term  it  so,  and  the  sub- 
ledger,  which  you  so  describe,  contains  all  of  the  detail  which 
underlies  these  figures. 

Q.  Yes.  So  that  going  down  the  scale,  it  is  this  statement,  and 
sub-ledger,  ledger,  and  then  the  time  sheets  and  material  vouchers  ? 
A.  The  sub-ledger  refers  to  the  vouchers. 

Q.  This  is  an  accurate  statement,  I  assume,  Mr.  Gaynor?  A. 
It  is. 

Q.  There  first  appears  here  expenditures  of  contract  No.  3. 
That  is  for  the  subway  extensions,  the  new  dual  routes,  isn't  it? 
A.  The  new  dual  subways. 

Q.  There  is  the  Seventh  Avenue  branch,  the  Lexington  Avenue 
branch,  the  Eastern  Parkway  division,  the  Steinway  Tunnel  line, 
the  White  Plains  road.  The  total  expenditure  thus  far  charged 
to  this  construction  account  seems  to  be  $26,995,397.04  ?  A.  That 
is  right. 

Q.  That  was  on  December  31,  1916  ?     A.  That  is  right. 

Q.  Of  that  total,  I  find  these  entries:  Debt  discount,  $809,- 
861.88;  what  is  that?  A.  That  is  3  per  cent  of  the  cost  of 
construction  to  December  31,  1915. 

Q.  Why  did  you  figure  that  3  per  cent?  A.  That  was  a 
condition  of  the  contract. 

Q.  You  have  not  paid  that  money  ?  A.  No,  discount  is  never 
received,  and  therefore  cannot  be  paid,  but  it  is  a  recognition  by 
the  contract  of  that  much  of  the  cost  of  the  construction  work, 
represented  by  a  loss  of  capital  between  the  par  value  of  the  bonds 
and  what  you  have  to  sell  them  for. 
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Q.  You  are  crediting  yourself  with  expenditure  of  $809,000 
in  effect,  at  least  ?  A.  Hardly  that.  You  are  entering  to  the  cost 
of  construction  three  per  cent  of  the  cost  of  the  whole  construction 
work  which  in  effect  is  substantially  three  per  cent  of  the  discount, 
which  to  the  Interborough  Company  is  in  its  completeness  6Mj  per 
cent,  the  difference  between  par  and  931A. 

Q.  Somebody  gave  you  that  amount  of  money,  of  credit,  didn't 
they?    A.  ISFo,  sir. 

Q.  You  didn't  pay  that?  A.  If  you  sell  bonds  for  931/2  per 
cent,  you  don't  receive  the  6I/2  per  cent;  you  receive  the  931/4 
per  cent,  not  the  GYo  per  cent.  So  that  the  Gy^  per  cent  under 
ordinary  conditions,  would  be  an  element  in  the  total  cost  of  what- 
ever construction  work  was  in  progress  under  your  plans.  But 
under  the  contract  with  the  city  —  or,  if  I  will  go  a  little  further 
—  under  the  contract  with  the  city,  we  are  allowed  only  3  pel 
cent  of  discount. 

Q.  Well,  how  do  you  connect  up  $809,861.88  with  construction 
work  ?  A.  Because  that  is  exactly  3  per  cent  of  the  total  amount 
chargeable  to  construction  work  for  the  period  ending  December 
31,  1915. 

Q.  What  has  that  got  to  do  with  digging  tunnels  and  building 
subways  ?  A.  You  could  not  dig  the  tunnels  or  provide  anything 
else  for  the  dual  subway,  unless  you  first  got  the  money  to  be  pre- 
pared to  meet  those  payrolls  and  supply  bills.  Now,  the  3  per 
cent  is  one  of  the. elements  of  cost  of  the  construction  work,  because 
that  is  the  cost  of  getting  your  money,  and  so  recognized  to  that 
extent  by  the  contract. 

Q.  I  confess  I  could  have  a  clearer  impression  than  I  have  yet 
on  that  item,  but  I  leave  it  for  a  moment,  and  maybe  your  subset 
quent  explanation  will  tend  to  its  clarification.  Next  is  debt 
expense,  $299,587;  what  is  that?  A.  The  debt  expense  differs 
from  the  debt  discount  in  so  much  as  it  represents  an  expenditure 
in  connection  with  the  issuance  of  evidences  of  debt,  such  as  bonds, 
and  any  otlier  incident  that  may  be  issued  in  connection  with  the 
issue  of  bonds. 

Q.  Yes.  Now,  if  you  have  any  knowledge  of  the  details  that 
enters  into  that  item  account,  specify  in  a  general  way  what  that 
item  is  composed  of?     A.  It  is  the  expense  of  registering  the 
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bonds,  and  printing  bonds,  paying  the  recording  tax.     I  think 
those  would  be  the  principal  items. 

Chairman  Thompson. —  Lawyers  for  looking  them  over  ? 
Mr.  Gaynor. —  I  beg  your  pardon  ? 
Chairman  Thompson. —  Lawyers  for  looking  at  them  ? 
Mr.  Gaynor. —  No,  sir. 

Assemblyman  Burr. —  Special  account  for  that. 
Mr.  Gaynor. —  ISTo  legal  account- 
Mr.  Quackenbush. —  That  comes  under  another  class. 
Chairman  Thompson. —  It  is  in,  just  the  same. 

Mr.  Quackenbush. —  There  wasi  never  anything  built  in  this 
world  that  did  not  have  a  lawyer's  bill  connected  with  it. 

Q.  I  am  warranted  in  saying  this:  Of  these  first  two  items, 
aggregating  $l,10iO,000,  not  any  part  of  that  $1,100,000  has  gone 
to  the  purchase  of  materials  or  payment  of  workmen  or  prosecu- 
tion directly  of  the  work  of  construction  ?    A.  You  are,  yes,  sir. 

Q.  So  those  first  two  charges  to  construction  account  are,  if 
coiTCct,  charges  against  construction  theoretically  rather  than 
actually  ?  A.  Oh,  no,  they  are  absolutely  charges  against  con- 
struction. 

Q.  From  a  bookkeeper's  standpoint?  A.  From  any  stand- 
point. 

Q.  But  when  you  have  spent  $1,100,000,  you  bave  not  spent  a 
dollar  of  it  for  building  tunnels?  A.  But  you  could  not  spend  a 
dollar  for  the  diggir-g  of  a  tunnel  if  you  did  not  undergo  that 
expense  to  provide  the  money  for  the  purpose. 

Q.  Now,  the  next  is  real  estate,  $355,000;  wbat  is  that?  A. 
That  is  very  largely  real  estate  that  has  been  acquired  by  the 
city  for  the  purposes  of  the  dual  subway,  we  having  advanced  the 
money  to  the  city  for  the  purpose. 

Q.  And  does  that  come  back  to  you?  A.  No,  except  as  it 
comes  back  as  part  of  the  completed  subway. 
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Q.  You  have,  in  other  words,  bought  land  for  the  city  aggre- 
gating in  value  $355,000  ?  A.  To  be  exact,  the  city  negotiates 
for  the  purchase  of  certain  property  necessary  for  the  construc- 
tion work,  and  calls  upon  the  Interborough  Company  to  provide 
the  means  to  make  the  payment,  which  we  do. 

Q.  I  see.  The  next  item  is  easements,  $1,043,000.  Have  you 
acquired  easements  at  that  cost?     A.  How  much  is  that? 

Q.  $1,043,000.     Easements,  $1,043,000. 

Chairman  Thompson. —  That  is  real  estate,  rights  and  real 
estate  ? 

Mr.  Gaynor. —  Let  me  refresh  my  recollection. 

ilr.   Colby. —  Certainly. 

(Witness  refers  to  statement.) 

Mr.  Gaynor. —  I  will  ask  you  to  pass  that  for  the  present.  I 
have  not  in  mind  the  essential  items  of  that. 

Chairman  Thompson. —  Does  that  real  estate  you  acquired  — 
who  takes  title  to  that  ? 

Mr.  Gaynor. —  The  city. 

Chairman  Thompson. —  Goes  to  the  city  ? 

Mr.  Gaynor. —  Yes,  sir. 

Senator  Lawson. —  But  the  Interborough  pays  for  it  ? 

Mr.  Gaynor. —  Yes,  sir. 

By  Mr.  Colby: 

Q.  The  next  is  tunnels,  $16,000,000;  that  is  for  the  actual 
work  of  digging  the  timnel,  is  it  ?    A.     Yes,  sir. 

Q.  That  includes  labor,  materials,  engineering  and  superin- 
tendence? A.  Wo,  it  is  the  actual  labor  and  material  entering 
into  the  performance  of  the  work  on  the  part  of  the  various  sub- 
contractors engaged  in  digging  and  putting  in  the  steel  work. 

Q.  Is  this  a  payment  that  you  make  to  subcontractors,  $16,- 
000,000?     A.  Yes,  sir. 

Q.  You,  in  other  words,  do  not  make  any  direct  arrangements 
for  the  purchase  of  steel  work  or  other  materials,  but  this  is  the 
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payment  of  a  contract  price  to  subcontractors;  is  that  right?  A. 
Yes,  sir. 

Q.  Who  ill  turn  make  those  puroliases  ?    A.   Yes,  sir. 

Q.  The  next  item  is  elevated  construction  and  foundation, 
$3,300,000?  A.  That  follows  the  same  description,  the  differ- 
ence being  that  the  item  preceding  it  relates  to  tunnel  work,  while 
this  is  confined  to  elevated  construction  work. 

Q.  This  is  elevated  construction  in  connection  with  the  subway, 
and  not  in  connection  with  the  Manhattan  Elevated  ?  A.  No 
relation  to  the  elevated  lines. 

Q.  Underground  conduits,  $257,000?  A.  Conduits  in  con- 
nection with  the  subway. 

Q.  Engineering  and  superintendence,  $270,108  ?  A.  In  con- 
nection with  the  subways.  Expenditures  for  those  purposes  in 
connection  with  the  subway. 

Q.  That  is  over  a  period  of  how  long,  up  to  December  31  ?  A. 
From  the  beginning  of  the  construction  work. 

Q.  The  next  item  I  see  is  the  law  expenditures  during  con- 
struction, $106,701.40.  A.  Those  are  the  legal  expenditm-es 
which  we  have  made  in  connection  with  the  construction  work. 

Q.  In  other  words,  it  is  the  aggregate  of  those  evidences  of 
payments  made  to  outside  lawyers  ?     A.  It  is. 

Q.  Which  have  been  charged  to  construction?  A.  Plus  what- 
ever may  be  included  in  representing  our  own  law  department's 
activities. 

Q.  Do  you  apportion  the  fixed  expenses  of  your  regular  de- 
partment to  various  accounts?  A.  The  specific  charges  are  car- 
ried there. 

Q.  The  next  item  is  interest  during  construction,  $3,756,247 ; 
what  is  that  interest  on?  A.  That  is  interest  upon  the  construc- 
tion cost  from  the  dates  the  company  provided  the  money,  to  De- 
cember 31. 

Q.  Well,  let  us  see,  now.  The  actual  expenditures  that  are 
clear  to  me,  are,  we  will  say,  real  estate  and  easements,  $1,400,- 
000;  tunnels  and  elevated  structures,  $19,000,000;  then  under- 
gTOund  conduits,  engineering  and  legal  fees,  about  $650,000  more. 
That  makes  $21,650,000,  in  round  numbers.  And  here  is  an 
interest  charge  of  $3,756,000.     How  can  such  an  interest  charge 
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have  mounted  up  in  connection  with  expenditures  relatively  so 
small?  A.  For  the  reason  that  interest  chargeable  to  construc- 
tion work  is  allied  with  the  procuring  of  the  funds  necessary 
for  that  work,  rather  than  with  the  expenditures  made  after  the 
funds  are  obtained. 

Q.  In  other  words,  you  have  charged  this  construction  account 
all  the  interest  losses  that  you  have  sustained  on  your  total  bond 
issue?    A.  No,  sir. 

Q.  Well,  the  point  is  obvious  that  on  actual  expenditures  for  the 
work  of  construction,  including  real  estate,  easements,  tunnels, 
elevated  structure  foundation,  conduits,  engineering  and  superin- 
tendence, and  even  excluding  all  expenses,  all  of  which  aggregate 
only  twenty-one  millions  and  a  half,  you  could  hardly  have  incurred 
an  interest  charge  on  such  expenditures  of  $3,756,247  ?  A.  The 
interest  charge  which  you  are  looking  at  is  the  interest  according 
to  the  terms  of  the  contract  upon  the  moneys  provided  by  the 
Interborough  Rapid  Transit  'Company  for  the  specific  purpose 
of  building  the  subway. 

Q.  But  I  thought  you  said  the  debt  discount  of  $809,861  repre- 
sented an  arbitrary  3  per  cent,  to  cover  cost  of  financing. 

Chairman  Thompson. —  ISTo.  He  said  that  represented  3  per 
cent.,  that  is  all.  He  didn't  say  arbitrary  or  anything  else,  just 
three  per  cent. 

Mr.  Colby. —  I  supplied  the  word  "  arbitrary,-'  as  it  has  not 
any  disclosed  relation  to  anything  else. 

Chairman  Thompson. —  You  don't  pretend  it  has,  do  you  ? 

Mr.  Quackenbush. —  It  is  all  very  simple.  It  is  right  here  in 
the  contract. 

Chairman  Thompson. —  Simple  as  can  be.     Three  per  cent. 

Mr.  'Colby. —  Three  per  cent,  on  what  ? 

Chairman  Thompson. —  Whatever  3  per  cent  it  takes  to  make 
that  money;  whatever  amount. 

Mr.  Quackenbush. —  (Referring  to  pamphlet).  Page  21,  you 
will  find  it,  is  the  3  per  cent ;  and  on  page  23  is  the  interest  charge. 
All  these  items  are  in  the  contract. 
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Chairman  Thompson. —  I  suspect  they  are  all  in  the  contract. 

Mr.  Quaekenbush. — And  our  accounts  are  in  accordance  with 
the  contract. 

Chairman  Thompson. —  There  are  whole  lot  of  things  in  that 
contract 

Mr.  Quaekenbush. —  I  am  not  endeavoring  to  get  away  from 

the  contract. 

By  Mr.  Colby: 

Q.  We  have  a  total  charge  to  construction  here  under  the  head- 
ing of  "  debt  discount "  and  "  debt  expense  "  of  $1,100,000,  and 
a  charge  to  construction  for  interest  during  construction  of 
$3,756,000,  making  a  total  of  $4,856,000,  where  the  actual 
expenditure  for  construction  seems  to  be  about  twentj^-one  million 
and  a  half.  A.  I  would  point  out  that  you  cannot  satisfactorily 
analyze  a  construction  interest  account  by  dealing  only  with  the 
moneys  which  you  have  spent.  You  must  take  into  consideration 
the  amount  of  money  which  you  have  raised  for  construction  pur- 
poses, and  which  remains  in  a  certain  measure  unprofitable  until 
your  construction  work  is  finished. 

Q.  Well,  how  much  money  have  you  raised  for  this  construction 
purpose  which  is  costing  you  interest  and  which  is  to  a  certain 
extent  unprofitable  ?  A.  You  have  a  statement  here  which  I  pre- 
pared for  you  showing  the  exact  balance  in  construction  account 
December  31. 

Chairman  Thompson. —  Yet  Mr.  Morgan  charges  you  interest 
on  $50,000,000  on  deposit  there  for  more  than  the  amount  you 
get  back,  or  you  charge  that  into  construction,  do  you  not  ? 

Mr.  Gaynor. —  Not  exactly  that  When  you  raise  money  for 
construction  purposes,  it  represents  a  loss  from  the  time  it  is 
raised,  diminished  only  by  the  amount  of  bank  interest  you  earn 
until  you  apply  the  money. 

'Chairman  Thompson. —  That  difference  is  charged  to  construc- 
tion account? 

Mr.  Gnvnor. —  That's  ria-ht 
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'Oliainnan  Thompson. —  So  that  mj  question  you  can  answer 
yes.  When  I  asked  if  the  money  Morgan  has  got  on  deposit,  when 
he  draws  fifty  million  dollars  of  bonds,  or  has  fifty  million  dol- 
lars on  deposit,  the  difference  between  five  and  three-eighths  per 
cent  which  you  are  paying,  and  two  and  one-half  per  cent  which 
he  gives  you,  you  charge  to  construction  account  ? 

Mr.  'Gaynor. —  ISTo,  sir. 

Chairman  Thompson. —  What  do  you  do  ?  Or  do  you  charge 
the  whole  5%  and  credit  the  21/2  you  receive?  Is  that  the  way 
it  is? 

Mr.  Gaynor. —  The  charge  for  interest  — 

Mr.  Quackenbush. —  Page  24. 

Chairman  Thompson. —  I  don't  care  if  it  is  in  the  contract  or 
not    What  do  you  actually  do  ?    I  assume  it  is  in  the  contract. 

Mr.  Gaynor. —  Under  the  terms  of  the  contract,  from  the  time 
money  is  provided,  interest  is  charged  at  6  per  cent,  and  interest 
credited  at  2^  per  cent.  The  difference  between  those  two  sub- 
divisions accounts  for  the  interest  you  are  looking  at. 

Chairman  Thompson. —  So  that  comprehends  what  Mr.  Morgan 
gets  on  that  $50,000,000  deposit? 

Mr.  Gaynor.—  No,  Mr.  Morgan  gets  no  —  I  am  speaking  now 
—  I  cannot,  say,  of  course,  how  much  of  the  —  how  many  of  the 
bonds  Messrs.  J.  P.  Morgan  &  Company  may  hold  at  any  time. 
The  interest  upon  the  bonds  is  paid  to  the  bondholders,  not  to 
<r.  P.  Morgan  &  Company.  Of  course  Morgan  &  Company  allows 
2Y2  per  cent,  on  the  balance  in  their  hands. 

Chairman  Thompson.—  That  difference  gets  charged  to  con- 
struction ? 

Mr.  Gaynor. —  Yes ;  under  the  terms  of  the  contract. 

Mr.   Colby. —  Are  you  through,  Senator? 

Chairman  Thompson. —  Yes. 
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By  Mr.  Colby : 

Q.  Let  me  ask  you  this  question,  Mr.  Gaynor,  because  the 
Chairman  has  indicated  his  desire  to  adjourn  at  4:30,  as  I  under- 
stand it.  You  and  the  city  —  you  agreed  in  this  contract  to  con- 
tribute $56,000,000  to  construction?  A.  Fifty-eight  million 
dollars. 

Q.  Fifty-eight  million  dollai-s.  Now,  did  the  city  understand 
that  by  the  time  you  had  expended  some  twenty-six — some 
twenty-seven  million  dollars  on  account  of  construction  —  that 
there  would  be  included  in  that  expenditure  $5,000,000  for  debt 
discount,  debt  expense,  lawyers'  fees,  and  interest  during  con- 
struction ?  A.  The  city  knew  that  those  items  would  necessarily 
become  a  part  of  the  construction  cost  of  the  subway. 

Q.  In  other  words,  did  the  city  when  it  agi'eed  to  make  up 
any  deficiency  in  construction  work  after  the  exhaustion  of  your 
agreed  contribution,  that  they  should  figure  as  credits  to  you  on 
contribution  by  the  time  you  had  advanced  less  than  half  of  your 
agreed  contribution,  some  $5,000,000  for  these  items  that  I  have 
enumerated?  A.  ISTeither  the  city  nor  anyone  representing  the 
company,  nor  the  bankers,  could  say  at  any  time  prior  to  the  date 
of  this  contract  what  those  amounts  would  be,  but  the  principle 
was  established  and  accepted  by  the  city  and  the  company. 

Q.  Now,  the  work  of  construction  so  far  as  the  payments  reflect 
the  progress,  is  about  half  done?    A.  Approximately  so. 

Q.  And  if  some  $5,000,000  of  the  amount  of  your  contribu- 
tion to  construction  is  at  this  point  exhausted  in  interest  charges, 
lawyers'  fees,  and  these  somewhat  theoretical  and  technical  items 
called  debt  discount  and  debt  expense,  do  you  mean  to  say  that 
by  the  time  27,000,000  becomes  58,000,000,  the  total  of  those 
items  will  be  $10,000,000  ?  A.  Collectively  they  might  approach 
that. 

Q.  ilight  be  $10,000,000  ?    A.  Possibly. 

Q.  And  that  is  a  fair  guess  as  to  the  amount  of  the  deficiency 
which  the  city  will  have  to  make  up  out  of  your  contribution  to 
construction  account?    A.  Not  necessarily  so. 

Q.  Not  necessarily,  but  you  say  it  is  a  fair  estimation,  based 
upon  your  experience  thus  far?  A.  Well,  the  interest  and  dis- 
count might  approach  that  sum.     How  much  it  will  be  depends 
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entirely   upon  the  dates  when  the  various  lines   are  open  for 
operation  ? 
Q.  Yes. 

Mr.  Quackenbush. —  And  that  is  entirely  beyond  our  control. 

By  Mr.  Colby: 

Q.  Do  you  agree  Avith  the  Comptroller  that  this  contract  from 
the  city's  standpoint  is  an  admirable  contract  ?    A.  It  is. 

Q.  And  your  enthusiasm,  looking  at  it  from  the  city's  stand- 
point, would  not  suffer  any  abatement  because  of  this  $10,000,000 
deficit  in  the  construction  which  the  city  would  have  to  make  up  ? 
A.  Wot  one  bit. 

Mr.  Colby. —  Mr.  Chairman,  is  it  your  pleasure  to  adjourn? 

Chairman  Thompson. —  Yes.  We  reserve  the  right  to  disagree 
with  you  on  this  latter  statement  some  time  in  the  future,  when 
we  make  up  our  mind. 

Mr.  Quackenbush, —  jSTot  when  you  have  got  all  the  facts. 

Chairman  Thompson. —  I  think  we  have  got  them  now. 

Mr.  Quackenbush. —  No,  you  haven't. 

Chairman  Thompson. —  If  I  can  find  out  anything  the  city  got 
in  this  matter  ■ — 

Mr.  Quackenbush. —  It  got  an  increased  assessment  for  the  real 
estate  in  the  outlying  boroughs,  more  than  this  $10,000,000  ten 
times  over. 

Senator  Lawson. —  I  would  like  to  have  you  prove  that. 

Assemblyman  Burr. —  On  the  tax  books,  that's  all. 

Chairman  Thompson. —  The  increases  on  assessments,  on  assess- 
ment rolls,  is  not  a  benefit  to  any  institution,  when  you  come 
with  your  corporation  —  you  can  bring  your  Interborough  to 
Middleport,  if  you  want  to,  and  with  your  3  per  cent.,  we  will 
spend  that  money  in  taking  care  of  you  and  policing  you  and 
looking  after  you. 

We  will  suspend  now  until  to-morrow  morning  at  11  o'clock. 

Whereupon,  at  4:30  o'clock  p.  it.,  an  adjournment  was  taken 
to  Tuesday,  February  15,  1916,  at  11  o'clock  a.  m. 
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FEBRUARY  15,  1916 

IfEw  YoKK  County  Lawtees'  Association  Boaed  Room, 
165  Broadway,  New  York  City. 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Senator  Lawson,  presiding. 

Quorum  present. 

Senator  Lawson. —  The  Committee  will  now  come  to  order. 

Mr.  Colby. —  I  would  like  to  have  Mr.  Fisher  take  the  stand 
for  just  a  moment  or  two,  in  order  to  introduce  some  material 
in  evidence  which  we  requested  some  days  ago  from  Mr.  Fisher, 
and  which  he  has  been  working  on  in  the  meantime  and  some  of 
which  is  completed. 

Fishee,  Hoeace  M.,  being  recalled  for  further  examination, 
testified  as  follows: 

Examined  by  Mr.  Colby: 

Q.  Mr.  Fisher,  you  will  recall  in  your  examination  when  we 
were  discussing  the  formation  of  the  Interborough  Consolidated 
Company  and  the  reorganization  affected  through  the  organization 
of  that  company  of  the  Interborough  Metropolitan,  you  will  also 
recall  the  testimony  to  the  effect  that  the  stated  purpose  of  that 
reorganization  was  to  escape  from  the  burden  of  the  losses  and  the 
depreciations  of  the  securities  owned  by  this  holding  company,  the 
Interborough  Metropolitan ;  that  those  losses  chiefly  arose  through 
the  acquisition  of  the  stock  of  certain  companies,  such  as  the 
stocks  of  the  Metropolitan  Surface  Railways,  and  stock  of  the 
Metropolitan  Securities  Company;  I  then  asked  you,  in  order  to 
ascertain — how  in  order  to  gain  some  clew  as  to  how  this  tre- 
mendous loss  arose,  and  as  one  item  therein  to  have  prepared  and 
delivered  to  the  Committee  a  statement  of  all  fees  paid  to  counsel, 
and  I  ask  you  to  go  back  to  the  beginning  of  the  year  1906,  as  that 
was  the  year  in  which  the  so-called  merger  between  the  subway 
and  the  surface  lines  was  brought  about.  iSo  much  for  the  purpose 
of  recalling  your  mind  to  the  point  of  my  present  question.  You 
have  supplied  me  with  a  statement  of  the  payments  made  to  out- 
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side  counsel  for  services  and  disbursements  by  tbe  Interborough 
Eapid  Transit  Company  and  by  it  apportioned  among  the  New 
York  Eailways  Company,  the  Interborough  Consolidated  Corpo- 
ration, the  Eapid  Transit  Subway  Construction  Company,  the 
New  York  and  Queens  County  Eailway  Company,  the  Long 
Island  Electric  Eailway  Company  and  the  New  York  and  Long 
Island  Traction  Company;  the  total  of  such  payments,  as  has 
already  been  put  in  evidence,  for  the  period  from  January  1, 
1906,  is  $805,250.07;  that  has  been  testified  to.  Have  you  pre- 
pared as  supplemental  to  that  statement  and  have  you  drawn 
from  the  books  of  the  Metropolitan  Securities  Company  a  state- 
ment of  its  payments  to  counsel  during  the  same  period?  A.  I 
have  had  such  a  statement  prepared  by  the  secretary  of  the 
company. 

Q.  Is  this  the  statement?    A.  Yes,  sir. 

Q.  Will  you  read  it  in  full  to  the  stenographer,  as  a  part  of  the 
record?  A.  Metropolitan  Securities  Company,  payments  made 
to  attorneys  for  services  and  disbursements  from  January  1,  1906, 
to  Febi-uary  11,  1916.  Taken  for  the  year  1906:  Guthrie,  Cra- 
vath  &  Henderson,  services  and  disbursements  for  the  year  1906, 
$81,051.31;  Cravath,  Henderson  &  de  Gersdorff,  disbursements, 
$10,950.84;  Henry  D.  Macdona,  services  and  disbursements,  $8,- 
239.09;  Lemuel  E.  Quigg,  salary,  $15,000;  Quigg,  Bostwick  & 
Coleman,  disbursements,  $1,30-9.85;  James  L.  Quackenbush, 
salary,  $10,000;  Elihu  Eoot,  retainer,  $5,000;  Henry  D.  Mac- 
dona, Sefton  retainer,  $500.  Those  are  all  the  fees  and  expenses 
for  1906. 

1907:  Guthrie,  Cravath  &  Henderson,  services,  $42,500;  Cra- 
vath, Henderson  &  de  Gersdorff,  services  and  disbursements,  $81,- 
322.35;  Henry  D.  Macdona,  services  and  disbursements,  $9,- 
147.34;  Lemuel  E.  Quigg,  salary,  $11,250;  Quigg,  Bostwick  & 
Coleman,  disbursements,  $409.91 ;  Edwin  Sefton,  services,  $2,500; 
James  L.  Quackenbush,  salary,  $5,000 ;  Franklin  Bartlett,  services, 
$12,500;  Mcoll,  Anable  &  Lindsay,  services  and  disbursements, 
$4,228.50 ;  William  J.  Wallace,  retainer,  -$5,000. 

For  the  year  1908 :  Cravath,  Henderson  &  de  Gersdorff,  services, 
and  disbursements,  $41,234.69;  Henry  D.  Macdona,  services  and 
disbursements,  $3,600 ;  Lemuel  E.  Quigg,  salary,  $3,750 ;  Charles 
F.  Kingsley,  services,  $1,600 ;  Franklin  Bartlett  services,  $0,100 ; 
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MeoU,  Anable,  Lindsay  &  Fuller,  services,  $25,000;  Paris  S. 
Russell,  taxable  costs,  $271.17;  Guggenheimerj  Untermeyer  & 
Marshall,  disbursements,  $60.60. 

For  the  year  1909 :  Cravath,  Henderson  &  de  Gersdorff,  services 
and  disbursements,  $13,574.86 ;  Nicoll,  Anable,  Lindsay  &  Fuller, 
services,  $12,500;  William  J.  Wallace,  services  and  disburse- 
ments, $25,250.  There  was  no  expenses  for  1910,  and  no  expenses 
for  1911,  and  expenses  for  1912,  Cravath,  Henderson  &  de  Gers- 
dorff, disbursements,  $1,473.40.  There  have  been  no  expenses 
for  attorneys'  fees  or  disbursements  since  that  date. 

Q.  You  are  not  an  officer  of  this  company,  are  you  ?  A.  ISTo, 
sir. 

Q.  Have  you  any  knowledge  as  to  the  services  covered  by  these 
bills  ?    A.  ISTo,  sir,  only  in  a  very  general  way. 

Q.  The  Metropolitan  Securities  Company  is  not  an  operating 
company?     A.  JSTo,  sir,  a  holding  company. 

Q.  It  merely  owns  the  stocks  and  collects  dividends  of  certain 
companies  ?  A.  It  did  own  and  control  the  stocks  of  the  surface 
lines.    To  what  extent,  and  what  lines,  I  am  unable  to  say. 

Q.  That  was  true  in  the  year  1906,  wasn't  it?  A.  Yes,  sir, 
that  is  the  year  I  had  reference  to. 

Q.  In  March,  1906,  the  Interborough  Metropolitan  Company 
acquired  all  the  holdings  of  the  Metropolitan  Securities  Company, 
didn't  it?  A.  It  acquired  stock  of  the  Metropolitan  Securities 
Company. 

Q.  And  notwithstanding  that  stock  passed  in  1906  to  the  Inter- 
borough iletropolitan,  the  Metropolitan  Securities  Company 
seems  to  have  persisted  in  some  form  of  activity  ?     A.  Yes,  sir. 

Q.  What  could  it  have  been  doing  in  1907  to  require,  for 
instance,  the  payment  to  one  firm  of  attorneys  of  $123,822?  A. 
It  negotiated  certain  loans  and  advanced  the  money  to  the  surface 
lines  for  improvements  and  so  forth. 

Q.  Were  the  services  covered  by  these  very  substantial  pay- 
ments in  1906,  for  instance,  the  services  in  bringing  the  surface 
lines  and  the  subway  into  this  merger?  A.  T  presume  tifiey  were, 
■  yes,  sir. 

Q.  The  Interborough  Rapid  Transit  Company  never  derived 
a  dollar  of  gain  or  profit  from  that  merger,  did  it  ?    A.  !N"o,  sir. 
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Q.  And  the  losses  to  the  Interborough  Rapid  Transit  Company 
from  that  merger  amount  to  approximately  forty-five  millions, 
do  they  not  ?  A.  That  is  more  or  less  of  a  stock  loss,  or  a  security 
loss,  a  depreciation  in  the  value  of  securities,  and  it  does  not 
represent  a  cash  loss. 

Q.  That  loss,  and  a  considerable  addition  amounting,  you  have 
testified,  amounting  to  approximately  ninety  millions,  was  the 
reason  the  Interborough  Consolidation  w&s  formed  ?  A.  Yes,  sir, 
it  was  to  write  off  that  depreciation  in  securities,  and  it  does  not 
represent  a  cash  loss. 

Q.  A  depreciation  in  securities,  which  have  in  turn,  or  which 
have  been  the  basis  of  an  issuance  of  your  securities,  has  been  a 
loss,  although  not  a  cash  loss?  A.  Yes,  sir,  it  is  a  loss  on  the 
books  of  the  company. 

Q.  Your  securities  are  still  outstanding?  A.  All  the  secur- 
ities of  the  Interborough  Consolidated  Corporation  are  still  out- 
standing. 

Q.  And  the  thing  they  represent  has  shrunk  in  value?  A.  Its 
assets  have  depreciated,  yes,  sir. 

Q.  So  that  it  would  be  very  hard  to  make  a  substantial  distinc- 
tion between  such  depreciation  and  a  loss;  of  course  a  man  who 
has  lost  money  has  not  necessarily  dropped  his  wallet;  there  is 
such  a  thing  as  loss  through  depreciation  of  securities  ;  it  is  no  such 
loss,  because  the  actual  currency  did  not  slip  through  his  fingers  ? 
A.  The  answer  is  the  Interborough  Consolidated  Corporation 
issued  its  securities  for  the  securities  of  the  underlying  companies, 
and  the  securities  were  carried  on  the  books  of  the  company  at  that 
time  at  their  full  par  value,  and  it  was  necessary  to  have  the  reor- 
ganization in  order  to  wipe  off  of  the  books  of  the  company  the 
deficit  or  loss  which  occurred  through  the  depreciation  of  those 
assets. 

Mr.  Colby. —  I  think,  Mr.  Chairman,  the  materiality  of  the 
information  contained  in  this  statement  warrants  me  in  putting  it 
in  evidence.     I  therefore  offer  it  in  evidence. 

The  same  was  received  and  marked  exhibit  1,  of  this  date. 

(Exhibit  I  has  been  substantially  copied  into  the  record  earlier 
during  this  morning's  session  through  the  answer  by  llr.  Fisher, 
the  witness,  to  a  question  propounded  him  by  Mr.  Colby.) 
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Q.  The  stocks  of  these  Metropolitan  Companies  were  in  the 
nature  of  a  mill  stone  hung  around  the  Interborough  Rapid  Tran- 
sit Company's  neck,  weren't  they  ?  A.  JSTot  necessarily  so,  because 
the  Interborough  Rapid  Transit  Company  did  not  assume  any 
obligation  of  those  stocks  and  to  pay  dividends  on  those  stocks. 

Q.  It  issued  its  securities,  or  turned  over  its  securities  which 
were  valuable  to  the  Interborough  Metropolitan  and  allowed  the 
Interborough  Metropolitan  to  issue  its  stock  protected  by  the  junc- 
tion between  the  valuable  Interborough  Rapid  Transit  Company's 
stock  and  the  surface  line  stock  which  turned  out  to  be  worthless  ? 
A.  That  has  nothing  to  do  with  the  operation  of  the  Interborough 
holding  company?  The  Interborough  Metropolitan  Company  at 
that  time  issued  its  4^2  per  cent,  bonds  for  the  stock  of  the  Inter- 
borough Rapid  Transit  Company,  plus  $99  of  common  stock  of  the 
Interborough  Metropolitan  Company,  and  the  Interborough  Con- 
solidated 'Company  issued  its  preferred  stock  for  the  stock  of  the 
Metropolitan  Street  Railway  Company  and  issued  its  common 
stock  for  the  common  stock  of  the  Metropolitan  Securities  Com- 
pany. While  the  par  value  of  these  stocks  amounted  to  $155,- 
000,000  authorized  issue,  the  common  stock  never  sold  at  par 
and  the  highest  price  was  around  fifty  that  it  ever  sold,  and  it  is 
now  selling  around  twenty. 

Q.  But  the  Interborough  Metropolitan  issued  its  preferred 
stock  which  has  been  taken  over  without  diminution  by  the  Inter- 
borough Consolidated  Corporation  ?  A.  Yes,  sir,  which  is  also  a 
holding  company. 

Q.  And  the  earnings  of  the  Interborough  Rapid  Transit  Com- 
pany are  relied  upon  by  the  Interborough  Consolidated  to  make 
the  payment  of  dividends  on  this  Interborough  Consolidated  pre- 
ferred stock,  isn't  it?     A.  Nevertheless,  the  Interborough  — 

Q.  That  is  true,  isn't  it?  A.  Did  use  them  for  that  purpose. 
I  can't  say  it  is  relied  upon. 

Q.  Possibly  "  use  "  is  the  better  word  ?     A.  Yes,  sir. 
Q.  You  could  answer  this  question,  which  I  wish  to  ask;  what 
is  the  contract  date  for  the  completion  of  the  East  River  Tunnel  ? 
A.  I  could  not  answer  that  without  looking  it  up. 
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Gatnoe,  Edwaed  F.  J.,  being  recalled  for  further  examina- 
tion, testified  as  follows: 

By  Mr.  Colby: 

Q.  Mr.  Gaynor,  what  is  the  East  Eiver  tunnel,  so  called? 
A.  Eunning  from  about  Old  Slip  on  this  side  to  Clark  street  on 
the  Brooklyn  side  of  the  East  river. 

Q.  What  is  its  relation  to  the  combined  dual  system  ?  A.  It  is 
the  connecting  link  between  the  borough  of  Brooklyn  and  the 
borough  of  Manhattan  in  the  subway  line. 

Q.  Who  is  building  that  tunnel,  which  company?  A.  The 
Interborough  'Company. 

Q.  That  is  an  Interborough  tunnel?     A.     Yes,  sir. 

Q.  Is  it  essential  that  that  should  be  completed  before  the 
system  can  be  put  in  operation  as  an  entirety  ?    A.  Oh,  yes,  sir. 

Q.  What  is  the  contract  date  for  the  completion  of  that  tunnel  ? 
A.  February  6,  1918. 

Q.  Has  it  been  true  of  the  past  that  these  dates  are  reached 
by  the  contractors  with  completed  work  ?  A.  As  a  rule,  I  think 
all  work  of  that  kind  experience  shows  requires  a  little  more  time 
than  the  dates  mentioned  in  the  contract. 

Q.  What  has  been,  in  a  general  way,  the  average  additional 
time  required  in  the  completion  of  contract  work;  has  it  been,  in 
other  words,  one  year  or  two  years  or  three  months,  or  six  months  ? 
A.  That  is  more  of  an  engineering  proposition  than  I  would  like 
to  answer. 

Q.  As  a  general  statement  it  is  true,  I  understand,  that  the 
work  is  seldom  completed  at  the  time  stated  in  the  contract,  and 
some  considerable  margin  of  time  is  necessary  ?    A.  That  is  true. 

Q.  I  assume  February  6,  1918,  is  the  earliest  date  this  work 
will  be  completed?  A.  I  have  heard  it  stated  by  the  engineers 
of  the  Public  Service  Commission  that  so  far  as  the  work  has 
progressed  under  that  contract,  the  contractor  is  ahead  of  time. 

Q.  What  do  you  understand  by  equipments  as  used  in  the 
contracts  and  as  figuring  the  Interborough  Eapid  Transit  Com- 
pany's obligations  ?  A.  Equipment  is  the  furnishing  of  the  rolling 
stock,  the  power  stations,  substations,  the  third  rail,  the  signalling 
and  lighting  apparatus  necessary  for  the  operation  of  the  new 
subways. 
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Q.  And  your  obligation  is  to  supply  how  much  money  toward 
equipment  of  the  new  subways  ?    A.  $22,000,000. 

Q.  $22,000,000?     A.  Yes,  sir. 

Q.  Which  added  to  $58,000,000  makes  a  total  contribution  of 
how  much  ?    A.  A  total  contribution  of  $80,000,000. 

Q.  And  yet  in  the  statements  issued  by  Morgan  &  Company 
and  the  letters  of  Mr.  Shonts  he  speaks  of  $77,000,000  as  the  total 
of  your  contribution  ?  A.  The  $77,000,000  so  mentioned  was  like 
a  great  many  of  the  figures  commented  upon  preliminary  to  the 
actualities.  When  the  contract  was  finally  made  it  was  denomi- 
nated $58,000,000  for  construction  and  $22,000,000  for 
equipment. 

Q.  You  have  not  entered  upon  the  work  of  equipment  to  a 
very  great  extent  as  yet?  A.  !N^ot  nearly  so  active  as  the  con- 
struction work  of  course. 

Q.  How  much  have  you  charged  to  cost  of  equipment  under 
contract  number  3  ?     A.  To  December  31,  1915,  $1,165,306.42. 

Q.  My  attention  is  at  once"  drawn  to  certain  items  of  relative 
importance  in  this  account  which  we  discussed  yesterday,  such  as 
debt  discount,  $34,959;  debt  expense,  $55,718;  miscellaneous 
equipment,  $42,906;  engineering  and  superintendence,  $41,102; 
law  expenditures,  during  construction,  but  charged  to  equipments, 
$40,830,  interest  during  construction,  $275,708;  miscellaneous 
construction  expenditures,  $161,541 ;  I  see,  however,  that  you 
have  expended  on  tunnels,  $59,266 ;  on  underground  conduits, 
$4,703  —  if  I  make  an  error,  correct  me  —  it  is  a  little  hard  to 
carry  the  eye  across  these  broad  spaces  —  shops  and  ear  houses, 
$845 ;  power  plant  electric  equipment,  $.20 ;  furnaces,  boilers  and 
accessories,  $1.79;  miscellaneous  power  plant  equipment,  $354; 
other  street  railway  land,  $21,000  —  what  is  that  ?  A.  That  is  the 
land  purchased  for  the  new  substation. 

Q.  Interlocking  and  other  sigTial  apparatus,  $59,266 ;  are  you 
putting  your  signals  in  the  subway  already?  A.  We  are  plan- 
ning them,  and  so  far  as  the  Steinway  tunnel  line  is  concerned, 
which  you  will  observe  is  much  the  greater  portion  of  that  charge, 
it  is  $51,613.96. 

Q.  Power  plant  buildings,  $4,208;  what  does  that  mean?  A. 
That  is  an  expense  in  connection  with  either  the  sub-station  build- 
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ing  or  the  main  power  plant  building,  incidental  to  the  develop- 
ment of  our  power  plant  to  provide  the  necessary  power  to  operate 
the  new  subways. 

Q.  What  are  revenue  cars,  $110,952  ?  A.  Of  that  amount, 
$107,071  refers  to  the  cost  of  the  cars  now  being  operated  in  the 
Queens  borough  subway. 

Q.  Were  those  new  cars  or  taken  over?  A.  They  were  new 
cars. 

Q.  The  old  cars  of  the  Steinway  tube  were  taken  over  by  the 
New  York  and  Queens  county?    A.  Yes,  sir. 

Q.  And  are  now  being  operated  there  ?     A.  I  think  they  are. 

Q.  And  are  very  heavy  cars  ?  A.  "\''ery  much  heavier  than  the 
ordinary  surface  car,  ordinary. 

(Chairman  Thompson  presiding.) 

Chairman  Thompson. —  I  want  to  inform  counsel  that  Mr. 
Maclnnis  of  the  Comptroller's  office  was  subpoenaed  here  for  this 
morning  at  eleven  o'clock,  and  he  has  not  appeared.  The  deputy 
comptroller  has  rather  attempted  to  impress  me  with  the  idea  that 
Mr.  Maclnnis  was  excused,  but  I  do  not  so  understand  it.  He 
simply  said  Mr.  Maclnnis  would  come  when  we  sent  for  him,  we 
did  send  for  him,  and  it  developed  since  that  that  he  had  an 
ulcerated  tooth,  and  he  worked  until  one  o'clock  last  night,  and 
now  he  is  gone  to  a  funeral.  I  assume  as  soon  as  he  recovers  from 
all  of  these  afflictions  he  will  be  here,  because  the  Comptroller's 
office  has  been  advised  that  the  Committee,  and  the  Chairman, 
and  the  counsel,  and  all  the  assistants,  and  all  connected  with  the 
Committee,  desire  Mr.  Maclnnis'  appearance  before  this  Com- 
mittee to-day,  as  soon  as  possible.  I  think  that  is  understood  up 
there  now. 

Mr.  Colby. —  Mr.  Maclnnis  has  a  reputation  of  being  a  very 
capable  and  competent  accountant  and  auditor,  and  his  long  iden- 
tification with  the  department,  antedating  that  of  his  chief  officer, 
and  his  very  close  engagement  in  the  work  of  subway  building 
and  particularly  the  accounting  makes  him  an  exceedingly 
desirable  witness. 

Chairman  Thompson. —  That  is  the  reason  why  the  Committee 
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disagree  with  the  Comptroller  in  that  we  desire  to  hear  Mr.  Mac- 
Innis  before  we  hear  the  Comptroller. 

Assemblyman  Burr. —  I  agree  with  the  Chairman. 

Chairman  Thompson. —  We  are  unanimous. 

Q.  In  looking  over  cost  of  equipment,  which  up  to  December 
31st,  aggregates  only  $1,165,000,  I  am  struck  by  the  disparity 
between  the  items  expended  for  actual  work  of  equipments,  actual 
in  the  sense  of  obviously  proper  charges  against  equipment,  and 
the  aggregate  of  the  charges  that  are  more  or  less  technical  and 
require  explanation,  such  as  debt  discount,  debt  expense,  interest 
during  construction,  and  so  forth;  roughly  figuring,  a  fewf  of 
these  so-called  alien  items,  they  aggregate  out  of  the  $1,100,- 

000  charge  to  equipment  over  $600,000;  how  do  you  account 
for  the  rapidity  with  which  those  items  increased  and  the  modesty 
of  the  amounts  by  contrast  of  the  items  that  are  obviously  con- 
cerned with  actual  equipment  ?  'A.  The  sum  that  you  mention 
as  being  the  total  of  what  is  denominated  as  alien  items  rather 
surprised  me.  Under  that  caption,  if  I  were  to  state  any  of 
those  accounts,  I  would  place  debt  discount  and  debt  expense  as 
alien  items.  They  are  alien  only  in  the  sense  you  have  in  mind, 
and  they  only  amount  to  $80,000. 

Q.  How  about  interest  during  construction,  $275,708  ?  A.  The 
interest  during  construction  reflects  nothing  more  and  nothing 
less  than  the  cost  of  the  money  which  has  been  provided  for  equip- 
ment purposes  to  December  31st 

Q.  But  it  does  not  represent  interest  on  expenditures  already 
made  for  purpose  of  equipment,  does  it  ?     A.  It  does  not. 

Q.  It  represents  the  interest  on  some  items  that  have  not  any- 
thing directly  to  do  with  equipment?  A.  It  does  not  represent 
anything  but  items  which  have  to  do  directly  with  equipment. 

Q.  On  what  principal  sum  is  this  interest  charge  of  $275,708 
calculated  ?  A.  If  you  will  pass  that  I  will  give  you  that  answer 
as  soon  as  I  can  look  it  up.  That  reminds  me,  I  would  be  very 
glad  to  add,  if  you  are  willing  at  this  time,  the  information  which 

1  could  not  give  you  last  evening  with  respect  to  charge  for  ease- 
ments in  the  cost  of  construction. 
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Q.  I  will  be  glad  to  hear  anything  you  have  to  say  by  way  o£ 
elucidation  of  these  charges.  A.  Under  the  cost  of  construction 
is  the  item  Easements,  $1,043,731.83.  That  represents  the  money 
which  we  have  turned  over  to  the  comptroller  of  the  city  for  the 
purpose  of  paying  for  easements  acquired  by  the  city  in  connection 
with  the  construction  of  the  new  subway  lines. 

Q.  I  understand,  Mr.  Graynor,  that  your  obligation  on  the  score 
of  equipment  is  limited  to  ^22,000^,000  ?    A.  Yes,  sir. 

Q.  And  if  that  does  not  suihce  to  equip  the  lines  somebody  is 
going  to  make  up  the  deficiency;  is  that  right;  under  the  terms 
of  the  contract?  A.  Well,  that  thought  has  never  occurred  to 
ine,  for  the  reason  that  the  $22,000,000  has  been  generally 
conceded  to  be  ample  to  provide  the  equipment  for  initial  operation. 

Q.  In  other  words,  you  do  not  apprehend  a  deficiency  as  you  do 
on  construction  account?     A.  We  do  not. 

Q.  ^Vhat  is  the  amount  that  you  believe  will  be  employed  or 
will  be  required  for  equipment  for  initial  operations,  as  distin- 
guished from  these  accompanying  alien  charges  —  I  don't  use 
that  word  "  alien  "  for  the  purpose  of  characterizing,  but  merely 
for  the  purposes  of  distinction ;  that  is  to  say,  at  the  moment.  A. 
Oh,  I  should  say  it  was  $21,000,000. 

Q.  That  expended  upon  cars,  sub-stations,  conduits,  signals, 
devices,  in  other  words,  $21,000,000  directly  expended  for  con- 
crete, tangible  equipment  would  cover  it  ?     A.  About  that,  yes,  sir. 

Q.  How  are  you  going  to  carry  such  charges  as  debt  discounts, 
debt  expense  and  interest  during  construction  which  with  an 
expenditure  here  of  $1,100,000  amounts  to  more  than  $600,000  ? 
A.  We  are  now  approaching  the  period  when  the  payments  for 
cars,  motors  and  engines,  power  station  equipment,  sub-station 
buildings,  tools  and  machinery,  will  be  very  much  greater  in  pro- 
portion to  the  other  sums  than  as  exhibited  during  the  period 
that  you  have  before  you. 

Q.  And  yet  you  won't  be  ready  for  operation  for  two  years  at 
least  ?     A.  With  respect  to  some  of  the  lines. 

Q.  Do  you  expect  to  substantially  operate  the  dual  subway 
system  within  a  shorter  period  than  two  years?  A.  I  should 
say  so. 

Q.  To  what  extent  ?     A.  Well,  that  — 
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Q.  There  ha^  been  some  evidence  given  on  that  point,  and  I 
would  like  to  have  your  impression  on  it.  A.  The  general  under- 
standing is  that  it  will  be  possible  to  open  different  sections  of  the 
line  at  various  dates  between  now  and  June  30,  1918. 

Q.  Well,  when  is  there  to  be  a  general  inauguration  of  opera- 
tion, according  to  your  idea  ?  A.  I  take  it  that  that  will  depend 
upon  the  completion  of  the  East  River  tunnel. 

Q.  You  have  testified  that  the  earliest  date  at  which  the  East 
Eiver  tunnel  can  be  completed  is  the  contract  date  February  G, 
1918  ?     A.  Yes,  sir. 

Q.  And  your  experience  has  been  those  contract  dates  are  not 
closely  kept  ?     A.  That  is  so. 

Q.  So,  without  attempting  to  suggest  the  form  of  your  reply 
or  to  coerce  your  mind,  may  I  not  assume  the  subway  will  not 
be  in  substantial  operation  short  of  two  years?  A.  It  will  not 
be  wholly  in  operation. 

Q.  Substantially  ?  A.  There  might  be  substantial  sections,  and 
probably  will  be  very  substantial  sections  of  the  subway  opened 
before  that  date,  but  the  line  will  not  be  wholly  in  operation  until 
some  time  after  February  6,  1918. 

Q.  And  in  the  meantime  the  interest,  for  instance,  upon  the 
sums  that  are  in  excess  of  the  actual  money  intended  to  be  credited 
for  equipment  will  continue  to  mount  up?  A.  Yes,  that  is  so. 
It  is  also  true  that  so  soon  as  you  open  any  of  the  lines  for 
operation  the  construction  interest  ceases. 

'Chairman  Thompson. —  Is  that  the  reason  they  do  not  want  to 
open  the  Lexington  avenue  line  ? 

Mr.  Gaynor. —  It  is  not,  so  far  as  I  know. 

Q.  Is  it  or  is  it  not  a  fact  the  income  to  the  Interborough 
Eapid  Transit  Company  will  be  greater  or  less  immediately  after 
the  inauguration  of  operation  ?  A.  The  company  would  be  very 
glad,  so  far  as  my  judgment  is  concerned,  to  have  the  elevated 
lines  — 

Q.  I  ask  you  a  simple  question ;  I  said  is  it  or  is  it  not  a  fact 
the  income  of  the  Interborough  Rapid  Transit  Company  will  be 
less  after  the  inauguration  of  operation  than  it  is  now  during  these 
preparatory  years  ?  A.  No,  sir ;  the  income  will  be  greater  after 
the  operation. 


Eepoet  of  Joint  Legislative  Committee  571 

Q.  The  income  that  is  apportionable  and  received  by  the  Inter- 
borough  Rapid  Transit  Company?  A.  It  will  be  greater  after 
the  roads  are  fully  in  operation  than  it  is  now. 

Q.  You  mean  the  aggregate,  or  the  income  derived  by  the  Inter- 
borough  Rapid  Transit  Company  ?  A.  The  income  to  be  derived 
by  the  Interborough  Rapid  Transit  Company. 

Q.  Suppose  the  equipment  account  exceeds  the  $22,000,000, 
who  will  make  that  up?  A.  As  I  have  testified,  I  have  never 
heard  anything  that  would  indicate  the  $22,000,000  would  not  be 
sufficient  to  provide  the  initial  equipment. 

Q.  What  is  the  provision  of  the  contract  on  that  subject? 
A.  We  are  to  provide  the  equipment  necessary  for  initial  opera- 
tion, while  the  equipment  for  extensions  and  additions,  if  pro- 
vided by  the  company,  will  be  allowed  for  in  addition  to  the 
interest  on  the  $22,000,000. 

Q.  If  there  is  a  deficiency  on  equipment  account  the  city  makes 
it  up,  that  is  the  point,  isn't  it?  A.  ISTo,  sir,  it  does  not,  not 
as  I  understand  it.  The  company's  obligation  is  to  furnish  the 
equipment  for  initial  operation. 

Q.  No  matter  what  it  costs?  A.  ISTot  to  exceed  a  cost  of 
$22,000,000. 

Q.  Is  there  any  provision  with  relation  to  equipment  similar 
to  the  provision  of  the  contract  in  relation  to  construction? 
A.  There  is  one  provision. 

Q.  And  it  is  similar,  isn't  it  ?  A.  Not  exactly,  but  there  is  a 
governing  condition  there  which  is  that  should  the  equipment  cost 
us  less  than  $22,000,000,  whatever  amount  may  be  the  difi:'erence, 
must  be  supplied  by  us  towards  the  payment  of  the  excess  cost  of 
construction. 

Q.  Is  there  any  provision  for  an  excess  cost  of  equipment  in  the 
agreement  ?     A.  There  is  not. 

Q.  And  if  there  should  be  your  interpretation  would  be  that 
that  obligation  rests  upon  the  company  ?  A.  I  could  only  tell  you 
what  I  understand  to  be  the  situation.  I  have  never  heard  any- 
thing that  would  lead  me  to  believe  other  than  that  $22,000,000 
will  be  suflS.eient. 

Q.  It  is  possible  I  should  examine  someone  more  familiar  with 
that  point.     A.  That  is  true. 
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By  Chairman  Thompson: 

Q.  With  respect  to  your  expenditures  under  this  Contract 
No.  3,  has  your  company  installed  the  uniform  system  of  accounts 
ordered  by  the  Public  Service  Commission  ?     A.  We  have. 

Q.  And  you  keep  them  according  to  that  system  of  accounts  ? 
A.  Yes,  sir. 

Q.  Have  any  part  of  those  accounts  been  passed  upon  or  exam- 
ined by  the  Public  Service  'Commission  ?     A.  They  have. 

Q.  The  whole  of  them  ?  A.  The  representatives  of  the  Public 
Service  'Commission  are  in  my  office  constantly. 

Q.  And  up  to  what  time  have  they  been  passed  upon  ?  A.  We 
have  filed  with  the  Commission  the  details  of  our  construction 
and  equipment  costs  to  December  31,  1915. 

Q.  Everything  charged  up  to  December  31,  1915,  has  been 
passed  upon  by  the  Public  Service  'Commission  ?  A.  It  has  been 
reported  by  us  to  them,  and  we  have  filed  the  information  with 
the  Commission. 

Q.  They  have  not  disapproved  it  ?     A.  ISTot  so  far  as  we  know. 

Q.  And  as  far  as  you  assume  it  has  been  approved  by  the  Com- 
mission? A.  They  have  not  raised  any  objection  to  it,  apart 
from  the  objections  raised  at  the  time  of  the  prior  determination. 
They  have  not  raised  any  objection  to  any  of  our  items  except  in 
infinitesimal  small  amounts. 

Q.  As,  for  instance,  this  $125,000  item  of  Mr.  Shonts,  that 
has  been  passed  upon  by  the  Public  Service  Commission  ? 
A.  That  is  part  of  the  prior  determination.  It  has  not  been 
passed  upon  as  a  specific  item,  but  the  Public  Service  Commission 
allowed  in  the  prior  determination,  $327,041,  of  which  this  is 
a  part. 

Examination  by  Mr.  Colby  —  resumed : 

Q.  You  applied  for  the  approval  of  a  considerable  aggregate 
of  items  under  the  prior  determination,  did  you  not?  A.  Yes, 
sir. 

Q.  What  was  the  aggregate  of  the  items  that  you  applied  for  ? 
A.  Well,  for  subway  construction  and  equipment  and  the  elevated 
third-tracking,  extension  and  improvement  work,  approximately 
$1,500,000. 
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Q.  And  of  that  amount  all  but  $327,000  was  disallowed;  is 
that  your  understanding?  A.  'No,  sir.  In  addition  to  the 
$327,000  which  was  allowed  in  connection  with  the  subway  work, 
certain  allowances  were  made  in  connection  with  the  third-track- 
ing and  extension  work,  and  the  balance  was  disallowed. 

Q.  How  much  was  allowed  in  connection  with  the  third-track- 
ing and  the  extension  work?  A.  The  total  amount  allowed  was 
$589,28e.02,  of  which  $207,023.43  was  in  connection  with  the 
Manhattan  third-tracking,  $54,857.58  in  connection  with  the  ele- 
vated extension  work  and  $327,405.01  in  connection  with  the 
subway. 

Q.  Can  you  let  me  have  the  details  of  that  transaction? 
A.  Yes,  sir. 

Q.  Let  me  see  them. 

(Witness  hands  sheet  of  paper,  containing  figures,  to  Mr. 
Colby.) 

Q.  Let  me  see  the  application  that  you  made  for  the  allowance 
of  a  million  and  a  half.  A.  I  do  not  happen  to  have  that  with 
me. 

Q.  Will  you  send  for  it  right  away  ?  A.  I  am  not  sure  it  was 
in  the  form  of  an  application. 

Q.  In  what  form  else  could  it  have  been?  A.  I  think  it  was 
in  the  form  of  an  account  submitted. 

Q.  With  a  request  for  approval  ?     A.  Yes,  sir. 

Q.  Will  you  send  for  it  at  once,  please  ?     A.  Yes,  sir. 

Q.  Have  you  got  the  prior  determination  account  there  ?  A.  I 
have  not. 

Q.  I  want  that  as  quick  as  I  can  get  it.  A.  The  amounts 
entered  in  the  prior  determination  are  identical  with  those  that 
you  have  in  your  hand. 

Q.'  I  would  like  to  see  the  account,  and  I  would  like  that  right 
away,  Mr.  Gaj'nor.  A.  Very  well.  Will  you  excuse  me  while  I 
get  that  ? 

Q.  Yes,  sir ;  I  would  like  also  the  "  other  suspense  "  or  any 
account  that  contains  the  book  entries  of  the  payments  of 
$500,000,  and  I  would  like  the  original  books ;  I  would  like  to  see 
them.     A.  Yes,  sir. 
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Q.  I  would  like  your  original  books  on  that  ?  A.  I  will  go  and 
get  them. 

Chairman  Thompson. —  We  will  take  an  elastic  recess  for  about 
two  minutes. 

(Committee  called  to  order  at  1:15  p.  m.  by  Chairman 
Thompson.) 

Chairman  Thompson. —  I  received  the  following  letter,  about 
an  hour  ago. 

"  J.  P.  MOEGAN  &  CO. 

"  Wall  street,  corner  Broad,  ISTew  York 

'■'  New  Yor.K,  February  14,  1916. 

'■  Hon.  Geoege  F.  Thompson,  Chairman,  The  Joint  Legisla- 
tive Committee  of  the  Senate  and  Assembly,  care  New 
York  County  Lawyers'  Association,  165  Broadway,  New 
York  City: 
"  Dear  Sir. —  You  will  recall  that  on  February  3d  we 
advised  you  by   telephone  that  Mr.    Morgan  had  gone  to 
Europe  on  business,  his  trip  having  been  planned  many  weeks 
ago  —  in  fact  last  November  —  and  that  his  date  of  return 
was  necessarily  uncertain.     At  that  time  we  expressed  to  you 
our  willingness  to  furnish  you  with  any  facts  of  which  we  may 
be  possessed  and  in  which  the  city  is  interested,  relative  to 
our  relations  with  the  Interborough  Rapid  Transit  Company. 
"  This  morning  we  are  in  receipt  of  a  cable  from  Mr. 
Morgan  in  which  he  asks  us  to  repeat  our  former  message, 
as  conditions  have  not  changed  and  he  has  no  more  definite 
idea  than  he  had  on  February  3d  as  to  when  he  can  return. 
We  would  say  also  that  we  believe  ourselves  possessed  of  all 
the  information  in  connection  with  this  business  which  Mr. 
Morgan  possesses   and  concerning  which  he  has  not  been 
examined  already. 

"  Yours  truly, 

"  J.  P.  MOEGAN  &  CO." 

Mr.  Colby. —  Mr.  Quackenbush,  I  wonder  if  we  could  not  have 
Mr.  Gaynor  with  the  books  he  has  already,  and  possibly  have 
somebody  else  do  the  searching? 
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(Mr.  Quackenbusli  sends  for  j\Ir.  Gayiior.) 

(Coimuittcc  in  recess.) 

(Committee    called    to    order    at    1:23    o'clock    by    Chairman 
Thompson. ) 

Edward  F.  J.  Gaynoe,  recalled. 
By  Mr.  Colby: 

Q.  Mr.  Gaynor,  have  you  the  items  that  you  applied  to  the 
Public  Service  Commission  to  allow  under  the  heading  of  special 
allowances  for  administration,  engineering  and  legal  expenses? 
A.  I  have  in  my  hand  a  memorandum  showing  the  subdivision  of 
items,  in  the  aggregate,  $1,358,186.01,  constituting  the  claim 
made  by  the  company  to  the  Public  Service  Commission  for  allow- 
ance in  connection  with  new  subways   and  elevated  extensions. 

(Witness  hands  memorandum  to  counsel.) 

Q.  1  asked  you  for  the  original  entries  constituting  this  total. 
A.  I  have  that ;  I  have  those. 

Q.  First,  let  me  ask  jou  from  what  is  this  memorandum  com- 
piled ^  A.  This  is  compiled  for  the  convenience  of  yourself,  my- 
self, and  in  answering  the  questions  which  I  assume  will  be  asked, 
and  made  from  the  original  documents  which  I  have  here. 

Q.  Can  you  tell  me  — 

Cliairman  Thompson. —  May  I  see  one  of  them?  (Witness 
hands  paper  to  Chairman.) 

Q.  Can  you  tell  we  when  application  was  made  to  the  Public 
Service  Commission  for  approval  of  items  aggregating  $1,358,000 
for  these  special  expenses  ?  A.  In  order  that  the  record  may  be 
correct  in  this  respect,  I  would  like  to  say  that  I  prepared  state- 
ments for  our  general  counsel,  summarizing  these  disbursements, 
and  the  application  that  you  speak  of,  I  think,  was  an  oral  one 
made  by  him  to  the  Public  Service  Commission. 

Q.  In  a  public  statement  made  by  the  Comptroller,  he  says 
that  you  applied  for  an  allowance  of  $1,532,000  and —  A.  I 
would  like  to  say  he  is  probably  correct,  but  I  am  giving  you  these 
figures  upon  extremely  short  notice,  and  it  is  barely  possible  that 
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the  difference  between  the  Comptroller's  statement  and  the  figures 
that  you  have  before  you  can  be  accounted  for  during  the  day. 

Q.  Well  now,  what  encouraged  you  to  apply  for  these  allow- 
ances ?  In  other  words,  what  took  place  leading  you  to  make  this 
application  ?  A.  So  far  as  my  personal  information  in  the  prem- 
ises is  concerned,  the  belief  was  that  the  company  had  co-operated 
with  the  city  authorities  in  the  plan  for  elaboration  of  the  much 
needed  —  the  much-needed  elaboration  of  rapid  transit  lines.  And 
we  believed,  and  still  believe,  that  the  expenses  which  the  com- 
pany made  in  connection  with  that  work  should  be  recognized  as 
a  part  of  the  cost  of  the  work. 

Q.  You  were  an  applicant  for  franchises  for  the  city,  weren't 
you  ?    A.  I  think  we  were  a  little  more  than  that. 

Q.  Well,  that  was  —  that  is  a  very  accurate  statement;  you 
were  seeking  franchises,  coupled  with  the  city  backing  financially 
for  their  operation,  weren't  you?     A.  We  were,  yes,  sir. 

Q.  And  was  it  your  theory  that  the  city  should  pay  you  for 
your  exertions  in  applying  for  public  franchises  ?  A.  Xo  ;  it  was 
not  that.  It  was  the  theory  that  our  best  efforts  being  spent  in  the 
work  of  developing  a  plan  of  subway  and  elevated  development 
that  was  expected  to  meet  the  city's  needs  for  rapid  transit  lines, 
the  expenditures  that  we  made  in  that  connection  would  be  con- 
sidered as  — 

Q.  In  other  words,  you  felt  that  you  were  putting  the  city 
under  an  obligation  by  your  efforts,  by  your  persevering  interest 
in  the  application  for  new  subway  franchises  ?  A.  I  would  not 
put  it  quite  as  strong  as  that. 

Q.  Put  it  as  strong  as  that,  up  to  $1,500,000,  would  you?  A. 
I  would  say  that  the  very  hearty  co-operation  of  the  company  and 
the  city  authorities  in  a  plan  which  was  of  the  tremendous  scope 
that  this  was,  necessarily  led  us  to  believe,  I  for  one,  that  our 
expenses  would  be  recogTiized  as  part  of  the  cost. 

Q.  Well,  isn't  it  a  part  of  your  duty,  or  that  of  the  officers  of 
your  company  generally  to  co-operate  very  heartily  with  anybody 
who  will  give  you  a  guarantee  of  $14,568,000  per  annum,  with  a 
cumulative  provision  as  to  any  deficits  arising  from  subway  earn- 
ings ?  A.  That  is  a  contract  which  has  as  man}'  points  of  merit 
for  the  city  as  it  has  for  the  company. 
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Q.  Yes.  But  >'0u  feel  that  your  efforts  in  arriving  at  an  agree- 
ment with  the  city  on  those  terms  entitles  your  administrative 
officers  and  some  of  your  lawyers  to  compensation  directly  from 
the  city  ?    A.  I  certainly  do,  and  certainly  did. 

Chairman  Thompson. —  And  you  think  the  city  ought  to  pay 
everything  and  the  railroad  company  get  all  the  benefit,  because  it 
is  such  a  big  undertaking ;  is  that  the  way  I  understand  it  ? 

Mr.  Gaynor. —  ISTo.  And  to  be  exact,  there  is  no  thought  that 
the  city  was  asked  to  pay  any  of  these  sums. 

Chairman  Thompson. —  You  didn't  think  about  that,  but  it  is 
the  fact  just  the  same.  It  turned  out  to  be  the  fact,  although  you 
didn't  think  of  it? 

Mr.  Graynor. —  If  you  will  allow  me,  Mr.  Chairman.  As  I 
view  these  expenditures,  they  represented  skillful  help  in  arriv- 
ing at  a  plan  for  future  subways  and  elevated  extensions,  and 
will  undoubtedly,  in  my  judgTnent,  be  reflected  in  the  ultimate 
character  of  these  enterprises,  and  a  diminishment  of  what  might 
otherwise  be  an  excessive  cost  in  certain  directions. 

By 'Mr.  Colby: 

Q.  There  was  no  way  by  which  the  city  could  reward  its  offi- 
cials for  co-operating  with  the  Interborough  in  thvs  great  under- 
taking, was  there  ?    A.  Not  that  I  know  of. 

Q.  Did  it  ever  occur  to  your  board  of  directors  that  if  your 
co-operation  was  of  so  much  value,  that  possibly  the  city  officials 
should  be  rewarded  for  their  co-operation  ?  A.  Well,  now,  that 
asks  me  to  relate  the  mental  operations  of  the  board  of  directors ; 
and  of  course,  I  cannot  answer  that  question. 

Q.  Well,  now,  when  did  you,  in  fact,  apply  to  the  city  for  this 
$1,500,000,  to  recompense  you  for  your  ardent  co-operation  with 
the  city  in  reaching  this  contract?  A.  ISTow,  Mr.  Colby,  may  I 
ask  that  that  question  be  framed  so  that  it  will  not  appear  that 
we  were  asking  the  city  to  pay  this  money  ?  We  were  not  asking 
the  city  to  allow  us  this  money.  We  were  only  asking  the  city  to 
recognize  this  expenditure  as  part  of  the  cost,  which  I  think  is  a 
very  different  thing. 

19 
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iChairman  Thompson. —  The  Committee  don't  think  so.  All 
we  are  interested  in,  and  we  are  not  interested  in  any  particular 
eloquence  in  describing  how  this  came  about  or  in  the  use  of 
words;  we  are  only  interested  that  here  is  this  expenditure,  the 
purpose  for  which  it  was  made,  and  you  have  charged  it  to  the 
city.  Now  that  is  the  important  thing.  You  have  charged  it  to 
the  city.  The  Committee  don't  care,  I  don't  believe,  about  the 
operation  of  the  minds,  that  you  have  done  it.  We  want  to  know 
how  it  is  done. 

Mr.  Colby. —  The  question  was  as  to  the  date  when  the  request 
or  application  or  suggestion  —  call  it  what  you  like  — 

Chairman  Thompson. —  We  want  that  question  answered.  We 
don't  care  about  the  details,  about  the  operations  of  the  men's 
minds;  or  that  it  was  a  great  undertaking.  We  know  it  is  a 
great  undertaking.  We  also  know  the  Interborough  people  had  a 
great  jollification  after  it  went  through. 

Mr.  Quackenbush. —  You  are  mistaken  about  that,  Mr.  Chair- 
man. I  wasn't  there,  and  I  think  if  they  had  one,  I  would  have 
been  invited. 

Chairman  Thompson.- —  You  didn't  participate. 
Mr.  Gaynor. —  Let  me  add  this  point  — 

Mr.  Colby. —  Just  answer  my  point,  please.  When  was  this 
application  ? 

Mr.  Quackenbush. —  Well,  let's  be  fair  about  this.  I  have  not 
interrupted  very  much  — 

Senator  Lawson. —  No,  no,  Mr.  Quackenbush ;  our  counsel  has 
asked  a  question. 

Mr.  Quackenbush. —  With  a  lot  of  "ardent  desire"  on  our 
part  — 

Senator  Lawson. —  Just  a  moment,  Mr.  Quackenbush,  will  you 
please  ? 

Chairman  Thompson. —  Let  him  ask  his  question. 
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BjMr.  Colby: 

,/-v         -i~i-r  .  .  ...  '     '••  *. 

Q.  When  was  the  application,  the  invitation,  the  suggestion  — 
call  it  what  you  like  —  made  for  the  recognition,  allowance,  pay- 
ment, call  it  what  you  like,  of  $1,500,000  for  these  — 

Chairman  Thompson. —  Now,  just  a  minute. 

Q.  —  acts  of  co-operation,  that  you  have  described  ? 

Chairman  Thompson. —  Now,  Mr.  Quackenbush,  is  there  any 
objection  to  that? 

Mr.  Quackenbush. —  ISTo  objection.  My  objection  was  with  the 
" ardent"  business.    You  didn't  mean  that? 

Chairman  Thompson. —  Well,  everything  is  all  right  now.  A. 
Some  time  on  or  about,  in  or  about  June  and  July,  1913,  to  the 
best  of  my  recollection. 

By  Mr.  Colby: 

Q.  In  what  form  was  the  application  made?  A.  By  our  gen- 
eral counsel. 

Q.  Meaning?  A.  By  our  general  counsel  calling  on,  I  think, 
the  general  counsel  of  the  Public  Service  Commission. 

Q.  Do  you  mean  Mr.  Rogers  ?    A.  Yes,  sir. 

Q.  Calling  on  whom?  A.  Mr.  Coleman,  the  counsel  for  the 
Public  Service  Commission. 

Q.  What  preliminary  discussion  had  there  been  in  the  com- 
pany concerning  this  application  before  Mr.  Rogers  called  on  Mr. 
Coleman?  A.  The  only  discussion  that  I  know  anything  about 
was  Mr.  Rogers'  request  upon  me  to  furnish  the  figures. 

Q.  And  what  did  he  say  to  you  in  explanation  of  the  request  ? 
A.  I  don't  recall  exactly,  except  in  a  general  way  I  was  asked 
to  advise  him  what  our  expenditures  had  been  in  connection  with 
these  elements  of  construction  and  equipment. 

Q.  What  your  past  expenditures  had  been?     A.  Yes. 

Q.  Do  you  say  "  yes  "  with  any  hesitation  ?  A.  No,  I  am  —  you 
are  using  the  word  "  past." 

Q.  I  mean  past  in  point  of  time  as  regards  the  time  of  that 
request  from  Mr.  Rogers.    A.  Yes,  sir. 
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Q.  Had  the  —  did  he  say  that  he  had  received  some  intimation 
or  assurance  from  the  Public  Service  Commission  or  the  city  that 
allowances  would  be  considered  on  this  score?  A.  He  did  not, 
so  far  as  I  can  recollect.  I  think  I  would  recollect  that  if  he  had 
said  it. 

Q.  Did  he  say  he  wanted  to  get  these  items  together  and  see 
if  he  could  get  them  allowed  ?  A.  Generally,  he  must  have  stated 
that  to  me. 

Q.  You  don't  recall  just  what  he  stated?    A.  Specifically,  no. 

Q.  What  request  did  he  make  to  you  with  regard  to  the  com- 
pilation of  these  items  ?  A.  From  time  to  time  Mr.  Rogers'  had 
often  referred  to  the  necessity  of  having  these  expenditures  recog- 
nized as  a  part  of  the  cost.  And  at  the  time  that  you  speak  of, 
he  called  upon  me  to  produce  the  statement  that  would  show 
what  had  been  expended. 

Q.  Am  I  to  understand  you  to  say  that  all  the  payments  in- 
cluded in  this  $1,500,000  had  been  actually  expended  by  the 
company  at  the  time  Rogers  made  this  request  ?  A.  They  had  not 
been. 

Q.  They  had  not  been  ?    A.  No,  sir. 

Q.  Where  can  I  find  out,  without  interrupting  this  examina- 
tion, and  without  sacrificing  time,  just  what  items  you  assembled, 
just  what  had  been  actually  expended,  and  just  what  had  not  been 
actually  incurred  ?  A.  I  can  give  you  now  the  original  record  of 
the  items  which  had  been  expended,  and  I  can  testify  to  the  best 
of  my  knowledge  what  constituted  the  difference  between  these 
amounts  which  you  will  see,  and  the  total  of  this  memorandum 
that  you  have. 

Q.  I  would  like  you  to  g6t  those  records  at  the  moment.  (Wit- 
ness produces  book.) 

Mr.  Colby. —  I  will  ask  you  to  yield  place  to  Mr.  Maclnnes. 

Duncan  MacInnes,  called  as  a  witness,   being  first  duly 
sworn,  testified  as  follows: 

By  Mr.  Colby: 

Q.  Mr.  Maclnnes,  you  are  connected  with  the  finance  depart- 
ment of  the  city  of  New  York  ?    A.  Yes,  sir. 
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Q.  How  many  years  have  you  been  connected  with  it?  A. 
Since  1897. 

Q.  In  what  present  capacity  are  you  ?  A.  Chief  accountant  in 
the  Comptroller's  office. 

Q.  Where  do  you  reside,  Mr.  Maclnnes?  A.  Brooklyn;  Ko. 
2  Glenada  place. 

Chairman  Thompson. —  Very  well.  On  account  of  matters 
coming  up,  and  we  have  got  to  suspend  in  a  little  while,  our  time 
will  be  taken  until  we  suspend.  You  may  be  excused  until  11 
o'clock  tomorrow  morning. 

Edward  F.  J.  Gayaoi;,  recalled. 
By  Mr.  Colby : 

Q.  Now,  Mv.  Gaynor,  if  you,  are  ready:  I  think  I  will  step 
around  there,  Mr.  Gaynor,  unless  you  could  step  around  here,  so 
that  Mr.  Dawson  and  I  could  run  our  eye  in  conjunction  with 
that. 

(Mr.  Gaynor  takes  book  and  sits  beside  counsel.) 

Q.  Mr.  Gaynor,  have  you  preserved  a  copy  of  the  statement 
that  you  compiled  at  the  request  of  the  company's  counsel,  of  these 
items?     A.   Yes,  sir;  I  think  I  have. 

Q.  Have  you  that  statement  with  you?  A.  I  have  not.  It  is 
made  from  this  original  record  you  have  before  you. 

Q.  And  consists  of  a  selection  of  items  appearing  in  this 
record?  A.  My  recollection  is  it  contains  all  of  the  items  just 
as  you  see  them  here  in  this  record. 

Q.  And  running  down  to  what  point?  A.  Down  to  March 
31,  1913. 

Q.  ISTow,  do  I  understand  you  to  say  that  the  aggregate  of  all 
the  items  in  this  account  entitled  "  Interborough  Extensions  from 
October  31,  1910,  to  March  31,  1913  "  were  simply  drawn  off 
by  you  and  rendered  to  Mr.  Rogers  as  a  statement  in  compliance 
with  his  request  ?    A.  Yes,  sir. 

Q.  Is  this  a  record  of  actual  payments  made  at  or  about  tha 
time  liat  they  are  charged  ?    A.  It  is. 

Q.  What  is  the  aggregate  of  the  items  appearing  in  this  ac- 
count, "Interborough  extension  up  to  March  31,  1913?"  A. 
$26,718.19. 
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Q.  Well,  that  is  a  good  way  from  the  $l,53'2.,O'0<0,  isn't  it?  A. 
Take  the  others  up  seriatim. 

Q.  Before  I  leave  this  account,  tell  me  what  it  is;  describe  as 
"  Interborough  extensions  "  ?  A.  Tshis  account  refcirs  to  the  dis- 
bursements made  by  the  Interborough  Company  in  connection  with 
the  proposed  extension  to  the  elevated  lines. 

Q.  Let  me  just  see  them  a  moment  here.  This  is  the  account, 
isn't  it  ?    A.  Yes,  sir. 

Q.  Let  us  see  what  this  means. 

Chairman  Thompson. —  Better  have  a  copy  of  that  made.  (Re- 
ferring to  account  in  ledger.) 

Q.  Why  are  you  buying  soap  cups  and  sheathes  as  far  ba<;k  as 
ISTovember  30,  191i0,  in  connection  with  the  application  for  these 
new  franchises?  A.  Probably  in  the  engineering  vrork  relating 
to  the  drawing  of  plans  for  the  contemplated  extensions. 

Q.  How  do  you  happen  to  have  a  construction  payroll  account 
as  far  back  as  1910  on  this  subject?  A.  The  elevated  extensions 
which  are  now  in  evidence,  that  is,  the  improvements  as  far  as  the 
third-tracking  is  ooncenu'cd,  were  designed  a  great  many  years 
before  the  actual  construction  work  was  begun. 

Q.  I  see  items  running  through  this  period  of  years  for  rent 
and  for  service. 

(Chairman  Thompson. —  I  think  you  better  have  a  copy  of  that 
drawn  up. 

Mr.  Colby. —  Well,  it  will  be  quite  an  extensive  thing,  Senator, 
ami  most  of  the  items  are  not  long. 

Chairman  Thompson. —  It  could  be  run  off  this  afternoon. 

Mr.  Colby.—  That  is  only  a  small  part  of  it,  $26,718.19. 

'Chairman  Thompson. —  Well  you  have  this  drawn  off  in  your 
office,  Mr.  Quackenbush  ? 

Mr.  Quackenbush. —  Very  glad  to,  if  we  have  time.  I  doubt  if 
there  will  be  time  — 

Chairman  Thompson. —  Day  after  to-morrow. 

Mr.  Quackenbush. — As  soon  as  we  can  get  them,  consistent  with 
the  other  things. 


Report  of  Joint  Legislative  Committee  583 

ByMr.  Ck>%: 

Q.  This  account  is  entitled  "  Proposed  subway  routes " ;   did 
you  begin  to  keep  that  account  in  1909  ?     A.  We  did. 
Q.  Miarch  31  ?    A.  Yes,  sir. 

Chairman  Thompson. —  We  wiM  have  to  have  it  quiet  here, 
gentlemen. 

By  Mr.  Colby: 

Q.  I  see  some  items  here,  labor  performed  during  November, 
1909,  $1,681.  Labor  for  what?  Were  you  constructing  new 
routes  ?  A.  The  item  you  refer  to  refers  to  services  of  engineers 
engaged  in  the  work  of  deeigning  and  studying  proposed^  subway 
extensions. 

Q.  You  had  no  thought  at  this  time  that  you  were  ever  going 
to  enter  into  a  dual  contract  such  as  the  one  entered  into  in  1913 
with  the  city  of  New  York  ?    A.  We  did  not. 

Q.  At  this  time  the  Interborough  was  considering  the  extension 
of  its  own  subway  route,  wasn't  it?  A.  Beginning  in  190'8,  the 
Interborough  began  the  study  of  necessary  subway  extensions  and 
the  dual  plan  is  not  the  first,  second,  third  or  fourth  proposition 
that  was  studied,  but  it  was  the  ultimate  one,  of  course. 

Q.  ISTow,  wasn't  the  very  first  idea  you  had  to  extend  your 
subway  routes  with  your  own  resources,  and  to  simply  obtain  the 
permission  of  the  city  to  do  that?  A.  I  think  the  first  thought 
was  that  the  subway  should  be  extended  by  the  city  on  much  the 
same  lines  as  the  original  subways  were  designed. 

Q.  Do  you  mean  to  deny  —  I  don't  want  to  put  the  question 
that  way  —  is  it  not  a  fact,  Mr.  Graynor,  that  the  first  approaches 
to  the  city  of  New  York,  the  first  representations  from  your  com- 
pany, 'looked  merely  to  permission  on  the  part  of  the  city  to  the 
expenditure  of  your  own  money  in  extending  your  own  routes? 
A.  I  know  such  a  proposal  was  made,  though  early  in  the  study 
of  the  work. 

Q.  And  a  great  deal  of  this  expenditure  whioh  is  carried  in  the 
earlier  months  and  years  under  the  head  of  "  proposed  subway 
routes  "  was  in  connection  with  the  working  out  and  the  developing 
of  that  idea  of  your  company  ?  A.  It  is  very  difficult  to  segregate 
one  subway  plan  from  the  whole  plan  whioh  led  up  to  the  dual 
subway. 
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Q.  But,  my  dear  Mr.  Gaynor,  it  would  be  easy  to  answer  my 
question,  and  strike  that  out  as  evasive.  A.  I  am  answering  it 
to  the  best  of  my  ability. 

Chairman  Thompson^. —  Just  read  the  question  again. 

(The  question  was  read  by  the  stenographer  as  follows:  "And 
a  great  deal  of  this  expenditure  wbiob  is  carried  in  the  earlier 
months  and  years  under  the  head  of  '  proposed  subway  routes  '  was 
ixL  connection  with  the  working  out  and  the  developing  of  thart 
idea  of  your  company  ?  ") 

A.  I  think  it  had  a  relation  to  it. 

Q.  I  see  Mr.  William  Barclay  Parsons  received  a  quarterly 
payment  of  $6;250,  on  March  31,  1910;  was  ho  under  regular 
salary  to  your  company  ?    A.  He  was. 

Q.  Beginning  at  tbat  time?     A.  Prior  to  that  time. 

Chairman  Thompson. —  Civil  engineer? 
Mr.  Gaynor. — ^iCivil  engineer. 

Q.  He  had  been  on  that  salary  for  a  number  of  years '(  A.  1 
would  have  to  refresh  my  recollection  on  that.  He  has  been  a 
consulting  engineer  for  a  great  many  years. 

Q.  Wasn't  he  in  the  employ  of  the  Rapid  Transit  S'ubway  Con- 
struction Company,  and  hasn't  he  been  a,  consulting,  if  not  a 
directing  engineer,  from  the  earliest  days  of  the  subway  ?  A.  He 
has  been  consulting  engineer  with  the  Interborough  Rapid  Transit 
'Company  since,  I  should  say,  labout  190i7. 

Q.  Well,  didn't  Mr.  Parsons  develop  plans  for  the  companj^'s 
unaided  extension  of  its  routes?  A.  Undoubtedly  co-operated  in 
the  study  of  that  plan. 

Q.  And  inasmuch  as  I  ha\'o  taken  one  of  the  earliest  items  in 
the  account  of  "proposed  subway  routes,"  it  is  fair  to  say  he  w^as 
busy  at  thait  time  on  the  earlier  phases  of  the  question  ?  A.  Yes, 
sir. 

Q.  His  salary  of  $2i5,00O  a  year  seems  to  be  carried  down 
through  this  account,  uniforaily  appearing  at  each  quarter.  Here 
T  see  a  number  of  newspapers  and  periodicals,  in  which  advertising 
charges  appear,  also  the  Van  'Cle\'e  Company,  for  ads.  in  the  ISTew 
York,     Brooklyn    and  —  New    York    and    Brooklyn    papers  — 


Report  of  Joint  Legislative  Committee  585 

$27,939,  June  1€,  1911;  and  many  other  items,  some  very  sub- 
stantial, aggregating,  maybe  fifty  or  sixty  thousand  dollars,  on 
this  page  alone. 

Senator  Lawson.; —  What  was  that  for,  Mr.  Gaynor,  the  adver- 
tising ? 

Mt.  Graynor. —  The  company  conducted  at  one  time  a  publicity 
campaign  to  educate  the  people,  so  to  speak,  to  the  advantages  of 
one  plan  of  subway  extension  as  compared  with  some  other  plan. 

Chairman  Thompson. —  That  was  to  educate  them  in  favor  of 
the  dual  subway  contracts? 

l\\v.  Ga:j'nor. —  ISTo,  I  would  not  say  tliat. 

'My.  Quackeiibnsli. —  7t  was  against  the  Brooklyn  Rapid  Transit 
system. 

Mr.  Gaynor. — And  against  the  Tri-Boxough. 

Assemblyman  Burr. —  What  was  the  Parsons  plan;  what  was 
the  subway  plan  of  11  r.  Parsons? 

Mr.  Gaynor. —  I  could  not  tell  you. 

Senator  Lawson. —  Mr.  Gaynor,  let  me  ask,  who  instructed  you 
to  make  all  these  items  ? 

Mr.  Gaynor. —  It  fell  within  the  scope  of  my  official  duties, 
without  any  specific  instructions,  and  I  received  no  specific  in- 
structions from  anybody. 

Senator  Lawson. —  The  president  or  directors  or  anybody  else  ? 

Mr.  Gaynor. —  ISTo,  sir. 

Senator  Lawson. —  You  just  carried  along  ithis  suspense  account  ? 

Mr.  Gaynor. —  Done  in  the  ordinary  exercise  of  my  official 
duties. 

.Senator  Lawson. —  I  see.  Just  carried  this  suspense  account 
along  until  it  amounted  close  to  a  million  and  a  half  dollars  ? 

Mr.  Gaynor. —  Well,  it  was  carried  in  suspense  account  until 
the  study  of  subways  had  reached  the  point  where  it  was  formu- 
lated into  a  contract  when  certain  adjustments  were  made. 
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iSenator  Lawsooi^. —  Well,  now,  does  your  company  now  consider 
this  a  suspense  account,  or  has  it  been  transferred  to  some  other 
account  ? 

Mr.  Gaynor. —  In  a  large  measure  it  has  been  transferred,  and 
forms  part  of  the  many  details  that  Mr.  Golby  was  referring  to  in 
the  statement  I  had  before  me  this  morning. 

Ohairmari  Thompson. —  That  is  construction  account. 

By  Mr.  Colby: 

Q.  Now  that  Senator  Lawson  has  asked  this  very  pertinent 
question,  I  would  like  to  bring  out  this  fact,  that  of  the  total 
amount  for  which  application  was  made  for  allowances,  according 
to  a  memorandum  handed  to  me  this  morning  by  Mr.  Gaynor, 
$589,286.02  was  allowed. 

Chairman  Thompson. —  What  were  those  two  items  ? 

Mr.  Colby. — According  to  this  memorandum,  that  amount  is 
separated  into  three  items,  three  aggregates,  rather:  Manhattan 
third-tracking,  $20'7,0'23.42;  elevated  extensions,  $54,857.58;  sub- 
way, $327,40i5.Ol. 

Senator  Lawson. —  How  does  that  compare  — 

Mr.  Colby. —  The  total  amounting  to  $589,286. 

■Senator  Lawson. —  How  does  that  compare  with  the  amount 
asked  for? 

Mr.  Colby. — According  to  Comptroller  Prendergast,  the  amount 
asked  for  was  $1,5 3 2,000.  That  statement  is  not  declared  by  Mr. 
Gaynor  to  be  necessarily  incorrect,  but  according  to  the  informa- 
tion at  Mr.  Gaynor's  disposal  the  total  in  his  opinion  is  $1,358,186. 

Chairman  Thompson. —  Let  us  see  that  $327,000  aggregated 
item.     What  is  that  ?    What  is  that  made  up  of  ? 

Mr.  'Colby. — According  to  this  memorandum,  that  is  made  up  of 
legal  expenses  and  administration,  $198,000: 

Chairman  Thompson. —  Well,  that  is  those  lawyers  that  we  have 
proved. 
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Mr.  Colby. —  Yes.  Engineering  and  superintendence,  $129,- 
405.01 ;  m^aking  a  total  of  $327,405.01.  The  total  for  legal  ex- 
penses and  administration  includes,  according  to  this  memoran- 
dum, $6,500  to  Mr.  Delancy  Nicoll ;  $15,166.67  to  Mr.  Edward  M. 
Grout;  $43,33'2..33  to  Mr.  Eogers;  $125,000  to  administration. 

Obairman  Thompson. —  That  is  the  Shouts  bonus  ? 

Mr.  Colby. —  I  don't  know. 

'Chairman  Thompson  (to  Mr.  Graynor). —  Is  that  what  it  is? 

Mr.  Gaynor. —  It  was  allowed  for  administration  expenses.  Mr. 
Shouts  was  paid  that  amount. 

'Chairman  Thompson. —  That  is  the  Shouts  $125,000  bonus, 
voted  to  him  ? 

Mr.  Gaynor. —  Whether  allowed  for  administration  expenses  — 
I  oannot  say  that  the  Public  Service  iCommission  allowed  it 
specifically  — 

Chairm'an  Thompson. —  I  know,  but  that  is  the  $125,'O0iO  bonus 
to  Mr.  Shouts ;  that  is  what  it  is. 

Mr.  Gaynor. —  I  cannot  say  that,  because  you  have  before  you 
a  declaration  of  the  Public  Service  Commission,  not  a  declaration 
on  the  part  of  any  of  our  company  officers. 

■Chairman  Thompson. — -  Is  there  any  other  payment  of  $125,000 
to  Mr.  Shonts  ? 

Mr.  Gaynor. —  There  is  not. 

Chairman  Thompson. —  Then  that's  right. 

Mr.  Colby. —  Of  course,  Mr.  Chaimnan,  I  have  asked  Mr. 
Gaynor  to  hand  me  a  copy  of  the  memorandum  handed  to  Mr. 
Rogers,  and  which  he  says  he  can  do.  We  can  then  see  in  what 
form  the  request  was  m'ade,  and  compare  it  with  this  memorandum, 
which  I  assume  from  Mr.  Gaynor's  statement  is  the  form  in  which 
the  allowances  were  stated  by  the  Public  Service  Commission. 

Chairman  Thompson. —  I  'Would  like  to  see  the  charge  on  the 
book,  of  these  figures,  how  they  were  charged  on  the  book. 
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Mr.  Gaynor. —  You  have  it  before  you. 

Mr.  Colby. —  I  am  coming  to  some  items  iwhich  will  enlighten 
you. 

Q.  Here  is  an  item  of  Edward  M.  Grout,  special  counsel, 
SlOyOOO,  July  7,  1911.  That  figured  in  the  application  foT 
allowance  ?    A.  It  did. 

Q.  I  see  here  the  payments  to  J.  P.  Morgan  &  Company,  two 
payments,  of  $178,571.43  each;  that  figured  in  your  application 
for  allowance?  A.  It  figured  in  my  statement  to  Mr.  Rogers, 
but  he  is  the  best  witness  to  say  how  it  was  submitted  to  the  Com- 
mission's counsel. 

Q.  Did  it  fignire  in  this  total  which  you  asked  to  have  allowed? 
A.  It  does. 

Chairman  Thompson. —  Does  it  figure  in  the  total  that  was 
allowed  ? 

Mr.  Gaynor. —  No. 

•Senator  Lawson. —  This  amount  allowed  by  the  Public  Service 
Commission  is  now  charged  against  the  city,  which  the  city  will 
have  to  repay  ? 

Mr.  Gaynor. —  It  is  a  charge  against  the  cost  of  the  work. 

Senator  Lawson. —  Yes;  it  is  a  charge  that  the  city  will  have  to 
repay. 

Mr.  Gaynor. —  It  is  ^a  charge  against  — 

Chairman  Thompson. —  If  it  is  more  than  fifty-eight  millions  — 
if  it  is  enongh  more  than  fifty-eight  millions  to  cover  these,  then 
the  city  pays  it  all. 

Senator  Lawson. —  The  city  pays  it  all  ? 

Chairman  Thompson. —  If  it  costs  more  than  fifty-eight  million. 

Mr.  Colby. —  Most  of  our  old  friends,  these  fiaimiliar  charges, 
Mr.  Chairman,  appear  in  this  account.  For  instance,  I  see  that 
bill  of  Hays,  Hershfield  &  Wolf,  including  Guggeiiheimer,  Unter- 
myer  &  Marshall,  $63,128. 

'Chairman  Thompson. —  Was  that  allowed  ? 
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Mr.  Gaynor. —  No. 

iSenator  Law&on. —  What  authority  did  you  have  for  entering 
up  that  million  and  some  odd  thousand  dollars  to  Mr.  Shouts,  by 
whose  authority  did  you  enter  that  up  to  construction  account,  as 
administration  ? 

Mr.  Gaynor. —  Upon  the  authority  of  the  resolution  passed  by 
the  board  of  directors. 

Senator  Lawson. —  And  do  you  i-ecall  the  date  of  that  resolution  ? 

Chairman  Thompson. —  We  have  got  that  in  evidence.  But  that 
resollition  don't  show  anything  about  construction  account. 

Mr.  Gaynor. —  The  resolution  sets  out  why  the  amount  was  paid. 

'Senator  Lawson. —  Does  it  authorize  you  to  charge  that  up  to 
administration  ? 

Mr.  Gaynor. —  In  the  exercise  of  my  official  duties,  I  must 
always  charge  a  disbursement  according  to  the  facts  related  to  that 
disbursement. 

Chairman  Thompson. — Senator  Lawson  wants  to  know  who 
told  you  wtere  to  charge  that. 

Mr.  Gaynor. —  No  one  had  any  conference  with  me  with  respect 
to  it. 

■Senator  Lawson. —  Did  the  resolution  authonze  you  to  charge 
it  to  administration? 

Mr.  Gaynor. —  It  does. 

Chairman  Thompson. —  Well,  he  siays  so. 

Mr.  Gaynor. —  For  the  reason  that  it  sets  out  what  the  compen- 
sation was  allowed  for,  and  that  was  sufficient  to  justify  me  in 
placing  it  to  the  appropriate  account,  which  was  an  expense  in  con- 
nection with  proposed  — 

Chairman  Thompson. —  That  don't  bind  the  Committee.  Let 
counsel  proceed. 

By  Mr.  Colby : 

Q.  And  inasmuch  as  you  are  about  to  adjourn,  I  will  ask  a 
question  on   this   point,  without  pursuing   examination   on   those 
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items.  You  say  that  some  of  the  items,  included  in  this  total  for 
which  allowance  was  requested,  had  not  been  actually  made,  as 
expenditures  were  incurred,  at  the  time  this  application  was  made  ? 
A.  That  is  the  best  of  my  recollection. 

Q.  What  are  such  items?  A.  The  payment  to  Mr.  Julian  T. 
Davies,  payment  to  Mr.  Dillon,  this  payment  to  Mr.  Nicoll,  part 
of  a  payment  to  Mr.  Grout  was  made  prior  to  tbe  date  you  are 
referring  to,  and  part  subsequent  is  my  recollection.  Tbe  payment 
to  Mr.  Rogers,  the  administration  payment,  and  the  payment  to 
myself. 

Q.  Those  had  not  been  made?    A.  Those  had  not  been  made. 

Q.  At  the  time  that  this  informution  was  asked  of  you?  A. 
That  is  the  best  of  my  recollection. 

Q.  It  was  felt,  manifestly,  that  allowance  could  be  obtained  for 
a  considerable  total  of  payments ;  that  must  have  been  the  occasion 
of  this  request  of  Mr.  Rogers?  A.  Well,  Mr.  Rogers  would  be 
the  best  one  to  answer. 

Q.  Maybe  he  would,  but  I  am  asking  you.  A.  I  am  giving  you 
now  my  best  recollection  on  those  items.  If  you  want  it  positively, 
I  would  be  very  glad  to  refresh  my  recollection. 

Q.  Give  me  your  best  recollection?  It  is  a  pretty  good  recol- 
lection. A.  My  recollection  is  those  items  I  referred  to  were  not 
paid  as  of  March  31,  1913;  paid  subsequent  to  that  time. 

Q.  And  they  were  paid  in  order  to  be  included  in  this  allow- 
ance?   A.  1^0,  sir. 

Q.  They  were  paid  after  the  allowance  was  actually  made?  A. 
They  were  not  paid  to  be  included  in  the  allowance. 

Q.  Well  — 

'Chairman  Thompson. —  Just  answer  that  question. 

Mr.  Gaynor. —  What  is  the  last  question,  please? 

Chairman  Thompson. —  He  wants  to  know  if  they  were  paid 
after  this  allowance  was  actually  made  ? 

Mr.  Gaynor. —  I  think  they  were  paid  prior  to  the  allowance. 

By  Mr.  Colby: 

Q.  They  were  paid,  however,  after  the  application  was  made. 
A.  I  would  like  to  refresh  my  recollection  on  that  point. 
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Q.  Are  those  matters  of  record  ?    A.  Oh,  yes. 

Q.  Have  you  any  correspondence  with  Mr.  Eogers  or  in  any 
other  forms,  memorandum  on  this  subject?  A.  I  have  a  copy  of 
a  statement  which  I  mude  for  him,  and  I  have  in  mind  that  I  com- 
pared the  dates  with  the  dates  of  payment  of  these  vouchers,  which 
I  can  do  during  recess,  if  you  vsrill  allow  me. 

Q.  I  would  like  to  get  a  copy  of  the  memorandum  which  you 
supplied  to  Mr.  Rogers. 

Mr.  Colby. —  Mr.  Quackenbush,  I  think  it  might  not  be  well  to 
encounter  any  —  well,  I  understood  you  to  say  that  Mr.  Rogers 
was  subpoenaed  as  a  witness  in  an  important  case. 

Mr.  Quackenbush. —  Mr.  Rogers  is  subpoenaed  as  a  witness  in 
Minneapolis,  I  think,  for  next  Monday,  but  he  will  be  at  the  dis- 
posal of  the  Oommittee  here  to-morrow  and  the  next  day  and  the 
following  day.  He  has  to  leave  Friday  night  to  be  in  court  there 
on  Monday,  and  he  expects  that  that  will  take  him  a  good  part  of 
the  week. 

Mr.  'Oolby. —  In  view  of  the  number  of  matters,  crowding  upon 
our  attention,  and  the  haste  with  which  we  are  endeavoring  to 
work,  I  think  it  would  be  recognized  as  fair  that  Mr.  Rogers  not 
go  away  without  speaking  to  the  Senator,  and  bringing  the  matter 
to  mind. 

Mr.  Quackenbush. —  I  intended  to  bring  it  up  now,  because  he 
spoke  to  me  this  morning. 

Chairman  Thompson. —  Where  does  he  go  ? 

Mr.  Quackenbush. —  I  think  Minneapolis.  It  is  some  case  that 
has  been  pending  in  which  he  is  a  witness,  not  a  party,  and  he  is 
under  subpoena,  he  told  me,  and  he  said  that  if  arrangements  could 
be  made  so  that  he  could  be  called  here  either  Wednesday,  Thurs- 
day or  Friday,  or  go  over  that  time  — 

■Chairman  Thompson. —  Will  you  call  that  to  the  attention  of 
the  Chair  to-morrow  morning? 

Mr.  Qiiackenbush. —  Yes,  sir.    Or,  he  would  come  down^  to-day. 

Mr.  Colby. —  Mr.  Chairman,  I  have  a  little  feeling  that  you  are 
under  some  pressure-  in  point  of  time.  I  can  continue  as  long  as 
you  permit  me. 
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'Chairman  Thompson. —  We  vpant  to  suspend  when  you  can. 

Mr.  Colby. —  There  is  the  point  of  these  dates. 

'Chairman  Thompson. —  Can  you  leave  that  till  to-morrow  ? 

Mr.  Colby. —  Yes. 

Chairman  Thompson. —  This  approval  by  the  Public  Service 
Coon'mission,  have  you  got  the  copy  of  this  ? 

Mr.  Gaynor. —  Here  is  a  copy  of  what  is  called  the  "  Priority 
Determinations,"  you  asked  me  to  produce  this  morning. 

Chairman  Thompson. —  This  is  the  action  of  the  Public  Service 
Commission  as  approving  this  five  hundred  odd  thousand  dollars? 

Mr.  Gaynor. —  That  is  the  finding  of  the  chief  engineer  of  the 
Commission,  in  which  you  vs'ill  see  that  he  enters  these  allowances 
as  part  of  the  cost  of  construction  and  equipment. 

'Chairman  Thompson. —  October  14,  1913.  Will  someone  get 
from  the  —  Mr.  Shuster,  will  you  get  from  the  Public  Service 
Oom-mission  two  or  three  printed  copies  of  this  prior  determination, 
October  14,  1913,  in  the  matter  of  determination  of  chief  engineer, 
under  contract  dated  March  19,  1913,  in  relation  to  Interborough 
Rapid  Transit  Company  of  the  cost  of  construction  prior  to  March 
19,  1913.  Get  a  half  dozen  copies,  and  give  this  back  to  Mr. 
Gaynor.  ■    ■'■  >3  jj' 

Mr.  Gaynor. —  Bofore  we  adjouni,  I  have  cleared  up  now  all  of 
the  matters  which  I  -was  asked  for  yesterday,  and  if  you  will 
kindly  allow  me  to  put  this  on  the  record,  I  think  I  will  have 
cleared  yesterday's  transaction,  in  the  interest  account  under  the 
subdivision  of  construction,  that  Mr.  Colby  asked  me  about  yes- 
terday, amounting  to  upwards  of  three  millions  — 

Mr.  Colby. —  Three  million  sex'en  hundred  and  fifty-six  thousand 
dollars.  ■       -'i^lW 

Mr.  Gaynor. —  There  is  included  a  payment  made  by  the  com- 
pany to  the  city  of  two  hundred  and  two  thousand  odd  dollars, 
which  the  city  called  upon  us  at  one  time  to  pay  in  the  form  of 
interest  payable  by  the  city.  Otherwise,  the  account  represents  our 
own  interest  payments. 
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'Chairman  Thompson. —  Well,  we  will  suspend  now  until  11 
o'clock  to-morrow  morning.  Witnesses  are  required  to  attend  at 
that  time.  Witnesses  before  the  subcommittee  will  take  the  direc- 
tion of  the  chairman  of  the  subcommittee. 

Whereupon,  at  2i:0i7  p.  m.,  an  adjournment  was  taken  to  Wed- 
nesday, February  16,  1916,  at  11  o'clock  a.  m. 


FEBRUARY  16,  1916 


JSTew  Yoek  County  Lawyers'  Association  Boaed  Koom, 
165  Broadway,  Xew  York  City. 

In  the  absence  of  'Chairman  Thompson,  a  recess  was  taken  to 
2:30  p.  M. 


AFTERNGOJSr  SESSION 

The  Committee  was  called  to  order,  pursuant  to  recess,  Chair- 
man Thompson  presiding. 

Ohairman   Thompson. —  The  Committee  'will   please  come   to 
order. 

Mr.  Colby. —  I  would  like  to  ask  Mr.  Maclimes  to  resume  the 
stand. 

(Chairman  Thompson. —  I  apologize  for  being  late  to-day,  but 
there  whjs  'a  Kep'ublicaii  State  Convention  which  had  some  very 
large  and  important  questions  to  decide,  and  I  could  not  get  here 
before,  which  probably  has  inconvenienced  this  Committee  some, 
lut  we  will  try  to  get  along.  We  will  expect  you  to  furnish  enough 
sestimony  this  afternoon,  Mr.  Maclnnes,  to  make  up  for  the  loss  of 
the  morning. 

Duncan  MacInnes,  being  recalled  for  further  examination, 
testified  as  follows: 

By  Mr.  Colby: 

Q.  Mr.  Maclnnes,  I  think  you  testified  in  the  course  of  the  few 
questions  that  we  addressed  to  you  yesterday  that  you  had  been 
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connected  with  the  Finance  Department  of  the  city  of  JSTew  York 
for  a  period  of  some  thirteen  years  ?    A.  'Nineteen  years. 

Q.  Your  present  position  is  Chief  of  the  Accounting  Depart- 
ment?   A.  Chief  Accountant,  Department  of  Finance. 

Q.  And  all  the  work  of  keeping  city  accounts  is  under  your 
direction  and  supervision  ?    A.  Well,  to  a  great  extent. 

Q.  Will  you  please  state  to  me  the  various  offices  you  have  held 
under  the  city  during  your  nineteen  years  of  relations  ?  A.  I  was 
appointed  on  the  5th  of  A-u'gust,  1897,  by  the  then  Comptroller, 
Ashbel  P.  Fitch,  as  expert  accountant  to  examine  and  clarify  the 
situation  over  in  Queens.  I  had  iihe  accounts  of  upwards  of  fifty 
of  the  municipalities,  minor  and  large,  in  Queens  to  clear  up  for 
their  consolidation,  and  when  that  was  done  the  work  of  analyzing 
and  reconstructing  the  accounts  of  the  new  city  of  New  York  to  a 
great  extent  fell  within  my  duties.  The  present  Comptroller,  Mr. 
Prendergast,  appointed  me  auditor  of  receipts  when  he  came  into 
office  in  1910,  and  later  on  as  Chief  Accountant  xjf  the  Department 
of  Finance.  I  think  in  the  latter  part  of  1911  I  was  appointed  by 
the  present  Comptroller,  and  have  continued  in  that  official  iposition 
since. 

Q.  And  during  the  period  you  have  occupied  the  office  of  Chief 
Accountant  the  preliminaries  as  to  the  negotiations,  the  various 
tentative  and  finally  tihe  ultimate  form  of  the  contract  relating  to 
the  new  subways  was  considered  by  your  department;  is  that  not 
true?  A.  The  ultimate  form  of  the  contracts,  I  can  hardly  say 
that.    It  was  the  prospective  financial  results  of  those  contracts. 

Q.  Were  estimated  by  you  ?  A.  Yes,  sir,  by  me  from  time  to 
time. 

Q.  From  practically  the  beginning  of  the  city's  participation  in 
the  negotiations?  A.  From  November,  1911,  down  to  immediately 
preceding  the  authorization  of  the  contracts,  in  March,  1913. 

Q.  You  are  familiar  with  the  fact  that  one  form  of  proposed 
agreement  failed  of  approval  in  the  Board  of  Estimate  in  July, 
1911,  are  you?    A.  Yes,  sir. 

Q.  You  are  also  familiar  with  the  fact  doubtless,  as  has  been 
testified  here,  that  some  months  intervened  before  the  negotiations 
were  resumed  ?    A.  Yes,  sir. 

Q.  Wfcen  they  were  resumed  it  was  upon  a  plan  of  participation 
by  the  city  jointly  with  bankers  and  with  the  operating  company 
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in  many  respects  revised,  as  oomipared  with  the  plan  that  failed  in 
July,  1911;  is  that  true?  A.  I  think  there  was  very  little  differ- 
ence between  the  plan  as  presented  in  July,  1911,  and  the  plan 
that  was  'ultimately  adopted,  excepting,  as  I  recall  it,  in  this  im- 
portant particular,  the  plan  of  1911,  contemplated  a  9  per  cent, 
return  to  the  Interborough  on  all  of  dts  capital,  new  and  old,  and 
the  new  —  the  contract  that  was  authorized  on  March  18,  1913, 
gave  a  preferential  of  $6,335,000  on  the  old  capital  estimated  at 
$48,'00O,0O0,  and  6  per  cent,  upon  the  new,  which  works  out  over 
the  whole  at  8.76  per  cent.,  in  other  words  a  difference  in  favor  of 
the  new  plan  of  about  14  of  1  P^^  <ieiii.  on  the  total'  capital  to  be 
invested  by  the  Interborough.  I  might  say  further  that  into  the 
new  contract  of  March  18,  1913,  there  was  .placed  this  ab»>lute 
condition  which  was  not  clear  in  the  former  one,  that  the  Inter- 
borough Company  as  Itessee  of  the  present  subways  would  continue 
to  'pay  rental  on  the  bonds  for  the  present  subways  even  after  those 
bonds  had  been  amortized  or  had  matured. 

Q.  Was  it  contended  by  the  Interborough  that  this  rental  should 
cease  with  the  amortization  of  the  bonds  on  the  present  subway  ? 
A.  During  the  negotiations  preceding  1911  the  Interborough  were 
contending  that  when  the  bonds  on  the  present  soibways  which  had 
been  issued  by  the  city  to  build  them  were  amortized  that  their 
rental  on  them  would  cease  and  that  then  they  would  go  scot  free 
until  the  end  of  the  contracts. 

Q.  Notwithstanding  the  city  had  built  the  subway  and  owned 
it  ?  A.  Yes,  sir.  That  phase  of  their  contention  was  called  atten- 
tion to  'and  the  contract  that  was  ultimately  adopted  placed  a  con- 
dition within  it  which  while  synchronizing  the  old  contracts  'with 
the  new  contracts  in  point  of  duration,  also  requires  the  payment 
of  the  rental  on  these  bonds  no  matter  when  they  mature. 

Q.  Let  me  ask  you  this  question,  you  say  the  revised  plan  con- 
templates a  return  of  6  per  cent,  to  the  company  on  the  new  capital  ? 
A.  Yes,  sir. 

Q.  What  rate  of  return  does  the  company  receive  under  the  plan 
finally  adk>pted  upon  the  capital  invested  in  the  present  subways  ? 
A.  It  receives  on  its  own  statement  of  investments  a  littfe  over 
forty-eight  millions,  dt  receives,  or  will  receive,  on  the  $6,335,000 
of  preferential,  it  will  receive  13.18  per  cent.,  or  about,  in  round 
figures,  13  1/5  per  cent. 
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Q.  You  say  ui^on  its  own  statement  of  its  investment  ?  A.  Yes, 
sir. 

Q.  Do  you  mean  to  imply  or  do  you  regard  that  statement  as  in 
some  particulars  possibly  an  exaggerated  statement  of  the  actual 
investment  of  the  Interborough  Rapid  Transit  Compaiiy  in  the 
present  subways  ?  A.  Well,  I  say  —  on  its  own  statement  of  in- 
vestment, I  say,  because  I  do  not  believe  that  ever  a  statement  has 
been  analyzed  by  the  Public  Service  Commission  with  a  view  to 
determine  what  it  really  consists  of. 

Chaii-man  Thompson. —  You  think  the  Public  Service  Commis- 
sion never  did  it? 

Mr.  Maclnnes. —  I  don't  think  they  ever  did. 

Chairman  Thompson. —  What  did  they  do  ? 

Mr.  Maclnnes. —  In  saying  — 

Chairman  Thompson. —  Did  you  ever  hear  of  anything  they  did 
do  ?    You  need  not  answer. 

Q.  The  witness's  smile  ds  probably  as  expressive  as  an  answer 
could  be.  A.  The  reason  I  say,  "  On  their  own  statement,"  is 
this:  As  an  accountant,  I  do  not  wish  you  to  understand  when  I 
say  their  investments  of  forty-eight  millions  is  an  investment  of 
which  I  know.  I  say  on  their  own  statement  of  forty-eight  mil- 
lions, a  statement  which  I  have  no  knowledge  whatever  has  ever 
been  analyzed  with  a  view  to  be  determined.  I  mean  the  Inter- 
borough statment. 

Q.  As  an  accountant  you  do  not  wish  to  assume  any  responsi- 
bility for  their  own  statement?    A.  Just  so. 

Q.  And  you  do  not  imply  anything  against  them  ?    A.  No,  sir. 

Q.  During  the  interval  between  the  rejection  of  the  first  plan 
and  the  renewal  of  negotiations  looking  to  a  revised  plan,  did  you 
carefully  analyze  the  proposals  of  the  Interborough  Rapid  Transit 
'Company  from  the  standpoint  of  the  city  ?  A.  In  compliance  with 
the  'Comptroller's  request  or  direction  I  made  a  careful  estimate  of 
what  the  probable  financial  results  of  the  operation  of  the  subways 
would  be  under  the  conditions  outlined  in  the  proposed  contract 
and  based  upon  passenger  travel  which  year  after  year  had  been 
agreed  to,  the  Public  Service  Commission  engineers,  the  Inter- 
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borougih  engineers,  Mr.  McAneny's  own  people  who  had  made  a 
study  of  transit  conditions,  and  with  these  as  a  basis  I  proceeded 
to  prepare  estimates  of  what  the  financial  results  were  likely  to  be 
to  the  city  as  a  partner  in  the  enterprise. 

Q.  That  was  a  part  of  your  duty  as  Chief  Accountant  of  the 
city  and  a  part  of  the  specific  assignments  you  had  received  from 
the  Comptroller  ?    A.  Yes,  sir. 

Q.  Did  you  preserve  a  copy  of  your  calculations  or  of  any  re- 
port that  you  made  ?    A.  Yes,  sir,  I  made  quite  a  few. 

Q.  I  mean  at  that  time?  A.  Yes,  sir,  I  have  copies  of  the 
various  statements  I  made. 

Q.  Are  you  in  a  position  to  produce  the  first  discussion  that  you 
made  of  this  question  ?  A.  As  these  reflect  the  labors  of  maoiy  a 
weary  night  and  many  a  'Sabbath  afternoon  — 

Q.  For  which  I  assume  no  bonus  was  received  by  you?  A.  I 
was  not  on  the  pay  roll. 

Q.  I  might  say,  on  this  point,  Mr.  Maclnnes,  testimony  has  been 
placed  upon  this  record  that  very  large  rewards  were  given  and 
larger  rewards  even  were  sought  for  the  pertinacity  and  the  zeal 
with  which  the  officers  of  the  Interborough  co-operated  with  the 
city  in  this  matter ;  I  suppose  you  pursued  the  matter  with  some 
degree  of  pertinacity  and  zeal?  A.  Well,  I  don't  know  whether 
I  pursued  it  with  much  zeal,  but  I  had  to  pursue  it  with  a  good  deal 
of  pertinacity.  I  find  the  first  report  I  made  was  November  27, 
1911,  December  2,  1911,  December  14,  1911,  and  December  21, 
and  then  I  think  it  was  along  in  1912,  April,  the  next  one. 

Q.  May  I  see  them  all  ?  A.  Well,  there  is  the  first  one.  (Wit- 
ness hands  papers  to  Mr.  Colby.) 

Q.  The  reports  with  the  annexed  tables  which  you  have  handed 
me  are  too  voluminous  for  me  to  examine  them  at  this  moment.  I 
will,  however,  pass  to  what  appears  to  be  the  latest  in  point  of  time, 
namely,  a  communication  bearing  date  December  14,  1911,  ad- 
dressed to  Mr.  Prendergast,  lOomptroller,  and  I  see  from  a  hurried 
examination  it  is  somewhat  more  general  than  the  earlier  re- 
.ports,  somewhat  more  in  the  nature  of  a  summary  of  results  and 
of  views;  that  is  true,  is  it  not?  A.  Well,  the  summary  is  sup- 
ported by  tables  that  very  clearly  indicate  the  basis  upon  which 
these  allegations  were  reached. 
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ITr.  Colby. —  There  is  a  portion  of  this  letter,  Mr.  Chairman, 
w^hich  I  think  I  should  read,  and  I  believe  the  entire  letter  is  of 
sufficient  importance  to  warrant  its  being  made  a  part  of  our 
record. 

Chairman  Thompson. —  Very  well. 

Mr.  Colby. —  I  offer  in  evidence  this  letter,  from  the  Chief  Ac- 
countant of  the  city,  to  the  'Comptroller,  dated  December  14,  1911. 

(Same  was  received  and  marked  Exhibit  1.) 

Q.  This  was  a  report  prepared  by  you  at  the  request  of  the 
Comptroller?    A.  Yes,  sir. 

Q.  And  accompanied  this  elaborate  table  in  which  I  notice  there 
is  an  estimate  of  interest  burden,  deficits,  returns,  progress  toward 
the  wiping  out  of  deficits,  calculated  from  year  to  year  and  show- 
ing the  true  state  of  the  operation  at  various  times  in  its  progress  ? 
A.  Yes,  sir. 

Mr.  Colby. —  This  discussion  on  operating  and  revenue  seems 
interesting,  and  I  will  begin  to  read  the  letter  at  that  point : 

"AU  of  the  tables  herewith  submitted  have  been  based  upon 
the  constant  operating  expense  at  45  per  cent  of  passenger 
revenue  and  taxes  at  2  .per  cent,  making  an  annual'  charge  for 
such  of  47  per  cent  of  the  passenger  revenue.  In  the  light  of 
the  practical  experience  in  operating  the  present  subway  it 
would  seem  as  if  45  per  cent  of  passenger  revenue  was  too 
large  a  ratio  to  be  used  as  a  constant  factor  upon  which  to 
estimate  the  operating  expense.  It  would  apparently  follow 
that  after  the  first  four  or  five  years'  operation  of  the  extended 
subway  and  the  consequent  largely  increased  per  centum  in  its 
passenger  revenue,  which  at  the  end  of  the  first  five  years 
would  be  fully  40'  per  cent  greater  than  during  the  first  year, 
the  operating  expense  would  logically  be  expected  to  decrease 
in  its  relation  to  the  greatly  increased  passenger  revenue,  and 
that  therefore  this  constant  factor  of  45  'per  cent  would  in  all 
likelihood  prove  to  be  far  more  than  adequate  after  1920'  to 
meet  and  provide  all  operating  expense,  under  an  efficient 
business  management.  It  was  agreed,  however,  at  the  confer- 
ences which  were  held,  that  45  per  cent  with  an  additional  2 
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per  cent  for  taxes,  should  be  used  as  a  constant  factor.  A 
reduction  of  tlie  per  centum  of  operating  expenses  to  passenger 
revenue,  as  compared  with  the  ratio  used  in  these  tables, 
would  result  in  an  increased  amount  of  revenue  available  to 
reduce  the  city's  deficit  and  liquidate  it  much  sooner  than  as 
set  forth  on  the  tables  herewith  submitted. 

"  On  the  other  'hand,  these  tables  do  not  make  any  provision 
for  obsolescence  of  equipment  and  machinery,  or  for  deprecia- 
tion of  equipment,  plants  and  machinery.  I  believe  that  it 
could  be  safely  assumed,  however,  that  the  45  per  cent  charged 
as  operating  expense  would  be  sufficient  not  only  to  provide 
all  of  the  necessary  operating  expense  under  efficient  and 
careful  management  but  would  also  yield  sufficient  revenue  to 
provide  the  necessary  reserve  funds  for  obsolescence  and  also 
for  such  depreciation  in  rolling  stock,  other  equipment  and 
machinery  as  could  not  be  prevented  by  the  best  maintenance 
and  upkeep." 

The  report  continues  with  an  outline  of  an  alternative  method 
for  the  financing  of  these  subway  extensions.  This  will  appear 
fully  in  the  letter.  The  comment  of  the  Chief  Accountant  on  this 
point  is  interesting  and  brief : 

"  These  suggestions  are  respectfully  submitted  on  the 
ground  that  they  will  at  least  indicate  <a.  basis  upon  which 
terms  for  the  building  and  extension  of  subways  and  the 
operation  thereof  could  be  entered  upon  by  a  lessee  without 
■the  city  having  to  agree  to  any  preferential  application  of 
revenue,  and  which  would  not  entail  or  bring  into  the  propo- 
sition the  vexing  question  of  whether  the  actual  expense  of 
operation  was  greater  in-  amount  or  per  centum  than  it  should 
be. 

"  The  operating  expense  would  be  an  all  important  factor 
in  determining  to  what  extent  the  city  would  require  to  pro- 
vide each  year  and  for  an  extended  period,  either  by  bond 
issue  or  from  a  tax  burden  or  both,  a  deficit  for  interest  and 
sinking  fund  charges  on  its  new  investment  in  subways,  and 
it  is  quite  possible  that  the  adjustment  of  operating  expense 
within  an  amount  such  as  would  enable  the  city  to  liquidate 
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such  deficit  would  be  entirely  beyond  tihe  control  of  the  city 
or  its  administrative  officials. 

"  The  general  auditor  of  the  Interborough  at  the  conferences 
held  expressed  himself  as  believing  that  the  operating  expense 
and  the  taxes  would  amount,  for  a  good  many  years  at  least, 
to  50  per  cent  of  the  passenger  revenue.  If  such  should  prove 
to  be  the  case  it  would  mean  that  the  city  would  require  to 
issue  bonds  for  a.  much  longer  period  of  years  than  as  indi- 
cated in  the  tables  herewith  submitted  to  provide  the  annual 
interest  and  sinking  funds  on  its  new  investment  in  subways. 
This  in  turn  would  require  a  greater  annual  amount  being 
included  in  the  tax  budget  and  for  ^a  more  extended  period  of 
years,  to  provide  the  interest  and  carrying  charges  on  such 
bonds  as  would  necessarily  require  to  be  issued  to  meet  the 
interest  and  sinking  fund  on  the  city's  new  investment. 

"A  table  formulated  on  the  basis  of  50'  per  cent  of  revenue 
for  operating  expense  and  tax  indicates  that  the  balance  of 
revenue  available  for  the  payment  of  interest  and  sinking  fund 
charges  on  the  city's  new  investment,  estimated  at  $57,000,000 
would  be  so  meagre  as  to  require  yearly  issues  of  bonds  for 
such  purpose  ultimately  aggregating  over  $40',000v000',  the 
principal  of  which  could  apparently  never  be  redeemed  from 
the  city's  share  of  subway  revenue. 

"  The  conditions  of  the  present  operating  lease  required, 
from  the  beginning,  a  payment  by  the  lessee  of  all  of  the  in- 
terest charges  on  the  bonds  issued  by  the  city  for  the  construc- 
tion aoid  1  per  cent  for  sinking  fund  to  amortize  siaid  bonds. 
It  would  seem  that  this  is  a  provision  that  should  enter  into 
any  agreement  for  operating  new  subways,  and  that  in  addi- 
tion thereto  the  city  should  receive  a  per  centum  of  the  gross 
receipts,  at  any  rate,  from  a  period  where  it  could  approxi- 
mately be  assumed  that  there  would  be  a  resultant,  reasonable 
profit  to  the  lessee,  on  this  actual  investment. 

"Any  agreement  for  the  conjoint  building  of  new  subways 
and  their  operation  by  a  lessee,  which  would  be  predicated  on 
a  return  to  the  city  from  net  revenue,  viz.,  only  after  the 
lessee  had  received  his  profits  and  carrying  charges,  would,  be 
fraught  with  all  the  dangers  of  delay  and  the  postponement 
of  result  consequent  upon  a  management  and  expense  opera- 
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tion  the  cost  of  whioli  would  be  entirely  under  the  control  and 
in  the  hands  of  the  lessee,  and  -which  the  city  would  apparently 
be  powerless  to  influence." 

Q.  These  views  that  you  have  so  forcibly  stated  apparently  were 
laid  before  the  confreres  on  this  important  subject  at  a  very  early 
stage  in  the  negotiations?    A.  Yes,  sir,  in  December,  1911. 

Q.  Has  the  city  any  power  of  supervision  or  control  under  the 
new  contracts  on  the  subject  of  operating  expense  ?  A.  The  Public 
Service  Commission  are  the  only  body  that  really  have  any  control. 
The  Public  Service  'Commission  are  vested  with  whatever  authority 
may  be  vested  in  those  representing  the  city.  The  contract  when 
operation  begins  gives  to  the  Comptroller  the  right  with  the  Public 
Service  Commission  to  examine  the  account  of  the  operating  lessee 
with  a  view  to  determine  their  accuracy,  but  the  Comptroller's 
office  would  have  no  control  whatever  over  the  operating  expense. 
The  Public  Service  Commission  are  vested  with  whatever  authority 
may  be  vested  in  that  direction. 

Q.  In  other  words,  the  city's  participation  in  the  revenue  is  con- 
fined entirely  to  net  revenue?     A.  Net  revenue. 

Q.  How  long  do  you  think  it  will  be  before  the  city  participates 
in  any  of  the  earnings  of  the  new  subwaj's  ?  A.  Well,  I  anade  a 
computation  in  January,  1913,  prior  to  the  adoption  of  the  con- 
tracts, and  these  were  based  upon  somewhat  different  conditions, 
under  the  same  principle  but  different  conditions  — 

Q.  May  I  interrupt  you  there;  different  conditions,  you  mean 
conditions  altered  to  the  disadvantage  of  the  city,  as  the  result  of 
delays  ?  A.  The  conditions  being  the  city  were  required  to  make 
a  larger  investment  than  was  anticipated  when  these  were  prepared. 

Q.  In  other  words,  to  the  disadvantage  of  the  city,  altered  con- 
ditions ?  A.  The  lessee  was  required  to  also  provide  more  money 
in  construction  under  the  new  conditions,  and  upon  which  they 
would  receive  their  interest  and  sinking  fund  charges. 

Q.  Now,  if  you  will  just  lallow  me,  a  moment.  Assuming  a  con- 
dition which  closely  approximated  what  ultimately  the  contract 
provided  for,  that  does  not  include  any  interest  on  the  deficits 
which  the  Interborough  will  likely  have  to  carry  for  a  few  years 
and  which  will  make  a  material  difference  in  the  outcome.  This 
table  trying  to  make  a  forecast  of  what  was  likely  to  be  the  result. 
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shows  that  it  would  be  1933  if  we  began  on  the  1st  of  January, 
1917,  to  operate,  land  that  it  would  be  1933  before  the  city  would 
have  cleaned  up  its  interest  and  sinking  fund  charges.  That  was 
based  upon  an  investment  by  the  city  of  sixty  millions  and  by  the 
Interborough  Company  of  eighty  millions.  The  increase  of  the 
investment  by  the  city  under  the  contract  as  it  wias  finally  adopted 
and  the  inclusion  therein  of  interest  on  the  company's  deficit  dur- 
ing the  lean  years  of  operation,  and  the  fact  that  operation  will  not 
begin  until  very  likely  at  least  a  year  later  than  our  estimates  at 
that  time,  all  indicate  that  instead  of  1933  that  that  period  will  be 
put  back  for  quite  a  few  years.  The  condition  of  the  contract 
also  —  one  of  the  conditions  of  the  contract  also  is  that  the  city 
after  having  cleaned  up  its  end  and  'got  its  interest  and  sinking 
fund  charges  shall  then  begin  to  get  an  amount  equal  to  3.2'6  per 
cent,  on  its  investment  to  bring  it  up  even  with  the  lessee,  but  it 
will  be  a  long,  long  time  before  it  overtakes  that.  This  table  indi- 
cated that  in  1948  we  would  be  $12,0'00v000'  behind,  -and  the  pros- 
pects are  a  little  better.  With  the  increased  amounts  the  city  must 
put  in  the  prospects  are  not  improved. 

Q.  I  want  to  develop  that  a  little ;  on  the  assumption  that  opera- 
tion would  begin  in  1917,  and  upon  the  assumption  of  the  city's 
investment  and  the  company's  investment  at  the  time  that  table 
w&s  prepared,  you  say  it  would  be  at  least  1933  before  the  city  had 
caught  up  on  the  cumulative  deficits  of  its  own  ?    A.  Yes,  sir. 

Q.  But  the  investment  of  larger  sums  by  the  company,  the  in- 
vestment of  larger  sums  by  the  city,  the  postponement  in  time  of 
the  beginning  of  operation,  all  operate  to  augment  the  amount  of 
the  company's  preferential  claim  on  earnings,  also  augment  the 
city's  deficit  and  also  greatly  prolong  the  period  and  postpone  the 
day  when  the  city  will  be  in  a  position  to  participate  at  all  in  these 
net  earnings ;  is  that  true  ?  A.  Well,  I  would  like  to  put  it  more 
concisely. 

Q.  So  would  I,  Mr.  Maclnnes.  A.  The  factors  that  all  tend  to 
retard  the  period  in  which  the  city  will  come  into  its  own,  in  which 
the  city  will  get  back  its  own,  are  one,  the  delay  in  operation ;  two, 
the  interest  charges  on  the  Interborough's  deficit,  and  three,  the 
increased  costs  to  the  city  for  construction,  because  there  will  be  no 
increased  cost  to  the  Interborough.     So  it  is  these  three  elements 
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that  all,  each  and  every  one,  has  their  influence,  and  the  greatest 
is  the  increased  cost  to  the  city. 

Q.  Is  it  possible  that  the  entire  period  of  these  bonds  may  pass 
without  any  participation  by  the  city  in  subway  earnings  ?  A.  JSTo, 
I  think  that  the  subway  revenues  will,  if  there  is  anything  like 
efficient  management  at  all,  if  there  is  anything  like  a  public  super- 
vision, the  subway  revenues,  within  the  life  of  the  contract,  should 
clean  up  the  city's  investment.  How  far  it  will  go  towards  paying 
to  the  city  any  of  the  3.26  to  put  it  on  an  even  keel  with  the  Inter- 
borough  is  problematical. 

'Chairman  Thompson. —  What  do  you  mean  by  efficient  public 
supervision  ? 

Mr.  Maclnnes. —  I  mean  economical  management  is  an  absolute 
essential,  and  as  we  have  a  right  to  expect  some  such  thing  as  that, 
and  there  will  be  no  question  in  my  mind  of  the  passenger  traffic, 
and  the  only  evasive  and  elusive  quantity  is  the  operating  expenses. 
There  will  be  no  question  about  the  revenue.    It  will  be  coming  in. 

'Ohairman  Thompson. —  Are  you  able  to  state  whether  under  the 
present  law,  or  the  contracts  made  under  the  operation  of  the  Rapid 
Transit  Act,  whether  they  provide  for  such  supervision  as  you  have 
in  mind  on  the  part  of  the  city  or  the  public  ? 

Mr.  Maclnnes. —  Well,  I  think,  Mr.  Ohairman,  that  the  law 
gives  the  Public  Service  Commission  the  'greatest  latitude  towards 
making  rules  and  regulations  and  enforcing  them  as  it  may  con- 
sider essential  to  safeguard  the  city's  interest. 

'Chairman  Thompson. —  You  think  that  power  has  been  modified 
in  any  way  by  the  subway  contracts  ? 

Mr.  Maclnnes. —  No,  sir. 

Chairman  Thompson. —  If  you  have  an  efficient  Public  Service 
Commission,  they  really  would  regulate  this  contract  ? 

Mr.  Maclnnes. —  Yes,  sir. 

Chairman  Thompson. —  From  the  city's  standpoint  ? 

Mr.  Maclnnes. —  Yes,  sir. 
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Mr.  Colby,  resuaning: 

Q.  According  to  the  table  that  assumed  the  beginning  of  opera- 
tions in  1917,  you  calculated  that  you  would  clean  up  the  city's 
deficit  in  1933  and  the  city  might  then  begin  to  participate  in  the 
earnings  ?    A.    Yes,  sir. 

Q.  You  have  not  stated  how  long  a  postponement  of  that  de- 
sirable condition  "will  result  from  these  increased  expenditures  and 
from  the  increased  delay ;  have  you  formed  an  impression  in  your 
mind  ?  A.  I  have  not  had  an  opportunity  after  having  ^read  from 
the  public  press  as  to  vp'hat  the  additional  interest  and  debt  expense 
charges  are  likely  to  be  by  the  Interborough,  and  having  some 
knowledge  of  what  the  additional  real  estate  costs  are  likely  to  be 
I  have  not  had  an  opportunity  to  make  such  a  tabulation  as  I  feel 
would  justify  me  in  giving  expression  to  any  opinion.  I  would 
like  to  have  something  that  I  can  use  to  back  up  my  conclusion 
with  respect  to  a  subject  such  as  this. 

Q.  I  understand  you  perfectly;  in  other  words,  there  are  indi- 
cated facts  that  would  have  a  very  direct  bearing  upon  the  cal- 
culations, and  yet  you  have  not  any  true  measure  of  the  extent  or 
importance  of  those  facts  to  proceed  upon  as  yet  ?  A.  Well,  I  have 
not  had  an  opportunity  to  gi^'e  them  the  iweight  and  consideration 
I  should.  Up  to  the  present  moment  I  have  been  trying  to  get  ray 
work  in  shape  to  come  down  here,  and  I  worked  until  half  past  two 
this  morning,  and  yesterday  the  same  way. 

Q.  It  has  been  testified,  Mr.  Maclnnes,  that  the  company's  con- 
tribution to  construction  is  not  to  exceed  $58,000',0'0i0,  and  that  any 
insufficiency  of  this  sum  to  complete  construction  will  have  to  be 
made  by  the  city ;  that  is  true  ?    A.  That  is 'true. 

Q.  If  the  city  is  called  upon  to  make  up  some  deficit  on  this  ac- 
count, will  it  have  to  issue  new  bonds,  new  corporate  city  stock,  for 
that  purpose  ?    A.  Yes,  sir. 

Q.  That  in  turn,  will  add  to  its  interest  charges  and  increase  its 
deficit?    A.  Yes,  sir. 

Q.  And  it  follows  logically  that  it  will  operate  to  postpone  the 
date  when  the  city  begins  to  participate  in  revenue  ?    A.  ■S'urely. 

Q.  Your  calculation  of  1933  and  the  beginning  of  operation  in 
1917  does  not  reckon  upon  any  such  insufficiency  in  construction 
contribution,  does  it?    A.  ~No,  sir. 
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Q.  It  assumes  the  entire  fifty-eight  million  will  be  contributed 
and  spent  upon  proper  items  entering  into  construction  account? 
A.  Yes,  sir,  the  only  addition  I  have  in  here  is  two  million  instead 
of  the  fifty-eight,  the  city's  sixty. 

Q.  W'hat  is  the  amount  of  bonds  already  issued  by  the  city  in 
coimection  with  the  Interborough  contract  iN'o.  3 :  that  is  the  con- 
tract for  the  extension  of  the  subways.     A.  $40,000',0'00. 

Q.  What  is  the  amount  contracted  to  be  issued  ?  A. 
$65,625,000. 

Q.  What  is  the  amount  in  excess  of  that  figure  which  it  is  now 
indicated  the  city  will  have  to  contribute?  A.  Well,  I  think  that 
it  will  probably  be  in  the  neighborhood  of  from  $12,00'0,00'0  to 
$15,000,00'0  more. 

Q.  Twelve  to  fifteen  million  more?    A.  Yes,  sir. 

Q.  What  is  the  present  amount  of  the  debt  margin,  that  is  to 
say  how  much  un'appropriated  borrowing  power  has  the  city  at  the 
moment?     A.  $22,000,000';  $22,232,0OO>. 

Q.  This  additional  issue  of  twelve  million  bonds  is  not  deducted 
in  arriving  at  that  sum  ?    A.  No,  sir. 

Q.  These  additional  bonds  will  come  out  of  that  sum  ?  A.  They 
will. 

Q.  The  moment  these  additional  bonds  are  issued  there  arises 
the  concurrent  necessity  of  issuing  bonds  to  defray  interest  charges 
uix>n  them ;  isn't  that  true  ?  A.  Yes,  sir.  Being  issued  for  con- 
struction, the  law  authorizes  the  issue  of  other  bonds  to  meet  the 
interest  upon  them. 

Q.  And  this  estimate  of  yours  that  the  city  will  have  to  issue 
ten  or  twelve  millions  more  than  they  undertook  to  issue  is  not 
based  upon  any  idea  of  the  total  of  construction  accounts  except 
the  idea  you  had  when  the  contract  was  made;  is  that  right?  A. 
No,  sir,  that  is  based  upon  the  additional  extra  costs  that  are  loom- 
ing up  now,  due  to  increased  interest  over  and  above  the  original 
estimates  and  to  increased  costs  for  real  estate  over  and  above  the 
original  estimates. 

Q.  Does  it  proceed  'upon  any  assumption  that  there  may  be  a 
diminution  of  the  Interborough's  contribution  on  account  of  con- 
struction to  the  extent  of  ten  or  twelve  millions  for  interest 
charges  ?  A.  No,  sir,  it  does  not  include  any  more  than  a  probable 
five  millions  for  that. 
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Assemblyman  Feinberg. —  Do  jou  refer  to  the  cost  of  acquiring 
easements  in  the  cost  of  real  estate  ? 

Mr.  Maclnnes. —  Sometimes  you  have  to  acquire  the  property 
as  well. 

Assemblyman  Feinberg. —  Is  that  a  large  element  in  the  cost  ? 

Mr.  Maclnnes. —  Yes,  sir. 

Chairman  Thompson. —  Have  you  anything  to  show  how  much 
interest  has  been  incurred  on  'account  of  the  delay  in  operations  ? 

Mr.  Maclnnes. —  ISTo,  sir,  I  have  not. 

Chairman  Thompson. —  Can  you  give  an  estimate  of  that? 

Mr.  Maclnnes. —  Not  at  the  moment.  I  have  no  knowledge  at 
the  present  time  of  what  the  interest  computations  of  the  Inter- 
borough  'are. 

Chairman  Thompson. —  You  are  the  Chief  Accountant  in  the 
Comptroller's  office? 

Mr.  M'aclnnes. —  Yes,  sir. 

Chairman  Thompson. —  If  the  'Comptroller  makes  statements  on 
this  subject  himself,  he  gets  his  information  from  you  ? 

Mr.  Maclnnes. —  Yes,  sir. 

Chairman  Thompson. —  And  whenever  the  Comptroller  makes  a 
statement  in  relation  to  the  finances,  he  gets  his  information  from 
the  department  of  which  you  are  the  head  ? 

Mr.  Maclnnes. —  Yes,  sir. 

Q.  What  price  has  the  city  realized  upon  the  sale  of  bonds 
issued  for  subway  purposes,  at  what  rates  of  interest  have  the  bonds 
been  sold?  A.  4,  4^4  and  4%  per  cent.  I  would  like  to  say, 
in  further  explanation,  that  preceding  the  sale  of  bonds  by  the  city 
for  Rapid  Transit  Construction  and  for  any  other  public  improve- 
ment the  Comptroller  sells  corporate  stock  notes,  and  he  is  empow- 
ered to  sell  these  notes  for  a  short  varying  period  and  periods. 
The  present  Comptroller  had  the  Legislature  assist  him  by  passing 
a  law  in  1911  which  authorizes  (this,  and  the  experience  in  1915  of 
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the  city  in  finanoing  subway  construction  prior  to  the  issue  of  long 
term  bonds  is  reflected  in  these  rates  of  interest:  In  August,  3 
per  cent,  1916 ;  September,  -2,%,  2%,  2  3/16,  21/2 ;  October,  2  3/5, 
2  7/16,  2%,  2  7/16;  ITovember,  23/3;  December,  2  1/5,  2%;  ^and 
now  we  have  twenty-three  millions  of  corporate  stock  notes  for 
Kapid  Transit  purposes  outstanding  which  will  be  taken  up  at  the 
next  bond  sale,  and  the  interest  on  these  is  from  2%  to  2  3/32  per 
cent  J  so  you  see  that  in  the  actual  financing  of  the  subways  by 
this  means  we  have  borrowed  just  as  we  needed,  carrying  a  very 
little  on  hand  and  getting  lowest  rates  of  interest.  "When  these 
corporate  stock  notes  finally  crystallize  into  the  long  term  bonds 
and  are  sold  under  'sealed  bids,  the  rate  heretofore  has  not  been 
under  4^  and  4,  414  and  414- 

Q.  You  seem  to  have  pursued  a  diametrically  opposite  policy  in 
that  respect  to  that  pursued  by  the  Interborough  Rapid  Transit 
Company;  they  have  first  issued  their  bonds  carrying  an  interest 
charge  of  some  5%  per  cent;  they  bave  first  issued  their  bonds 
carrying  an  interest  charge  of  some  5%  per  cent  aggregating  re- 
cently over  $50,000,000  cash  on  which  they  received  2^^  per  cent 
interest,  'and  cleaning  up  the  bank  balance  by  subsequent  expendi- 
tures for  the  work  of  construction,  and  I  understand  you  have 
issued  your  notes  for  the  purpose  of  raising  money  actually  called 
for  at  the  extraordinarily  low  rates  of  interest  amounting  to  two 
and  a  S'mall  fraction  per  cent,  'and  as  the  'notes  accumulated  in 
amount  you  have  cleaned  up  the  notes  by  the  issuance  of  city  bonds 
at  414  and  4^2  per  cent  ?    A.  Yes,  sir. 

Q.  Of  course  the  method  you  have  pursued  is  infinitely  more 
saving  and  economical,  is  it  not?  A.  No  method  conld  be  more 
saving  than  the  method  pursued  by  the  city  in  financing  subway 
construction. 

Q.  The  city  has  never,  for  instance,  issued  its  bonds  in  a  large 
amount  and  thereby  built  up  a  large  cash  balance  on  which  it  has 
drawn  for  its  expenditures  in  construction  work?  A.  Prior  to 
1911,  the  city  found  its  money  by  two  or  three  sales  of  long  term 
bonds  during  the  year,  and  that  sometimes  meant  the  carrying  of 
quite  large  balances  in  bank,  but  in  1911,  as  I  have  already  stated, 
the  Legislature  passed  this  corporate  stock  note  act  to  enable  the 
Comptroller  to  borrow  from  hand  to  mouth,  and  effected  savings  in 
interest  costs,  and  it  could  not  be  possible  the  interest  cost  could 
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be  kcipt  at  any  less,  at  a  lower  figure,  than  tiie  city's  interest  costs 
are. 

Ohairman  Thompson. —  How  do  you  save  interest  by  borrowing 
money  ? 

Mr.  Maclnnes. —  In  these  cases  I  have  cited,  we  borrowed  it  at 
2%  and  put  in  the  bank,  and  as  long  as  it  lays  there  it  gets  2  per 
cent,  and  costs  %  per  cent. 

Ohairman  Thompson. —  If  you  have  it  in  the  bank,  what  would 
you  want  to  borrow  it  for  ? 

Mr.  M'aclnnes. —  We  have  to  have  it  on  tap,  and  could  not  pos- 
sibly raise  it  any  other  way  than  by  borrowing.  The  question  of 
how  long  you  should  borrow  it  for  is  a  mere  matter  of  judgment, 
but  it  would  be  simply  impossible  to  finance  the  construction  of 
these  Rapid  Transit  roads  by  the  city  without  borrowing. 

•Ohalrm'an  Thompson. —  Why  do  you  borrow  it  and  put  it  in  the 
banks  and  not  use  it  ? 

Mr.  Maclnnes. —  We  don't  put  it  there  and  not  use  it. 

Mr.  'Colby. —  One  of  the  very  important  charges  to  construction 
account  is  for  interest  losses  which  result  from  the  5%  per  cent 
paid  by  the  Interborough,  less  the  2'l/2  per  cent  received  from 
Morgan  &  Company  on  the  fifty  million  of  cash  balances,  and  the 
point  of  Mr.  Maclnnes'  testimony  is  that  the  city  by  borrowing  at 
2^2  or  2%  on  notes  the  money  it  actually  needs  for  expenditures 
for  construction,  is  enabled  when  accumulated  to  a  sufficient 
amount  to  clean  up  with  bonds  issued  ^at  4  per  cent,  and  there  is 
not  that  loss  on  money  in  disuse. 

Chairman  Thompson. —  You  can  borrow  money  on  short  term 
notes  cheaper  than  on  long  term  bonds  ? 

Mr.  Maclnnes. —  Yes,  sir. 

Ohairman  Thompson. —  That  is  new  to  me. 

Mr.  Maclnnes. —  We  do  it. 

iQhairm'an  Thompson. —  What  is  the  reason  for  that ;  is  that  be- 
cause the  notes  are  in  smaller  denominations  ? 
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Mr.  Maclimes. —  Yes,  sir. 

lOhairman  Thompson. —  And  more  people  willing  to  take  them  ? 

Mr.  Maclnnes. —  Yes,  sir. 

■Chairman  Thompson. —  If  you  issued  your  bonds  in  small  de- 
nominations you  would  get  them  taken  the  siame  way? 

Mr.  Maclnnes. —  I  don^t  know.  In  the  past  five  years  an  obser- 
vation of  the  money  market  has  shown  that  bonds  with  a  shorter 
term  of  years  to  run  have  sold  better  than  they  did  twenty  years 
ago.  Twenty  years  ago  it  would  seem  long  term  bonds  were  more 
in  preference.  ISTow  the  short  term  notes  we  use,  and  we  sell  them 
when  the  market  conditions  are  the  very  best.  We  keep  a  very 
close  and  careful  attention  to  the  progress  of  every  subway  con- 
tract, and  as  we  have  ten  days  in  which  to  pay  the  vouchers,  the 
contractors'  vouchers,  after  they  are  in,  and  we  try  to  pay  them 
within  that  time,  seven  days,  that  gives  us  enough  time  to  borrow. 
I  have  this  statement  of  every  contract  nve  have,  and  a  compilation 
of  the  vouchers  tells  us  what  we  need  to  borrow  for  that  particular 
month's  outlay,  and  we  borrow  it  to-day  to  pay  your  bills  to-mor- 
row, 'Senator.  The  interest  costs  are  kept  down  to  an  irreducible 
minimum  by  the  city  in  financing  its  subway  construction. 

Senator  Lawson. —  You  mean  that,  Mr.  Maclnnes? 

Mr.  Maclnnes. —  Yes,  sir ;  that  is  exactly  what  T  mean. 

Chairman  Thompson. —  It  is  entirely  new  to  me,  that  a  short 
term  loan  can  be  gotten  at  a  less  rate  of  interest  than  a  long  term. 
Up  to  this  moment  I  supposed  long-term  loans  bore  the  shortest 
interest,  and  of  course,  if  you  can  do  that,  borrow  money  at  two 
and  seven-eighths  on  notes,  it  is  easy  to  see  how  there  is  a  saving 
there,  and  you  issue  your  notes  at  ^'Yo  and  your  bonds  at  41/2  ? 

Mr.  Maclnnes. —  Yes. 

Chairman  Thompson. —  And  sell  them  at  par? 

Mr.  Maclnnes. —  Sell  them  at  a  premium. 

'Chairman  Thompson. —  At  a  premium. 
20 
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By  Mr.  Ck>lby: 

Q.  At  what  premium  have  these  subway  bonds  been  sold,  speak- 
ing generally  —  I  mean  the  city's  bonds  ?  A.  The  last  sale  brought 
a  premium  of  somewhere  about  1  —  as  to  about  1. 

Q.  101?    A.  Yes. 

Q.  Although  they  carried  only  4I/2  per  cent  interest  ?    A.  Yes. 

Q.  These  were  sold  to  the  public  ?  A.  Yes,  sir,  s<>ld  under  sealed 
bid.     The  conditions  are  that  they  cannot  be  sold  at  less  than  par. 

Q.  Was  any  comlnission  paid  on  their  sales  ?  A.  None  what- 
ever. 

Q.  There  was  no  necessity  the  city  was  under  of  oarrying  the 
proceeds  of  sale  as  a  deposit  balance  with  any  bank  or  bankers  ? 
A.  No.  The  method  is  that  a  bond  sale  by  the  city  is  used  for  the 
purpose  of  redeeming  all  of  these  short  term  notes  that  we  have 
been  borrowing  money  on,  at  the  lowest  possible  rate  of  interest. 
We  cannot  borrow  on  those  beyond  one  year.  Now,  we  had  to  clean 
them  up. 

Q.  And  you  have  sought  to  restrict  your  borrowings  on  notes, 
even  carrying  so  low  a  rate  of  interest  as  you  have  testified  to,  to 
your  actual  needs,  as  to  expenditures?    A.  Yes,  sir. 

Q.  Thus  saving  the  city  all  avoidable  interest  charge  ?  A.  Yes, 
sir. 

Mr.  'Oolby. —  I  think  that  is  very  clear,  Mr.  'Chairman. 

Chairman  Thompson. —  Yes,  it  is.  If  it  was  not  for  tJie  law 
that  required  you  to  issue  those  notes  for  one  year  only,  it  would 
bo  foolish  to  issue  41/^  per  cent  bonds  to  take  up  2*%  per  cent  notes 
with. 

Mr.  Maclnnes. —  Well,  you  would  require  to  have  a  law  that 
would  enable  you  to  issue  a  longer  term  eventually,  because  we 
won't  be  in  a  position  to  redeem  them  —  we  could  not  redeem  them 
in  a  short  term  of  years.  You  must  have  'a  number  of  years  in 
which  to  redeem  them. 

By  Mr.  Colby: 

Q.  Mr.  Maclnnes,  I  think  the  Committee  would  be  interested 
in  a  statement  of  the  interest  cost  to  the  city  u]i  to  December  31. 
lOlT).  Could  that  be  prepared  in  your  office  without  too  much 
exertion?     A.   Oh,  that  can  be  prepared  very  readily. 
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Q.  Let  me  give  you  this  little  memorandum  oii  that  point,  will 
youi!  (Counsel  gives  memorandum  to  witness.)  Does  the  city 
aim  to  carry  as  moderate,  not  t.o  say  reduced,  balances,  as  possible, 
of  cash  ?     A .  They  always  do. 

Q.  You  look  upon  a  mounting  cash  balance  as  not  necessarily  an 
indication  of  careful  financial  management,  do  you  i  A.  Xot 
when  we  can  raise  it  readily  by  an  issue  of  notes.  Ko  need  of  in- 
curring interest  costs  when  the  money  itself  is  not  actually 
necessary. 

Q.  The  city  has  not  any  bank  balance  anywhere  upon  which  — 
which  is  costing  it  '2%  or  3  per  cent  per  aimuni  interest,  has  it  ^ 
A.  Which  is  costing  — 

Q.  Which  is  costing  2%  to  3  per  cent  in  interest  losses  ?    A.   jSTo. 

Q.  Or  which  is  costing  it  more  than  it  receives  in  interest  ?  A. 
Well,  there  may  be  —  there  may  be  two  or  three  million  dollars 
that  may  be  costing  us  more.  For  instance,  the  proceeds  of  a  bond 
sale  that  has  not  yet  been  used  to  liquidate  the  different  bills  and 
vouchers  costing  us  41/^  per  cent,  and  we  are  getting  2.  Now,  the 
proceeds  of  that  bond  sale  would  be  very  small,  because  the  larger 
part  of  it  is  used  to  take  up  the  notes.  But  there  would  be  several 
millions,  perhaps,  in  anticipation  of  obligations  which  we  must 
meet,  and  which  would  be  costing  net  21/2,  until  the  money  was  all 
expended. 

Q.  How  much  of  such  money  has  the  city  on  hand  at  the  mo- 
ment, applicable  to  these  contracts?  A.  Not  more  than  —  T  don't 
believe  there  is  more  than  a  couple  of  million  dollars  at  the  present 
time.     It  is  a  question  if  we  have  that. 

Chairman  Thompson. —  You  said  some  time  ago,  that  in  194S, 
you  would  be  $12,00'0',000  behind,  'according  to  some  figures  you 
have  made.  You  got  down  to  as  far  as  1948.  When  you  wore 
pressed  for  an  idea  as  to  how  long  it  would  be  before  the  city  would 
participate,  you  said  there  might  be  some  obligations  which  you 
had  not  in  mind.  Assuming  you  had  that  $12,0'0'0,00'0'  behind  in 
1948,  figuring  on  that  alone,  how  much  further  time  would  it  take 
before  the  city  participated,  to  catch  up  that  twelve  millions,  ac- 
cording to  your  table? 

Mr.  Maclnnes. —  Well,  it  would  probably  take  in  the  neighbor- 
hood of  six  years,  at  least. 
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Chairman.  Thompson. —  Six  years  more.  Th-at  would  get  you  to 
'54.  That  is,  if  there  is  no  waste  and  no  foolishness  charged  to 
construction.  Could  these  contracts  have  been  made  so  that  the 
city  Avould  have  realized  sooner  on  its  investment? 

Mr.  M-acInnes. —  I  beg  your  pardon  ? 

'Chairman  Thompson. —  Could  these  contracts  have  been  made 
so  that  the  city  could  have  realized  sooner  on  them  ? 

Mr.  Maclnnes. —  Well,  when  I  made  the  report  which  —  from 
which  Mr.  'Colby  has  read  certain  extracts,  I  was  very  much  of  the 
opinion  that  the  contract  should  not  be  predicated  upon  net  re\'- 
enue;  that  the  conti-act  should  be  predicated  upon  a  recognition 
that  the  city  as  a  partner,  having'  little  or  no  control  ovei'  the  oper- 
ating expense,  should  at  least  have  the  interest  on  its  bonds  pro- 
vided, and  if  in  the  lean  years  in  the  beginning,  that  it  was 
necessary  to  divert  the  payment  of  its  sinking  funds,  that  could  be 
done,  because  the  debt  could  be  amortized  well  within  the  period 
of  the  contract.  It  did  not  require  the  forty-nine  yeai's  to  amortize 
the  debt,  1  per  cent.  My  belief  —  my  reason  for  suggesting  this 
was  because  that  «-ould  compel  economical  management.  If,  on 
the  other  hand,  that  the  two  partners,  the  one  who  had  the  control 
over  all  the  revenue,  ■was  guaranteed  his  before  the  city,  I  felt  that 
there  would  not  be  the  same  impelling  force,  the  same  impelling 
reason  to  economical  mana'gement. 

Chairman  Thompson. —  There  is  nothing  —  if  you  made  it  on 
net,  there  is  nothing  —  there  is  no  data  on  what  they  do  —  that  is, 
there  is  nothing  to  impress  upon  the  people  operating  the  road  any- 
thing beyond  sufficient  economy  to  get  their  own  — 

Mr.  Maclnnes. —  Yes. 

OhaiiTn-an  Thompson. —  and  not  take  care  of  the  other. 
By  Mr.  'Colby: 

Q.  Now,  Mr.  Maclnnes,  is  there  any  basis  upon^  which  ojjeration 
was  possible,  on  which  those  operating  economies  are  enforced  or 
necessary  on  the  part  of  the  operating  company  ?  A.  Well,  I  have 
said  already  that  the  Public  Service  Corn-mission  is  the  only  body 
\'osted  with  the  authority  to  compel  a  pro]iei*  recognition-  of  efficient 
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rnanagemeiit  and  economical  management  in  the  roads  —  in  the 
management  of  the  roads. 

Q.  There  are  some  important  mimicipal  operations  of  subways 
that  are  conducted  on  the  basis  of  a  division  of  gross,  aren't  there  ? 
In  the  city  of  Paris,  for  instance  'i  A.  Well,  while  this  was  under 
discussion  I  recall  —  while  the  contracts  were  under  discussion,  I 
recall  that  it  was  stated,  and  I  believe  it  to  be  so,  that  the  subways 
in  Paris  are  operated  under  the  very  simple  method  of  the  city 
receiving  4,  and  the  operator  6.  It  receives  of  ©very  five  cents  at 
least  —  yes,  of  every  five  cents  the  city  receives  2  and  the  operator 
3  — ^40  and  60  per  cent ;  that  is  the  division. 

Q.  And  that  automatically  enjoins  upon  the  operator  economies 
and  efficiencies  of  operation  within  that  agreed  division  of  gross 
receipts  ? 

lOhairman  Thompson. —  Well,  you  as  a  — 

Mr.  C'olby. —  Just  a  moment,  Mr.  Chairman.  I  would  like  to 
ha^-e  that  question  answered,  because  it  is  a  matter  of  significance 
to  me  in  connection  with  some  later  questions.  Will  you  read  that 
question  ? 

(The  question  was  read  by  the  stenographer.) 

A.   The  operator  has  got  to  get  all  his  carrying  charges  out  of 
that,  and  consequently  — 
Q.  That  is  his  agreed  share. 

Mr.  Colby. —  Excuse  me,  Mr.  Chairman. 

Chairman  Thompson. —  All  I  wanted  to  o'bserve  was  —  it  is 
rather  out  of  my  mind  now  —  all  I  wanted  —  all  I  was  suggesting, 
was  obserxdng  —  you  were  a  resident  of  the  city  of  ISTew  York  in 
1916.  and  suggested  the  city  should  get  two  cents  out  of  -every  five 
cents? 

Mr.  Maclnnes. —  No. 

Chairman  Thompson. —  You  would  not  hope  to  have  such  ideas 
as  that? 

Mr.  Maclnnes. —  I  was  merely  stating  a  division.  Oh,  I  don't 
expect  to  live  to  see  that. 
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Chainnan  ThomiDsoii. —  Xo.  There  is  one  more  thing.  Did  you 
ever  make  that  suggestion  in  relation  tx>  this  contract  that  you  made 
in  answer  to  my  question  a  few  moments  agx),  in  relation  to  the 
city  taking  its  share  of  the  gross  earnings  ?  Did  you  make  it  to  any 
of  the  men  interested  in  neg'otiating  the  contract  at  the  time? 

Mr.  ^iTacInnes. —  You  mean  as  to  its  being  on  the  basis  of  gross 
earnings  '^ 

Ohairman  Thouipsou. —  Yes. 

]\rr.  ]\laclnnes. —  Of  coui'se,  it  is  in  the  report. 

'Chairman  Thompson. —  What  is  that'^ 

Mr.  Maclnnes. —  It  is  contained  in  the  report  that  I  made. 

Chairman  Thompson. —  Report  to  whom  'I 

Mr.  Colby. —  It  is  contained  in  the  e.xtracts  I  read  on  tlie  record 
to-day. 

Oiainnau  Thompson. —  1  just  wanted  to  know.  When  was  that 
made  ? 

Mr.  ]\Iaclnncs. —  December,  1911. 

Chairman  Thompson. —  Who  Avas  the  report  made  to  '. 

Mr.  Maclnnes. —  It  was  a  report  made  to  the  transit  committee. 
Comptroller  and  Mr.  McAneny. 

Chairman  Thompson. —  The  Comjitroller  and  the  President  of 
the  Board  of  Aldermen  and  the  Mayor  ? 

Mr.  Maclnnes. —  Yes. 

Chairman  Thompson. —  Is  there  any  —  did  they  ever  take  it  up 
further  with  you,  or  talk  with  you  about  it  I 

Mr.  Maclnnes. —  We  had  quite  some  discussions  about  it,  but 
the  kind  of  a  contract  that  I  was  ^a  believer  in,  was  apparently  a 
contract  which  they  could  not  get  the  lessees  to  agree  to. 

Chairman-  Thomjjson. —  Do  they  agree  now  ? 

Mr.  Machines. —  I  believe  I  may  safelj'  say  that  the  views  were 
looked  u|ioii  as  being  —  as  indicating  the  kind)  of  a  contract  which 
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it  would  bti  a  good  thing  if  the  city  could  have  made,  but  the  city 
could  not  make  that  contract,  apparently. 

Chairman  Thompson. —  Well,  they  didn't  make  it  anyway. 
Mr.  Maclnness. —  Xo,  they  didn't. 

By  Mr.  Colby: 

Q.  Mr.  itaclnues,  have  the  ong-ineers  of  the  i'ublic  Service 
Commission  ever  made  an  estimate  of  the  increase  on  account  of 
interest  that  would  have  to  be  taken  care  of  by  the  city  in  connec- 
tion with  construction  work?     A.   "^"es,  they  have. 

Q.  Do  you  remember  what  they  estimated  that  additional  in- 
terest at?  A.  I  think  the  additional  interest  was  estimated  at 
$7,5.00,000. 

Q.  Have  you  made  any  estimate  as  to  oiicrating  deficit  which 
will  have  to  be  carried  or  met  by  the  issuance  of  new  city  bonds? 
A.  Well,  that  is  —  T  said  that  I  had  not  had  an  oj)portunitj^  of 
making  any  table  3'et  based  upon  the  probable  additional  cost  to  the 
city  in  construction. 

Q.   As  I  recall  your  testimony,  it  was  fifteen  millions  ?     A.   Yes. 

Q.  What  is  the  amount  of  the  item  for  Public  Service  engineer- 
ing and  superintendence  that  enters  into  the  cost  of  the  subway? 
A.  About  $15,000;0{){). 

Q.  In  other  words,  the  Public  Service  Commission  has  expended 
for  engineering  and  superintendence —  A.  ISTot  has,  but  will  — 
has  and  will. 

Q.  Has  partially  and  will  ultimately  expend  $].-i,00O,00'0  ?  A. 
Yes,  sir. 

Q.  What  projrortion  of  that  is  a  burden  upon  the  city,  or  is  to  be 
borne  by  the  city  ?  A.  Oh,  all  of  that  will  have  to  be  borne  by  the 
city. 

'Senator  Lawson. —  Is  that  in  addition  to  these  amounts  ? 
Mr.  Maclnnes. —  Yes. 

Senator  Lawson. —  In  the  subway  —  dual  subway  contract  ? 
Mr.  Maclnnes. —  ^'es.     They  were  not  included  in  the  original 
costs  to  be  provided  by  the  city. 
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By  Mr.  Colby: 

Q.  Is  that  also  in  addition  to  the  charges  for  engineering  and 
superintendence  which  the  Interborough  has  paid  ?  A.  That  is  in 
addition. 

Q.  ISTow,  it  has  appeared  in  the  evidence  already  introduced  that 
there  are  important  items  under  construction  account  and  under 
equipment  account,  representing  payments  by  the  engineers  —  by 
the  Interboroug'h  to  its  engineers  for  engineering  and  superintend- 
ence ;  the  city  is  a  contributor  to  that  payment  as  well,  isn't  it  ?  A. 
The  city  is  not  a  contributor  to  those  payments. 

Q.  Would  you  not  say  so  in  the  event  that  the  city  has  a  deficit 
under  construction  account  to  make  up?  A.  The  city  is  a  con- 
tributor to  all  the  additional  costs  of  subway  construction,  whether 
these  be  due  to  increased  costs  for  interest  or  increased  cost  for 
administration,  or  increased  cost  for  acquiring  real  estate. 

Q.  Or  increased  cost  for  engineering  and  superintendence  ?  A. 
Yes,  sir.  Whatever  is  recognized  and  included  as  part  of  the  cost 
of  construction,  that  carries  the  amount  over  and  above  the  fifty- 
eight  millions  to  be  contributed  by  the  Interborough,  the  city  has 
to  find. 

Q.  So  that  if  engineering  and  superintendence  amounting  to 
large  figures  carry  that  increased  cost  beyond  fifty-eight  million, 
the  city  may  be  paying  not  only  the  fifteen  millions  for  engineering 
and  superintendence  for  the  Public  Service  'Oommission,  but  the 
engineering  and  superintendence  charges  of  the  Interborough  ?  A. 
Whatever  is  included  in  the  cost  of  construction. 

Mr.  Colby. —  I  think  that  is  clear.    I  believe  that  is  also  true. 

Senator  Lawson. —  What  does  that  $15,0€O,000i  cover? 

Mr.  Maclnnes. —  It  covers  the  cost  of  superintendence  and  engi- 
neering from'  the  beginning  of  the  construction  of  the  Center  street 
loop  line. 

Senator  Lawson. —  Covers  special  salaries  to  anybody? 

Mr.  Maclnnes. —  Well,  I  cannot  tell. 

'Senator  Lawson. —  Any  extraordinary  salaries  for  services,  ex- 
traordinary services  ? 
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Mr.  Maclnnes. —  I  believe  that  they  have  pro-rat«d  the  costs  of 
the  Cominission  during  this  time. 

'Senator  Lawson. —  Has  the  city  made  any  compilation  per  month 
or  per  annum  of  this  $  1 5,0 00,0 O'O,  since  the  inception  of  the  idea 
of  having  these  increased  transit  facilities? 

Mr.  Maelnness. —  Have  they  made  — 

Senator  Lawson. —  Has  the  Finance  Department  any  detailed 
record  of  this  $15,000,000  which  has  been  expended? 

Mr.  Maclnnes. —  We  have  no  detailed  record.  The  Public 
Service  Commission  furnish  us  with  the  statements. 

Senator  Lawson. —  You  pay  the  money  as  they  furnish  the  state- 
ments ? 

Mr.  Maclnnes. —  A  large  part  of  the  money  has  been  paid. 

Senator  Lawson. —  That  is  what  I  mean.  And  the  Public  Serv- 
ice 'Commission  now  has  the  figures  on  which  you  have  paid  out 
this  money,  a  large  part  of  fifteen  millions  ? 

Mr.  Maclnnes. —  And  the  Public  'Service  Commission  are  the 
commission  vested  with  the  authority  to  determine  how  much  of 
their  supervision  and  engineering  shall  be  included  as  a  part  of  the 
cost  of  construction  ;  and  tbat  is  their  estimates  that  T  am  using. 

By  Mr.  Oolby: 

Mr.  Maclnnes,  did  any  such  item  as  fifteen  millions  for  super- 
intendence and  engineering  enter  into  tlie  discussion  of  the  negotia- 
tions at  the  tiime  these  contracts  were  entered  into?  A.  Yes,  but 
it  was  clearly  understood  that  they  would  be  provided'  outside  of 
the  amount  that  was  to  be  contributed  by  the  city.  At  the  time  that 
these  —  that  this  contract  was  under  discussion,  the  city  had 
already  over  thirty-five  millions  —  $35,4'0'0,0'0O.  in  the  construc- 
tion of  subways  which  came  within,  or  which  ultimately  came 
within,  the  purview  of  this  contract  ITo.  3.  And  the  city  provided 
an  additional  $28,200,000  on  the  18'th  of  March,  1913,  and  that 
$28,200,000',  or  the  $35,000,000'  preceding  it,  did  not  contain  any 
of  the  expenses  for  engineering  and  supervision.  These  had  been 
paid  by  the  city  as  each  month  went  on  going  back,  so  far  as  the 
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Center  street  loop  lines  are  concerned,  to  jl'907.  But  the  contract 
provided  that  while  there  was  no  debt  incurred  at  that  time,  a  good 
deal  of  money  had  been  paid  out  —  no  debt  incurred  or  money 
specifically  set  aside  for  the  engineering  and  superintendence,  yet 
it  was  to  be  capitalized  by  the  city  and  made  a  part  of  the  cost  of 
construction,  upon  which  it  was  to  receive,  when  there  was  revenue 
enough,  its  interest  and  sinking  fund.  And  the  Public  Service 
Commission  will  determine  the  amount  for  engineering  and  super- 
intendence, which  would  be  added  to  each  one  of  these  contracts. 

Q.  Let  me  -ask  you  .at  that  point :  T  understood  you  to  say  that 
the  only  reliance  of  the  city  for  protection  against  these  excessive 
costs  is  the  Public  Service  Commission.  Is  there  any  v.-ay  by 
which  the  city  can  protect  itself  from  the  Public  Service  Commis- 
sion ?  In  other  words,  is  the  Public  Service  Commission  the  abso- 
lute autocrat  as  to  the  amount  of  charges  for  engineering  and  super- 
intendence that  it  shall  roll  over  on  the  city  in  this  matter?  A. 
The  lessee  may  take  exception ;  if  it  does  it  within  thirty  days,  the 
lessee  may  take  exception  to  the  Public  Service  Commission's 
statement  of,  or  determination  of,  the  amount  for  su]>erintendence 
and  engineering  which  the  city  is  to  charge. 

Q.  Yes. 

Chairman  Thompson. —  Both  of  you  are  a  little  in  error  there. 
This  is  not  fixed  by  the  Public  Service  Commission.  It  is  fixed 
by  the  chief  engineer  of  the  Public  Service  Commission,  and  the 
lessee  or  the  Public  Service  Commission,  either  one,  must 
appeal  within  thirty  days  from  that  determination ;  otherwise  it 
becomes  absolute  under  the  Public  Service  Commissions  Law.  The 
engineer  is  the  man  that  passes  on  all  that,  and  if  the  Public 
Service  Commission  don't  of  its  own  initiative  look  at  that  and 
appeal  in  thirty  days,  they  are  stuck.     That  is  correct,  isn't  it  ? 

Mr.  Maclnnes. —  Yes. 

By  Mr.  Colby. 

Q.  When  was  the  last  determination  by  the  Public  Service  Com- 
mission? A.  With  resipect  to  the  Interborough  engineering  and 
superintendence,  there  has  been  one  and  that  was  relating  to  the 
amounts  prior  to  the  18th  of  March,  1913. 
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'Ohairmau  Thompson. —  Has  there  ever  been  an  appeal  taken  by 
the  lessee  or  Public  Service  Comanission  or  anybody  eke  ? 

Mr.  Maclnnes. —  Not  to  my  knowledg'e. 

Chairman  Thompson. —  Has  anybody  ever  frnne  to  look  at  the 
report  of  the  engineer? 

ilr.  Maclnness. —  I  don't  know. 

Chairman  Thompson. —  Did  yon  mer  hear  of  anybody  looking  at 
the  report  of  the  engineer  ? 

Mr.  Maclnnes. —  No. 

Chairman  Thompson. —  Or  asking  about  it,  or  paying  any 
attention  to  it? 

iStenator  Lawson. —  Did  the  city  ever  look  at  it  or  its  financial 
officers  ? 

]\[r.  Maclnnes. —  Well,  now,  that  determination,  I  believe,  was 
not  published  until  after  the  time  when  any  apj^eal  could  be  taken 
from  it.  I  believe  that  the  Comptroller  never  saw  or  knew  any- 
thing about  the  items  entering  into  that  determination  until  within 
a  very  short  while  ago. 

Chairman  Thompson. —  As  a  matter  of  fact,  the  Public  Service 
Commission's  annual  rqjort  is  not  published  for  a  year  and  a  half 
after  the  law  requires  it  to  be  made  and  filed;  that  is  correct, 
isn't  it  ? 

'Senator  Lawson. —  Do  you  think,  Mr.  Maclnnes,  in  view  of 
what  you  have  stated,  that  the  law  should  be  amended,  that  the 
Public  Service  Commission  should  submit  to  the  city  these  finan- 
cial matters  that  they  pass  upon  before  the  time  to  appeal  has  ex- 
pired—  the  time  of  the  city  to  appeal? 

Mr.  Maclnnes. —  Well,-  I  believe  that  no  debt  should  be  valid 
against  the  city  of  New  York  until  the  liability  has  been  passed 
upon  and  accepted  by  the  Board  of  Estimate. 

Chairman  Thompson. —  Somebody  representing  tlie  city  ought 
to  be  permitted  to  help  incur  it? 
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Mt.  Maclnnes. — •  The  Board  of  Estimate  is  composed  of  officials 
elected  by  the  people.    They  should  be  the  only  board  to  determine. 

'Ohairman  Thompson. —  They  should  have  som«  responsibility  in 
Incurring  it? 

]\'Ir.  Maclnnes. —  Yes. 

Senator  Lawson. —  I  take  it,  Mr.  Maclnnes,  from  this  state- 
ment, that  the  lessees  of  the  operating  companies  might  go  to  the 
Public  Service  Commission  and  present  administration  costs  that 
might  exceed  $4,000,000  or  $5,000,000,  which  would  be  a  charge 
on  the  city,  and  at  the  present  time  the  city  would  have  no  relative 
say  as  to  whether  that  was  proper  or  otherwise. 

Mr.  Maclnnes. —  Well,  the  engineers,  with  the  determination, 
could  be  appealed  from  by  the  'Commission. 

Senator  Lawson. —  If  the  city  kneM'  of  it.  Where  would  the 
city  come  in  on  that  ?  I  am  looking  to  the  protection  of  the  city  of 
New  York.  Where  does  the  city  come  in  if  the  engin-eer  passes  an 
amount  of  $5,000,000'  or  more,  which  would  become  a  charge  on 
the  city  of  New  York  ? 

Mr.  Colby. —  I  have  not  been  paying  as  much  attention  as  I 
should  to  this.  I  heard  just  enough  of  Senator  Lawson's  question 
to  be  interested.     I  would  like  to  hear  that  question. 

(The  question  was  read  by  the  stenographer  as  follows :  "  Where 
does  the  city  come  in  if  the  engineer  passes  an  amount  of  $5,000,- 
O'O'O  or  more,  which  would  become  a  charge  on  the  city  of  New 
York?") 

Mr.  Maelnness. —  Well,  the  Commission  have  the  right,  or  the 
lessee  has  a  right,  to  appeal  from  the  en^gineer. 

Senator  Lawson. —  What  does  the  city  gain  ?  The  lessee  put^ 
in  the  charge.  The  lessee  goes  to  the  Public  'Service  Commission 
and  says  "  Here  is  a  schedule  covering  administration  expenses, 
construction  expenses,  and  so  forth,  that  amounts  to  $5,000,000. 
The  chief  engineer  passes  that  as  correct.  The  report  is  not  printed 
until  the  time  for  the  appeal  has  elapsed.  Wliere  does  the  city  come 
in  to  protect  itself  ? 
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Mr.  Maclimes. —  Well,  I  have  answered  you,  that  the  Commis- 
sioB  have  the  right  to  appeal  under  the  law. 

By  Mr.  Colby: 

Q.  To  appeal,  Mr.  Mclnnes,  from  the  finding  or  determination 
of  its  own  engineer?     A.  Yes. 

Q.  Isn't  that  a  sort  of  perverted  conception  of  relationship,  that 
the  'Oommission  should  be  obliged  to  appeal  from  the  determination 
or  finding  of  its  own  employee,  and  if  so,  to  whom  do  they  appeal  ? 
A.  The  engineer. 

Chairman  Thompson. —  The  city  themselves,  through  their  own 
officers,  have  no  right  to  appeal,  except  they  can  do  it  through  the 
Public  Service  'Commission  ?  That  is  correct,  isn't  it  ?  They  ap- 
peal from  the  report  of  the  engineer  ?  And  that  is  provided  by  the 
dual  subway  contract  ? 

Mr.  Maclnnes. —  Well,  you  gentlemen  are  lawyers,  and  I  am 
merely  a  layman. 

'Senator  Lawson. —  You  know  something  about  these  dual  sub- 
way contracts.  ISTow,  do  they  permit  things  that  are  not  contained 
in  the  Public  Service  Commissions  Law  ? 

j\Ir.  Maclnnes. —  ISFo,  I  don't  think  they  do. 

Senator  Lawson. —  Well,  they  do  in  this  case,  don't  they  ? 

Mr.  Maclnnes. —  No,  that  is  — 

Senator  Lawson. —  I  am  asking  you,  Mr.  Maclnnes,  if  there  is 
anything  in  the  dual  subway  contracts  that  contravenes  the  Public 
Service  Commission. 

Mr.  Maclnnes. —  I  don't  think  so. 

Mr.  Colby. —  Mr.  Maclnnes  feels  at  the  moment  that  he  is  not  a 
lawyer. 

Mr.  Maclnness. —  I  am  not  a  lawyer.  I  don't  know  anything 
about  that.  That  is  simply  between  him  (referring  to  Senator 
Lawson)  and  me. 


622  Investigation  of  Pcisijc  Skrvice  Comiiissioks 

By  Mr.  Oolby: 

Q.  Isn't  such  a  provision  as  this  rotary  system  of  appeals  con- 
tained in  the  dual  contracts  also,  and  hasn't  it  received  the  approval 
of  the  Board  of  Estimate?  A.  Well,  the  contracts  were  authorized 
on  the  18th  of  March,  1913,  but  I  don't  believe  for  a  moment  that 
the  members  of  the  Board  of  Estimate  have  realized  that  under 
this,  that  really  one  man  — 

Senator  Lawson. —  Would  have  all  to  say. 

Mr.  Maclmies. —  Yes;  and  that  the  Commission,  who  have  aji- 
pointed  it,  is  the  only  board  representing  the  people  that  could  take 
exception  to  his  finding  or  his  determination.  I  don't  think  they 
realize  it.  I  think  that  this  — the  investigation  of  your  Committee 
has  brought  this  point  out  and  made  it  \'ery  clear  and  forcible. 

Chairman  Thompson. —  That  was  stated  by  Judge  McOall  way 
back  last  October. 

S'enator  Lawson. —  Mr.  Maclnnes,  you  don't  have  to  be  a  lawyer 
to  answer  this  question :  Who  is  responislble  for  the  delay  in  pub- 
lishing these  reports  ;  that  is,  what  part  of  the  Public  'Service  Com- 
mission is  responsible  for  the  ])ublishiug  of  these  various  reports, 
if  you  know  ? 

Mr.  Maclnnes. —  Oh,  I  don't  know. 

Senator  Lawson. —  Well,  with  the  Commission  itself  or  with  the 
counsel,  or  with  the  secretary  of  the  Coimnission  ?  Did  you  ever 
confer  with  the  'Commission,  or  any  part  of  it,  to  find  what  its 
functions  are,  or  who  is  in  charge  of  various  de])artments  ? 

Chairman  Thompson. —  Well,  it  is  a  —  I  think  the  requirement 
of  the  law  is  the  secretary  ]>ublishes  these  reports. 

Senator  Lawson. —  I  want  to  know  if  the  secretary  of  the  Public 
Service  'Commission  is  delinquent  in  his  duty  in  not  publishing 
these  reports  before  the  thirty  days  for  ajipeal  elapses. 

Mr.  Maclnnes. —  Isn't  that  determination  signed  by  the  engi- 
neer, Mr.  Colby? 

Mr.  'Colby. —  This  is  signed  —  this  is  a  determination  of  the 
chief  engineer  of  the  Public  Service  Commission. 
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Mr.  Maeln'iies. —  I  think  it  co-mes  irom  tlie  chief  engineer's 
v.ffice. 

Mr.  'Oolby. —  And  is  signed  by  Alfred  Craven,  chief  engineer  of 
the  Public  Service  Commission. 

Chairman  Thompson. —  Is  it  endorsed  by  the  sooretary  as  an 
act  of  the  'Commission  ? 

Mr.  'Colby. —  It  is  a  formal  act  of  the  engineer.  It  is  entitled, 
"  In  the  Matter  of  the  determination  of  the  Chief  Engineer  of  the 
Public  Service  Commission  for  the  First  District,  under  the  con- 
tract dated  March  19,  193  3." 

Chairman  Thompson. —  The  question  Mt.  Lawson  wants  to  raise 
is  whose  duty  it  is,  after  the  engnneer  makes  a  report,  to  print  and 
publish  it  within  thirty  days. 

Senator  Lawson. —  Do  you  know,  ^fr.  Maclnnes  ? 

Mr.  Maclnnes. —  I  don't. 

Chairman  Thompson. —  Perhaps  you  better  get  in  touch  with 
the  Public  Service  Commission  and  ascertain  that  fact,  whose  duty 
it  is  to  publish  that. 

Assemblyman  Kincaid. —  Has  any  complaint  ever  been  made  by 
any  city  official,  as  to  the  failure  to  print  this  report  or  determina- 
tion within  the  time  of  appeal  ? 

Mr.  Maclnnes. —  I  don't  know. 

Asseanblyman  Kincaid. —  Have  you  ever  been  to  the  Public 
S'ervice  Commission  with  a  complaint  of  that  kind? 

Mr.  Maclnness. —  I  never  have. 

Assemblyman  Kin«aid. —  Have  you  over  suggested  it  to  anyone? 

Mr.  Maclnnes. —  I  never  have. 

Assemblyman  Kincaid. —  Has  the  Comptroller  ? 

Mr.  Maclnnes. —  I  don't  know  whether  he  has. 

Mr.  'Colby. —  The  contract  between  the  city  of  New  York  and 
the  InterboTough  Rapid  Transit  Company,  described  as  contract 
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No.  3,  provides  for  these  determinations  by  the  chief  engineer,  and 
in  case  either  the  lessee  or  the  city  is  dissatisfied  with  his  deter- 
mination, there  is  a  provision  here  for  an  appeal  within  thirty  days, 
and  in  that  event  the  chief  engineer  determines  whether  his  prior 
determination  was  reasonable.  Apparently  the  city  and  the  lessee 
are  left  remediless  and  theoretically  satisfied. 

Mr.  Quaokenbush. —  That  is  not  correct.  There  is  a  provision 
for  arbitration  beyond  that.  That  contract  is  understood  by  every- 
body.    There  is  nothing  ridiculous  about  it. 

Ohairaiian  Thompson. —  That  was  made  by  the  city  officials  and 
the  Interborough  and  the  B.  R.  T.,  and  the  Public  Service  'Com- 
mission, when  they  put  this  great  public  benefit  over  on  the  19th 
of  March,  1913. 

Mr.  Quackenbush. —  There  is  no  question  about  it,  as  far  as  Mr. 
Colby  igoes,  and  in  that  event  there  is  a  provision  for  arbitration. 

Mr.  'Colby. —  I  have  not  come  to  that.  Where  is  the  arbitration 
provisiion  ? 

Mr.  Quackenbush. —  There  is  no  question  about  that,  because  we 
have  been  through  it;  under  the  present  contract. 

Mr.  Colby. —  It  may  be  as  diverting-  as  the  provision  for  the 
present  determination.     Let  me  see  that  determination. 

Chairman  Thompson. —  Everybody  will  concede,  inasmuch  as 
this  contract  is  signed  by  the  city  officials,  and  it  needed  their 
signature,  they  will  be  charged  witli  knowledge  of  this  condition, 
so  that  it  should  be  their  duty  to  have  somebody  get  in  touch  with 
these  decisions  of  the  engineer  some  time  within  thirty  days  after 
they  are  made,  regardless  of  any  printed  or  published  notice  of  it 
from  the  secretary.    Isn't  that  true  ? 

Mr.  Maclnnes. —  I  think  it  is  true  that  the  Public  Sei'vioe  Com- 
mission have  properly  been  looked  upon  as  the  body. 

Chairman  Thompson. —  Shouldn't  the  city  officials  themselves  — 
isn't  it  their  duty  ?  They  signed  the  contraxst  and  made  this  con- 
dition possible.  Wasn't  it  the  duty  of  some  city  official  to  look  into 
these  determinations  of  the  engineer,  so  that  the  city's  rights  would 
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be  protected,  and  an  appeal  could  be  bad,  wbefcher  it  is  printed  or 
piiblisbed  or  not  ?  ,  Don't  you  tbink  so  ? 

Mr.  Maclnnes.—  Well,  we  didn't  get  tbat  report  from  tbe  Public 
Service  Commission. 

Cbairman  Thompson. —  You  never  sent  anybody  to  appear  be- 
fore tbe  engineer  wben  these  things  were  done,  did  you  ?  The  city 
never  did  that  ? 

Mr.  Maclnnes. —  We  didn't  know  that  the  engineer  bad  them 
under  consideration. 

Mr.  Quackenbush. —  The  contract  provides  that  the  engineer 
within  six  months  from  the  b^inning,  must  make  this  prior  de- 
termination. That  contract  is  executed  by  the  Board  of  Estimate 
as  well  as  by  everybody  else.     It  is  in  the  contract. 

Mr.  Colby. —  I  will  call  the  Committee's  attention  to  this  pi-o- 
vision,  which  I  am  indebted  to  Mr.  Quackenbush  for  referring  to, 
with  relation  to  the  further  procedure  after  an  appeal  from  the 
chief  engineer's  determination.  Under  the  caption  "  Final,  if  not 
objected  to,"  I  find  this  provision  of  the  contract:  "  In  such  re- 
determination "  —  that  is  upon  appeal  to  the  chief  engineer  from 
the  chief  engineer  —  "  any  such  redetermination  shall  be  final  and 
conclusive  unless  the  Commission  or  the  lessee  shall  within  thirty 
days  after  its  receipt  of  such  redetermination,  give  written  notice 
to  the  other  that  it  requires  the  same  to  be  submitted  to  arbitration 
of  the  court  as  hereinafter  provided  "  — and  I  am  perfectly  willing 
to  state  what  every  lawyer  would  recognize  as  a  principle  of  law, 
that  the  ground  for  successful  appeal  from  a  determination  by  the 
chief  engineer  which  would  be  held  to  be  probably  a  discretionary 
act,  probably  the  exercise  of  a  power  confided  in  him  by  law,  would 
be  looked  upon  by  the  court  as  giving  it  very  little  scope,  if  any, 
for  a  third  determination  of  a  question  of  fact  confined  by  law  in 
the  first  instance  to  the  designated  public  official.  However,  we 
cannot  spend  the  afternoon  arguing  that  fact.    It  may  be  stated. 

C'hairman  Thompson. — No. 

Mr.  Colby. —  I  would  like  to  call  attention  to  this  fact  before  we 
Icax-e  the  question  of  detenninalnon:    That  the  chief  engineer's  de- 
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termination  on  the  subject  of  engineering  and  superintendence  in 
the  so-called  prior  determination  of  October  14,  1913,  is  as  fol- 
lows :  "  The  cost  of  lessee's  expenses  for  superintendence,  and  so 
forth,  in  and  about  construction  for  the  specified  lines  of  the  rail- 
road is  as  follows."  After  giving  certain  items,  he  says  the  total 
cost  for  lessee's  expenses  for  superintendence,  and  so  forth,  is 
$271, 965. 01,  and  under  the  same  determination  he  fixes  the  city's 
expense  for  superintendence,  and  so  forth,  within  the  same  period, 
and  over  the  same  lines,  as  $l,2'61,3r)3.07.  Now,  that  determina- 
tion is  apparently  made  under  this  authority.  The  actual  and 
necessary  net  cost  in  money  to  the  lessee  for  superintendence,  insur- 
ance, damages,  administration,  engineering  and  legal  expenses  in 
and  about  construction,  including  in  respect  of  the  cost  of  con- 
struction for  initial  operation  the  expense  above  referred  to  in  this 
paragraph  actually  and  necessarily  incurred  or  payable  by  the 
lessee  in  and  about  construction  prior  to  the  date  of  this  contract, 
and  in  addition  the  actual  and  necessary  expenses  incurred  or 
payable  by  the  lessee  in  printing,  engraving,  and  so  forth. 

l^y  Mr.  'Oolby: 

Q.  Mr.  Midlines,  do  you  happen  to  know,  or  are  you  able  to 
answer  this  question:  Was  the  allowance  of  $58'9,0i0'0'  on  account 
of  administration  and  other  expenses  incurred  by  the  Interborough 
in  connection  with  the  subway  —  was  that  an  allowance  m^ade  by 
the  chief  engineer  of  the  Public  Service  Commission  ?  A.  I  don't 
know. 

Q.  Apparently  under  the  authority  in  which  be  determines  the 
amount  allowed  for  engineering  and  superintendence,  there  is  a 
]iower  to  determine  the  allowance  for  legal  expense  and  administra- 
tion expense.  That  is  true,  isn't  it?  A.  That  is  what  you  have 
read. 

Q.  That  is  a  point  on  which  we  must  examine  someone  more 
cognizant  with  the  facts.  I  would  like  to  ask  you  this  question. 
Of  course  the  city  owns  the  present  and  the  projected  subways, 
doesn't  it  ?  A.  It  owns  the  present  subway  and  it  should  own  the 
projected  one. 

Q.  I  mean  the  projected  subways  will  be  operated  by  the  Inter- 
boi'ough  as  a  lessee,  and  the  city  is  the  owner? 
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■Ohainnan  Thompson. — After  eighty-five  years. 

A.  Presumably. 

Q.  There  is  a  provision  foa*  recapture  after  ten  years  or  the 
expiration  of  the  lease.    The  city  is  the  owner  of  the  fee. 

Chairman  Thompson. —  Recapture  don't  mean  anything,  with 
the  debt  limit  as  close  as  it  is  now.    Cbuldn't  buy  it. 

Q.  The  question  to  which  I  am  leading  is  this:  The  city  is  also 
really  the  guarantor  of  the  income  of  the  investors  in  the  securities 
v.f  this  subway,  in  result  and  in  final  effect.  It  has  submitted  to 
the  holders  of  the  bonds  issued  by  the  bankers  the  preferential, 
giving  them  the  'right  to  participate  prior  to  the  city's  participating 
to  any  extent  (     A.   The  contract  gives  the  lessee  — 

Q.  What  justification  can  there  be  — 

Chairman  Thompson. —  Let  him  answer. 

A.  —  not  only  the  right,  but  gives  them  an  equivalent  for  their 
present  profits  of  $6,335,0OO. 

Ey  Mr.  Colby : 

Q.  Exactly.  Now,  what  justification  is  there  for  the  city  allow- 
ing the  Interborough  Rapid  Transit  Company,  those  facts  being 
true  as  stated,  to  issue  its  bonds  at  931/2,  carrying  five  per  cent 
interest,  and  a  sinking  fund  payment,  in  addition,  and  when  the 
city,  which  is  the  owner  of  this  property  or  guarantor  of  this 
revenue,  is  able  directly  to  finance  itself  and  sell  its  bonds  above 
par  and  at  a  rate  of  interest  of  41/2  pei"  cent  ?  A.  The  city,  in  the 
contract  entered  into  between  the  Interborough  and  the  city  and 
also  between  the  B.  R.  T.  and  the  city,  each  one  of  these  lessees 
were  allowed  to  finance  their  obligations  under  the  contract  at  a 
three  per  cent  discount;  that  is  all  the  discount  that  they  will 
receive  any  credit  for. 

'Chairman  Thompson. —  That  is  all  they  were  supposed  to,  under 
the  contract. 

Mr.  Maclnnes. —  No.  They  won't  get  any  more.  Three  per 
cent  discount  on  the  bonds.  Three  per  cent  on  58  million,  and  on 
the  22  for  equipment,  or  $2,40'0,0'0O,  in  the  case  of  the  Inter- 
borough. 
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By  Mr.  Colby: 

Q.  The  Public  Service  Commission,  I  believe,  have  got  the 
power  — • 

Assemblyman  Burr. —  You  asked  Mr.  Maclnnes  a  question. 
You  asked  what  justification  there  was.     Will  he  please  answer? 

Mr.  Maclnnes. —  I  answered  the  question  by  stating  what  the 
facts  are. 

Mr.  Colby. —  It  is  a  pretty  hard  question. 

Mr.  Maclnnes. —  I  should  not  be  asked  to  indulge  in  my  own 
conclusions. 

Chairman  Thompson. —  We  may  ask  you  some  time. 

'Senator  Lawson. —  I  think  the  Committee  is  entitled  to  have 
your  opinion  on  that. 

Chairman  Thompson. —  How  many  years  have  you  been  in  this 
position  ? 

Mr.  Maclnnes. —  Well,  my  opinion  on  that  might  be  of  very 
little  interest  to  anybody. 

'Chairman  Thompson. —  We  will  give  it  credit  for  whatever  it  is 
worth,  after  we  take  it. 

Mr.  Colby. —  I  feel  that  Mr.  Maclnnes  has  been  so  studious  and 
helpful  to  the  'Committee  that  it  would  possibly  be  — 

'Senator  Lawson. —  We  appreciate  that,  Mr.  Colby.  That  is  the 
reason  we  want  that  opinion. 

Assemblyman  Burr. —  I  think  he  should  answer  that. 

Mr.  Colby. —  Mr.  Maclnnes  is  the  chief  accountant,  and  possibly 
this  carries  him  into  controvei-ted  matters.  Perhaps  he  is  modest 
about  giving  his  opinions. 

Assemblyman  Burr. —  Well,  if  you  don't  want  him  to  answer,  I 
am  satisfied. 

!Mr.  Colby. —  T  would  be  interested  in  his  opinion,  but  I  feel  a 
little  disinclination  to  urge  him  to  embark  on  that.  Of  course,  the 
CVmimittee  has  the  right  to  direct  its  e.xamination. 
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Assemblyxaan  Burr. —  Mr.  Maclnnes  is  a  city  official. 
Mr.  Colby. —  Couldn't  you  give  your  — 
Mr.  Maclnnes. —  I  am  an  employee. 

By  Mr.  Colby: 

Q.  Couldn't  you  give  us  the  benefit  of  your  impression  on  that, 
Mr.  Maclnnes?  A.  Well,  Mr.  'Colby,  on  the  18tli  of  March,  1913, 
when  the  city  had  authorized  this  contract,  'and  leading  up  to  it,  it 
was  necessary  to  find,  if  the  dual  system  was  to  be  carried  through, 
and  if  that  was  the  only  plan  by  which  the  city's  congestion  could 
be  relieved,  by  which  it  could  be  made  one  great  city  in  fact,  by  a 
system  of  transportation,  it  was  absolutely  necessary  to  find  160 
millions  for  construction  alone,  and  the  city  did  not  have  any 
more  —  even  after  it  received  $69,943,0'00  bonds  exempted,  it 
could  not  find  any  more  debt  incurring  power  than  88  millions. 
It  pledged  $28,200,000  of  that  to  the  Interborough  contract,  and 
$60,0001,000  to  the  B.  E.  T.  contract.  The  $72,100  additional  for 
construction  was  foTind  or  prwdded  by  the  operators,  by  the  two 
companies  — 

Mr.  Quackenbush. —  Millions,  you  mean. 

Mr.  Maclnnes. —  Millions,  I  should  say.  And  the  question  of 
whether  the  city,  the  credit  of  which  is  as  high  as  that  of  any 
municipality  in  the  world,  the  question  of  whether  it  should  justify 
discount  at  97  per  cent,  can  only  be  answeredi  by  considering  the 
financial  situation  at  the  time,  and  the  fact  that  the  city  could  not 
go  on  of  itself  with  these  dual  contracts.  So,  therefore,  I  confine 
my  answer  to  the  bare  statement. 

Senator  Lawson. —  That  is  all  right;  that  is  sufficient. 

Mr.  Maclnnes. —  I  believe  every  member  of  the  Board  of  Esti- 
mate at  the  time  did  the  best  they  possibly  could  with  respect  to 
these  .contracts. 

By  Mr.  Colby: 

Q.  Mr.  Maclnnes,  I  believe  the  Interstate  'Commerce  Commis- 
sion, as  well  as  the  Public  Service  'Commission,  promulgated  a 
rule  which  both  will  observe,  that  debt  discount  or  debt  expense  is 
not  a  proper  charge  to  construction  account;   is  that  not  true? 
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A.  Yes,  that  is  a  part  of  their  rule,  part  of  their  rules  of  die  Public 
Service  Commission  with  respect  to  public  service  corporations. 

Q.  Yes.     A.  With  respect  to  electric  and  railway  companies. 

Q.  Are  the  bonds  of  the  Interborough  Rapid  Transit  Company 
wholly  or  in  part  exempt  of  tax?  A.  Well,  Counsellor,  1  cannot 
answer  you  that  question.  The  subway  itself  is  wholly  exempt 
from  any  franchise  tax.  There  was  a  mortgage  tax.  The  company 
had  to  pay  interest  on  some  mortg'age  tax,  or  at  least  their  recording 
some  mortgage  tax  — 

'Ohairman  Thompson. —  Eecording  tax,  one  per  cent. 

By  Mr.  Colby: 

Q.  The  subway  is  entirely  free  of  real  estate  tax?    A.  Yes,  sir. 

Q.  And  a  special  franchise  is  hold  to  be  real  estate?  A.  Yes. 
All  special  franchises  are  held  to  be  real  estate,  and  are  so  taxed, 
but  this  franchise  is  not  so  taxed. 

Q.  Y^ou  are  not  certain  as  to  whether,  for  instance,  the  expendi- 
tures of  this  company  for  construction  and  equipment,  the  Inter- 
borough's  80  millions  expended  for  construction  and  equipment 
would  be  taxable  or  exempt  of  tax  ?    A.  I  don't  know. 

Mr.  Colby. —  Do  you  wish  to  suspend? 

Chainnan  Thompson. —  How  much  would  that  special  franchise 
be  worth  ? 

Mr.  Maclnnes. —  Well,  before  it  is  all  completed,  there  will  be 
an  investment  of  approximately  200  millions,  and  you  have  a 
franchise  of  49  years.    The  value  of  the  franchise  is  X. 

Chairman  Thompson. —  What  do  you  mean  by  that  ? 

■Senator  Lawson. —  That  is  a  lesson  in  algebra.  That  is  what  the 
Comptroller  wants  to  teach  us. 

j\f r.  Maclnnes. —  It  is  a  question  for  us  to  consider  and  discuss, 
as  to  what  the  value  of  that  franchise  would  be.  We  would  first 
begin  to  measure  it  according  to  the  moneys  there  are  in  it. 

Chairman  Thompson. —  Is  there  any  complaint  in  your  office  — 
have  you  had  complaint  made  as  to  these  reports  issued  after  the 
30'  days  have  expired,  or  the  engineer  —  any  complaints  ? 
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Mr.  Maclnnes. —  I  don't  know  of  any. 

Ohairman  Thompson. —  If  there  is,  will  you  look  to-night  and 
bring  it  in  the  morning  ? 

We  will  sns23end  now  unless  there  is  something  of  account. 

Mr.  Maclnnes. —  Just  a  moment  before  you  adjourn. 

Ohairman  Thompson. —  Yes. 

Mr.  Maclnnes. —  jSTow,  you  asked  me  about  the  probable  results 
of  this  contract,  this  operating  contract  for  the  Interborough,  and 
it  does  seem  to  me  as  if  you  ought  to  see  the  other  side  of  the 
picture.  There  is  another  contract,  and  that  is  with  the  B.  E.  T., 
and  a  table  prepared  by  me,  prior  to  the  adoption  or  authorization 
of  the  contracts  was  with  a  view  to  see  how  the  city  would  likely 
come  out  financially,  viewing  these  two  contracts  as  one,  so  that 
you  might  see  about  the  use  of  the  profits  to  the  city,  the  probable 
profits  to  the  city,  arising  from  the  B.  E.  T.  contract,  to  what 
extent  the  city  could  thereby  avoid  and  obviate  the  necessity  of 
raising  moneys  to  meet  the  deficit  on  the  Interborough. 

Chairman  Thompson. —  We  will  take  that  up  to-morrow 
morning. 

Mr.  Maclnnes. — And  that  would  give  you  a  better  general 
jTicture  of  what  the  financial  outlook  is  likely  to  be  — 

Mr.  Colby. —  In  other  words  — 

Mr.  Maclnnes. —  because  the  B.  R.  T.  pa-omises  splendid  returns 
after  the  — 

Mr.  Colby. —  In  other  words  — 

Mr.  Maclnnes. —  first  few  years  to  the  city. 

Chairman  Thompson. —  We  will  pursue  that  to-morrow.  We 
cannot  do  everything  in  one  day.  I  appreciate  that  I  have  not  put 
iu  much  time  to-day. 

Mr.  Maclnnes. —  I  would  like  to  say  this  afternoon  that  I  found 
that  I  had  been  evading  you.  But  I  haven't.  The  Comptroller 
was  the  man  that  found  me.  I  didn't  know  you  were  looking  for 
me.     And  I  hope  the  newspaper  men,  at  any  rate,  won't  for  a 
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minute  think  that  'Comptroller  Prendergast  had  anything  to  do 
with  the  fact  that  I  was  an  elusive  quantity  yesterday. 

Chairman  Thompson. —  The  Committee  now  holds  prematurely, 
possibly,  that  you  are  not  an  elusive  quantity. 

We  will  suspend  now  until  to-morrow  morning  at  11  o'clock. 

Whereupon,  at  4:30  o'clock  p.  m.,  an  adjournment  was  taken  to 
Thursday,  February  17.  1'916,  at  11  o'clock  a.  m. 


FKBRUARY  17,  1916 

ISTew  York  County  Lawyeks'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson.- —  I  never  have  taken  this  into  account  at 
all  with  the  Committee,  this  is  a  small  room,  and  a  lot  of  people 
get  in  here,  and  we  are  glad  to  have  you  come,  and  we  have  got  to 
have  you,  if  you  want  to  come  here,  but  you  fill  up  the  room  with 
smoke  and  it  is  hard  to  get  along.  The  pictures  make  a  lot  of 
smoke,  too,  and  I  suppose  we  have  got  to  have  them  taken,  and  I 
wonder  if  we  can  make  some  suggestion  that  you  take  what  pictures 
you  want  now  and  we  will  go  on.  I  will  request  everybody  to  get 
in  every  kind  of  position  you  want  and  let  them  take  the  pictures. 

Theodoee  p.   Shonts,  being  first  duly  sworn,  testified  as 
follows : 

By  Mr.  Colby: 

Q.  Mr.  Shonts,  you  are  the  President  of  the  Tnterborough  Rapid 
Transit  Company?    A.  lam. 

Chairman  Thompson. — -Mr.  Shonts,  it  has  been  the  custom  of 
this  Committee  with  witnesses  in  transactions  which  in  any  way 
on  the  face  of  them  look  as  though  there  might  be  something  in- 
volving a  conflict  with  the  Penal  Code,  to  ask  those  witnesses  if 


Report  of  Joint  Legislative  Committee  633 

they  will  sign  a  waiver  of  immunity,  and  while  it  is  a  rather  dis- 
agreeable duty  to  perform,  I  think  it  is  my  duty  to  ask  you  at  this 
time  if  you  will  sign  such  a  waiver  for  the  record. 

Mr.  S'honts. —  I  am  advised  hj  counsel  that  tliere  is  no  statute 
which  gives  immunity  to  a  witness  appearing  before  a  legislative 
committee,  and  therefore  I  am  perfectly  willing  to  sign,  and  for 
the  additional  reason  I  know  of  nothing  for  which  I  would  ask 
immunity.     S'o  I  would  be  very  glad  to  sign  such  a  waiver. 

Ohairman  Thompson. —  While  we  are  waiting  for  that,  I  want 
to  make  a  correction  in  the  testimony.  It  seems  the  check  to  Elihu 
Eoot  was  made  January  10,  1906,  and  I  think  our  record  made  it 
appear  the  service  was  performed  in  1906.  The  bill  is  for  a 
retainer  for  six  months  ending  August  1,  1905,  so  that  that  will 
show  that  his  retainer  was  from  February  1,  1905,  to  August  1, 
1905,  for  which  he  was  not  paid  until  later. 

(Waiver  of  immunity  signed  by  Mr.  Slionts  and  acknowledged.) 

Mr.  Colby. — As  I  recall  the  payment  to  Mr.  Eoot,  there  was 
simply  a  statement  made  of  payment  to  Mr.  Eoot  in  190i6. 

Chairman  Thompson. —  I  think  that  is  correct. 

By  Mr.  Colby: 

Q.  You  are  the  president  of  the  Interborough  Eapid  Transit 
Oompany  ?    A.  Yes,  sir. 

Q.  Are  you  president  of  other  companies  comprised  in  the 
transit  system  of  New  York  ?  A.  I  am  president  of  the  Inter- 
borough Consolidated  Corporation  and  of  the  New  York  Railways 
"Company. 

Q.  Are  you  an  officer  of  the  Interborough  —  of  the  Eapid 
Transit  Subway  'Construction  Company?  A.  I  am  president  of 
that  also.  I  forgot  that,  excuse  me.  It  may  be  I  am  of  the  Eealty, 
but  I  am  not  sure ;  of  the  Subway  Eealty  Company.    I  am. 

Q.  Do  you  draw  any  salaries  other  than  that  as  president  of  the 
Interborough  Eapid  Transit  Company?  A.  I  draw  from  all  of 
them,  and  division  made  by  our  staff,  and  the  aggi-egate  amount  is 
one  'hundred  thousand  dollars. 

Q.  And  apportioned  among  these  companies  ?  A.  Apportioned 
among  the  various  companies,  and  also,  although  I  am  not  president 
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of  it,  a  small  portion  of  that  is  from  the  Isew  York  &  Queens 
County  Railway  Company. 

Q.  How  long  have  you  been  president  of  the  Interborough  liapid 
Transit  Company  ?  A.  I  came  here  as  president  of  the  old  Inter- 
borough Metropolitan  Company  on  April  1.  190'7.  I  think  about 
a  year  later  I  was  made  president  of  the  Interborough  Rapid 
Transit  'Company. 

Q.  The  Interborough  Metropolitan  at  that  time  being  the  hold- 
ing company  which  owiied  the  stocks  of  the  Iiilcrborough  Rapid 
Transit  Company  and  of  the  New  York  Railways?  A.  At  that 
time  the  Metropolitan  Street  Railway  and  affiliated  companies,  New 
York  &  Queens  'County,  and  Subway  Construction,  and  Subway 
Realty,  and  so  forth,  and  I  think  there  has  been  no  change  in  any 
excepting  the  old  Metropolitan  Street  Railway  Company. 

Q.  What  position  were  you  holding  when  you  came  to  jSTew 
York  to  accept  these  official  positions?  A.  'Chairman  of  the 
Isthmian  Canal  Commission. 

Q.  Had  you  had  any  prior  experience  in  the  conduct  of  railway 
operations?  A.  For  many  years  had  been  a  railroad  builder  and 
operator  in  the  West. 

Q.  And  had  been  officially  connected  with  some  of  the  railnjads 
in  the  West?  A.  Yes,  sir;  I  had  been  president  and  general 
manager,  general  superintendent,  and  I  came  u]i  from  the  ranks. 

Q.  Had  you  been  president  of  any  railroads  in  the  West?  A. 
Tlie  Indiana.  Illinois  &  Iowa,  and  Toledo,  St.  Louis  &  Western, 
and  afterwards  the  Iowa  'Central,  and  the  Minncaiwlis  &  St.  Ix)iiis, 
the  Chicago  &  Alton,  and  the  Detroit  &  Toledo  'Shore  Line,  and  I 
think  some  other  roads. 

Q.  At  the  time  you  came  here  were  you  an  officer  of  any  of  the 
western  railroads  ?    A.  I  was. 

Q.  What  official  positions  did  you  hold  with  the  western  rail- 
roads? A.  I  was  president  of  the  Toledo,  'St.  Louis  &  Western 
when  I  came  here. 

Q.  And  that  is  the  only  official  position?  A.  That  is  my  recol- 
lection. 

Q.  AVhat  salary  did  you  receive  upon  coming  to  the  Inter- 
borough road  ?  A.  At  first  $7r(,OiOO'  a  year.  I  came  here  to  take 
charge  of  the  construction  and  o]ieration  of  the  properties.  Those 
were  the  duties  officially  assigned  to  me. 
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Q.  Did  you  continue  to  hold  your  official  position  in  the  rail- 
roads of  which  you  were  president  in  the  West?  A.  For  some 
years. 

(Assemblyman  Kincaid  presiding.) 

Q.  For  how  long  a  period  ?  A.  I  think  until  about  two  years 
ago. 

Q.  Two  years  agK)  ?  A.  Yes,  sir,  about  that  time.  That  is  my 
best  guess  now. 

Q.  And  the  discharge  of  your  duties  as  such  president  occupied 
a  portion  of  your  time,  as  I  understand  ?    A.  Yes,  sir. 

Q.  And  you  made  frequent  visits  to  the  West  in  connection  with 
those  duties?  A.  I  made  occasional  trips  to  the  West  in  connec- 
tion with  those  duties. 

Q.  And  I  understand  that  you  did  not  relinquish  the  western 
presidencies  until  about  two  years  ago?  A.  That  is  my  recol- 
lection. 

Q.  They  were  the  Toledo,  St.  Louis  &  AVestern,  and  what  other 
railroads?  A.  At  that  time,  at  the  time  I  gave  them  up,  I  think 
was  president  of  five  railroads. 

Q.  The  Toledo,  St.  Louis  &  Western,  Ohicago  &  Alton,  Minne- 
apolis &  St.  Louis  Railroad,  Iowa  Central,  and  Detroit  &  Toledo 
Shore  Line?  A.  Yes,  sir;  Minneapolis  &  St.  I^iiis,  and  Detroit 
&  Toledo  Shore  Line. 

Q.  Did  you  receive  a  salary  from  each  of  those  railroads  ?  A.  f 
received  a  salary  from  the  Clover  Leaf,  from  the  Alton,  and  the 
Minneapolis  &  iSt.  Louis,  and  the  Iowa  Central,  and  from  the 
Detroit  &  Toledo  'Shore  Line. 

Q.  What  salaries  did  you  receive  from  the  Toledo,  St.  Louis  & 
AVestern  Railroad  ?  A.  I  would  have  to  refresh  my  recollection  on 
that.  I  don't  remember  w'hat  salaries,  or  how  they  were  dis- 
tributed. 

Q.  Can  you  tell  me  the  aggregate  of  the  four  salaries?  A.  I 
think  I  received  from  the  Detroit  &  Toledo,  and  the  Alton  com- 
bined, $25,000',  and  I  think  possibly  $15,0'0i0'  from  the  Iowa  Cen- 
tral and  the  Minneapolis  &  'St.  Louis.     That  is  my  best  guess. 

Q.  About  $40,000?    A.  Yes,  sir. 

Q.  And  this  continued  until  two  years  ago,  until,  say,  January, 
1914?  A.  That  is  —  possibly  Mr.  Fisher  can  refresh  my  recol- 
lection on  that. 
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Mr.  Fisher. —  That  is  approxiiaately  correct. 

Q.  How  long  did  you  receive  a  salary  of  $75,000  from  the 
Interborough  Eapid  Transit  Company  and  the  other  companies? 
A.  I  think  until  about  the  time  I  resigned  those  positions  in  the 
West. 

Q.   And  then  your  salary  was  increased?     A.   To  $10O,OO0i. 

Q.  Was  it  understood  by  the  Interborough  Rapid  Transit  Com- 
pany that  a  portion  of  your  time  would  be  devoted  to  the  discharge 
of  those  duties  of  those  salaried  positions  in  the  West?  A.  Yes, 
sir,  the  same  as  understood  with  the  United  States  government  that 
T  would  continue  as  president  of  the  Clover  Leaf  when  I  took  the 
chairmanship  of  the  Isthmian  Canal  Commission. 

Q.  Your  salary  from  the  Interborough  has  continued  at 
$100,000'  per  annum  ?  A.  Since  the  date  it  was  increased  to 
$100,000  per  annum. 

Q.  Do  you  recall  that  date?    A.  No,  sir. 

Q.  I  am  perfectlj'  willing  Mt.  Fisher  should  prompt  you  on 
these  dates. 

Ml".  Fisher. —  I  should  have  to  look  them  up. 

A.  'Can  I  read  this  into  the  record  a  little  later  ? 

Q.  Yes.    A.  I  would  say  about  two  years  ag-o. 

Q.  Have  you  received  any  emoluments  from  the  Interborough 
Kapid  l.'ransit  Company  other  than  your  salary  ?  A.  Yes,  sir,  I 
did. 

Q.  Ha\'e  you  received  any  additional  pay  or  what  I  may  describe 
as  emoluments  from  any  of  the  other  transit  companies  ?  A.  No, 
sir. 

Q.  What  ha\-e  you  received  by  way  of  additional  compensation  ? 
A.  The  directors  of  the  Interborough  Rapid  Transit  Company 
voted  me  as  extra  compensation  for  duties  which  they  thought  I 
did  outside  of  the  duties  for  which  I  was  originally  Mred 
$125,000  at  one  time  and  $25,000  at  another  time,  making 
$150,000  in  all. 

Q.  Who  suggested  this  extra  award  of  $125,000?  A.  I  don't 
know.    It  came  to  me  as  a  surprise,  and  a  very  grateful  surprise. 

Q.  I  understand  it  was  not  upon  any  request  or  solicitation  of 
voiirs?    A.  It  was  not. 
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Q.  You  say  the  directors  took  this  action?  A.  Yes,  sir,  the 
directors  took  that  action. 

Mr.  Colby. —  Mr.  Fisher^  can  you  refer  me  to  the  minutes  in 
which  the  payment  of  $12'5,0'0'0  was  authorized  by  the  board? 

Mr.  Fisher. —  Yes,  sir;  June  5,  1913.    I  will  confirm  it. 

Q.  The  secretary  of  the  company  prompts  me  as  to  tlie  date 
on  which  this  action  of  the  board  was  taken  and  says  it  was  June 
5,  1913;  that  is  the  date  as  you  remember  it?  A.  It  was  alwut 
that  time. 

Q.  How  was  the  matter  first  broached  to  you,  wlio  acquainted 
you  with  the  idea?  A.  1  was  invited  to  leave  the  rofjui,  the  board 
room. 

Q.  By  whom  ?  A.  By,  I  think,  maybe  the  presiding  officer, 
whoever  it  was.  I  don't  remember  who  was  presiding  that  day. 
He  said  there  was  a  matter  entirely  personal  coming  up  regarding 
myself,  and  asked  me  to  leave  the  room,  and  I  did,  and  in  a  few 
moments  I  was  called  back  and  was  told  a  resolution  had  been 
passed  voting  me  an  appropriation  for  extra  services  of  $12'5,'0'00. 

Q.  That  was  not  done  at  that  meeting,  was  it ;  I  mean  to  say  the 
vote  for  this  approi>riation  was  not  taken  at  that  meeting,  was  it  ? 
A.  At  the  meeting  at  which  I  was  invited  to  leave  the  room,  it 
was,  as  I  understood  it,  and  that  is  the  reason  they  invited  me  to 
leave,  so  they  could  vote  upon  the  subject. 

Q.  And  your  recollection  is  the  directors  without  much  delay 
came  to  an  agreement  and  voted  you  this  extra  salary  ?  A.  That  is 
my  recollection. 

Q.  You  do  not  recall  a  special  committee  was  appointed  on  the 
matter,  do  you  ?  A.  No,  sir.  That  may  have  been  so,  but  I  do  not 
recall  that. 

Q.  Nor  do  you  recall  that  the  minutes  show  the  actual  voting 
of  this  bonus  —  T  don't  know  ho«'  you  prefer  me  to  describe  it  — 
was  at  a  subsequent  meeting?  A.  My  recollection  as  to  the  exact 
date  is  not  definite.  T  did  understand,  Mr.  'Counsel,  that  the 
matter  was  voted  to  me  as  extra  compensation  for  work  done. 

(Chainnan  Thompson  presiding.) 

Q.   Not  in   any  sense  as  an  honorarium  ?     A.   No,   sir.     As   T 
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understood  it,  it  was  for  work  done  outside  of  my  usual  line  of 
duties. 

Q.  The  secretary  of  the  company  hands  me  the  minutes  of  the 
company,  and  I  find  on  May  14,  1913,  a  resolution  in  which  the 
matter  is  stated  as  follows:  "  In  view  of  the  extra  and  suc- 
cessful services  rendered  by  the  president  in  connection  with  the 
financial  needs  of  the  companj''  and  the  negotiations  recently  con- 
cluded with  the  city  for  new  subway  and  elevated  extensions, 
extending  over  a  period  of  about  four  years,  it  was,  on  motion  duly 
seconded,  resolved  that  a  committee  of  three  members  of  the  board 
be,  and  they  hereby  are  appointed,"  and  so  forth,  to  consider  said 
extra  service  and  report  back  to  the  board.  Do  you  recall  who 
were  the  members  of  that  committee  ?  A.  Wo,  sir,  I  don't.  It  was 
|iossible  I  was  invited  to  leave  the  room  when  that  committee  was 
appointed.  I  only  remea-nber  that  I  was  invited  to  go  out  while 
they  discussed  something  that  pertained  to  me. 

Chaimian  Thompson. —  Was  it  a  surprise  to  you  tliey  were 
going'  to  take  it  up'^ 

Mr.  S'honts. —  Yes,  sir. 

Q.  You  recall  that  you  were  present  at  the  meeting  prior  to 
such  action  ?  A.  I  was  present  at  one  meeting,  whether  the  smaller 
meeting  or  the  full  board  meeting  I  do  not  remember.  I  remem- 
ber the  incident  of  my  being  asked  to  leave  the  room,  and  when  I 
was  recalled  I  was  told  that  the  purpose  of  it  was  to  \'oto  me  for 
extra  services  this  amount  of  money. 

Q.  You  distinctly  recall  at  one  of  the  meetings  at  which  action 
was  taken  you  were  present  and  were  asked  to  ]ea\e  the  room  ? 
A.  Yes,  sir. 

Q.  I  find  that  the  special  committee  at  a  special  meeting  of  the 
board  held  on  June  4,  1913,  submitted  its  re2>ort  and  made  their 
recommendation  ?    A.   Was  I  noted  as  being  present  ? 

Q.  You  are  not  noted  as  being  present  at  either  meeting;  may 
that  be  an  inadvertent  omission  possibly  ?  A.  I  do  not  know,  I  am 
sure.  I  cannot  answer  that.  Mr.  Fisher  tells  me  that  I  was 
present  at  the  meeting  in  which  the  salary  was  voted,  and  was 
requested  to  withdraw,  but  I  was  not  present  at  either  of  the  other 
meetings. 
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Q.  Do  you  recall  that  the  special  committee  made  a  report? 
A.  No,  sir. 

Q.  Did  you  ever  hear  of  tliem  having  made  a  report  I  A.  Well, 
I  heard  afterward  there  was  a  committee,  and  it  received  considera- 
tion, and  they  made  a  report  recommending  this  appropriation. 

Q.  Did  you  appear  before  the  special  committee  in  explanation 
of  your  services  ?    A.  ITo,  sir. 

Q.  ISTor  did  you  participate  in.  any  discussion  of  their  extent  or 
value?    A.  ISIo,  sir. 

Q.  Did  the  committee,  or  any  member  of  the  committee,  inter- 
rogate you  on  the  question?  A.  No,  sir.  I  think  they  were  all 
pretty  well  acquainted  with  the  extent  of  those  negotiations  that 
had  been  going  on  so  long. 

Q.  Did  the  committee  suggest  to  you  what  sum  they  had  in 
mind?  A.  No,  sir.  I  heard  afterwards  that  among  themselves 
they  had  thought  of  various  sums  of  which  they  voted  me  the  least. 

Q.  What  were  those  various  sums?  A.  I  think  it  ranged  from 
$125,0'0O  to  $250,000. 

Q.  Would  you  have  been  willing  to  accept  $250,000'?  A.  I 
would,  and  would  have  thought  I  earned  it. 

Q.  Do  you  recall  who  the  committee  were  that  considered  this 
question  ?    A.  No,  sir,  I  don't. 

Q.  Do  you  recall  Mr.  Berwind  was  a  member  ?  A.  No,  sir,  I 
do  not  recall  who  the  committee  was. 

Chairman  Thompson. —  There  is  not  any  limit  to  the  idea  each 
of  the  officers  of  your  company  have  as  to  the  extent  of  their  earning 
capacity,  is  there? 

]\rr.  Shouts. —  I  read  Mr.  Hedley's  testimony,  and  I  will  say 
seriously  that  I  believe  any  officer  that  seriously  realizes  his  respon- 
sibility in  handling  three  to  three  and  a  half  million  people  in  this 
city  a  day  under  all  the  conditions  that  exist  and  does  his  full  duty, 
T  do  not  believe  that  officer  can  be  overpaid. 

Q.  You  mean  to  say  the  demands  upon  the  chief  executive  of  a 
company  conducting  such  an  operation  are  almost  immeasurable? 
A.  Yes,  sir;  you  stated  it  better  than  I  could. 

'Chairman  Thompson. —  Would  you  think  that  would  justify  an 
increase  of  fare  up  to  ten  cents,  in  order  to  increase  their  salary? 
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Mr.  Shonts.- —  ISTo,  sir.  You  have  touched  upon  a  sociological 
question  that  I  have  very  strong  views  on.  I  do  not  know  that  you 
want  to  hear  them. 

Chairman  Thompson. —  Not  now. 

Mr.  Shonts. —  What  I  mean,  Mr.  Chairman,  there  are  two  views, 
one  of  the  zone  fares  used  abroad  and  where  the  lower  zone  always 
results  in  the  'greatest  density  of  population  with  the  poorest  healtli 
conditions,  and  the  universal  zone,  as  we  have  in  this  city,  which 
means  the  broadest  distribution  for  a  nickel  and  the  better  health 
conditions  in  the  outlying  districts. 

Q.  In  other  words,  reverting  to  my  last  question  and  yoiii' 
answer,  you  consider  the  demands  of  such  a  position  are  so  great 
a  tax  upon  the  men  as,  in  the  way  of  mental  and  physical  energy, 
that  it  would  be  hardly  a  possibility  to  err  on  the  side  of  too  liberal 
compensation,  within  reasonable  bounds?  A.  Within  reasonable 
bounds.     Of  course  there  is  a  sum  beyond  which  you  could  not  go. 

Chairman  Thompson. —  I  wanted  to  find  out  if  there  was  a 
place  where  it  would  end? 

Mr.  Shonts. —  Of  course  there  is  a  limit. 

Q.  I  judge  at  this  time  you  were  president  of  four  railroads  in 
the  West?  A.  I  think  that  was  about  the  time  I  was  resigning 
and  getting  out  there. 

Q.  According  to  the  testimony,  it  was  about  January  1,  1914, 
and  yet  here  six  months  earlier  you  were  in  receipt  of  a  bonus  of 
$125,0'00  for  services  rendered  some  two  or  three  years  prior  to 
1913,  so  there  is  that  basis  at  least  for  my  question  that  although 
the  demands  and  responsibilities  of  this  position  are  as  you  have 
testified,  you  were  president  of  the  Toledo,  St,  Louis  &  Western, 
Chicago  &  Alton,  the  Iowa  Central,  and  the  Minneapolis  &  St. 
Louis,  and  also  of  a  fifth  road,  but  from  only  four  of  which  you 
were  drawing  a  salary  of  $40,000'  per  annum  ?    A.  As  T  recollect. 

Q.  And  making  numerous  trips  in  connection  with  the  earning 
of  that  salary?  A.  I  would  like  to  make  the  same  answer,  with 
your  permission,  that  I  made  to  the  question  when  that  question 
arose  when  I  was  with  the  Isthmian  Canal  Commission  before  a 
committee  of  Congress.     I  was  still  drawing  a  salary  from  the 
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Clover  Loaf  while  drawing  this  salary  from  the  g'o\'ernment  of  the 
United  States,  and  I  was  called  before  them  and  asked  why  I  was 
permitted  to  do  this,  and  I  explained  that  it  was  a  part  of  my 
contract  with  the  President  of  the  Unit«d  S^tates,  because  I  had 
such  large  holdings  of  such  a  nature  I  could  not  disiwse  of  readily 
without  large  personal  sacrifice,  and  he  said  he  did  not  think  I 
should  be  required  to  make  them,  so  I  took  a  less  salary  and  con- 
tinued to  draw  a  salary,  and  one  of  the  members  of  the  committee 
said  to  me,  "  Do  you  think  you  ought  to  draw  a  salary  from  both 
the  government  and  the  railroad?"  and  I  said,  "Inasmuch  as  I 
am  working  eighteen  hours  a  day  for  the  government,  it  seems  to 
me  if  anybody  objects  it  should  be  the  stockholders  or  the  directors 
of  the  railroad,"  and  I  will  say  the  same  here,  I  was  working 
probably  eighteen  hours  a  day  on  these  measures  here,  and  if  there 
was  anything  I  was  not  paying  attention  to  it  was  the  duties  in 
the  West,  and  that  was  the  reason  I  resigned,  because  I  felt  I  was 
not  doing  justice  to  those  properties. 

Q.  And  yet  for  the  seven  years  after  you  came  to  New  York  to 
take  the  presidency  of  the  subway  you  continued  to  fill  the  posi- 
tions in  the  West  ?    A.  I  did. 

Q.  And  you  must  within  the  six  years  that  elapsed  prior  to  the 
voting  of  this  bonus  have  come  to  a  very  lively  appreciation  of  the 
demands  and  burdens  of  your  task  here  as  chief  executive?  A. 
Yes,  sir,  but  God  had  given  me  a  wonderful  frame  and  constitution 
to  back  it  up  and  a  disposition  to  work  like  a  horse,  and  I  was 
working  all  the  time,  and  trying  to  do  my  duty  to  all  of  them. 

Chairman  Thompson. —  You  think  the  stockholders  ought  to 
have  something  to  say  about  it? 

Mr.  Shonts. —  Yes,  sir,  but  I  think  if  any  one  had  objected  it 
should  have  been  the  stockholders  in  the  West.  They  did  not  object, 
but  I  objected  to  it  myself,  and  I  was  trying  to  get  out  for  maybe 
■a  year  and  a  half  before  I  finally  was  relieved. 

Q.  I  understand  that  the  relinquishment  of  those  western  posi- 
tions with  their  salaries  was  entirely  voluntary  on  your  part?  A. 
Entirely  voluntary  on  my  part. 

Q.  It  was  not  a  question  of  failure  of  re-election  ?    A.  No,  sir. 

21 
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Q.  Did  jou  tile  your  resignation  with  those  railroads  as  presi- 
dent?   A.   Yes,  sir. 

Q.  With  each  of  them '?  A.  Yes,  sir.  I  do  not  know  that  I 
filed  them  or  whether  at  the  annual  meetings  I  said  I  would  not 
stand  for  re-election.  The  records  will  show  that  my  resignation 
was  voluntary. 

Q.  And  yet  during  the  entire  period  when  you  had  rendered 
these  additional  and  highly  valuable  services  to  the  Interborough 
which  was  the  basis  of  this  award  of  $125,000,  you  were  occupying 
those  western  presidencies,  and  as  far  as  your  ability  enabled  you 
to  were  discharging  the  duties  attached  to  those  offices  ?  A.  I  pre- 
sume that  is  substantially  correct. 

Q.  You  have  testified '  that  an  additional  $2i5,0'0'0'  was  awarded 
beyond  the  $125,000  bonus?    A.  Yes,  sir. 

Q.  Do  you  remember  what  period  of  time  intervened  ?  A. 
Some  months.  I  do  not  know  just  how  many.  It  was  April  the 
next  year;  April  22,  1914. 

Q.  Ordinarily,  Mr.  Shonts,  when  a  special  committee  is  ap- 
pointed to  consider  a  specific  subject  it  is  deemed  at  an  end  as  a 
special  committee  when  it  disposes  of  that  subject,  is  it  not?  A. 
Well  — 

Q.  Let  me  make  my  question  maybe  a  little  clearer;  if  you 
appoint  a  special  committee  at  a  given  session  of  your  board  to  see 
whether  a  larger  room  with  better  ventilation  can  be  obtained  and 
instruct  them  to  report,  when  that  coanmittee  reports  that  no  room 
can  be  obtained  or  that  a  room  has  been  obtained  you  consider 
that  that  special  committee  has  discharged  its  function,  don't  you  ? 
A.  Ordinarily,  yes,  sir. 

Q.  That  is  a  custom  in  all  bodies,  is  it  not,  particularly  when 
the  report  is  made  and  adopted  ?  A.  I  imagine  so.  I  imagine  that 
is  the  ordinary  course. 

Q.  Well,  I  find  that  on  April  22,  1914,  more  than  ten  months 
after  the  special  committee  on  an  extra  award  for  you  had  made 
its  report  and  that  report  had  been  adopted  and  acted  upon  with 
great  promptness ;  I  find  tiat  at  a  regular  meeting  of  the  board  held 
on  April  22,  1914,  according  to  the  minutes,  the  chairman  brought 
up  the  subject  of  the  report  and  the  oral  recommendation  of  the 
special  committee  that  Mr.  Theodore  P.  Shonts  be  allowed  $150,000 
for  special  sendees  rendered  in  connection  with  the  subway  and 
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elevated  contract;  are  you  aware  that  that  special  coinmittee  ever 
recommended  the  allowance  of  $150,00{)'?  A.  Of  course,  I  never 
attended  a  meeting  of  the  special  committee,  and  I  do  not  know 
what  transpired,  and  I  do  understand,  as  I  told  you  a  few  minutes 
ago,  there  was  a  divergence  of  views  as  to  what  should  be  allowed 
me,  from  $125,€00  up,  and  I  do  not  know  whether  they  felt  that 
they  had  discharged  their  duty  in  the  first  instance  or  not.  That 
is  a  matter  that  it  seems  to  rne  you  would  have  to  get  from  the 
members  of  the  committee,  for,  as  I  was  never  present  at  a  meeting 
of  them,  I  do  not  know. 

Q.  Yes,  but  a  recipient  of  this  substantial  sum  must  have  known 
with  a  fair  degree  of  accuracy  what  this  committee  did  in  the  first 
instance?    A.  I  was  told  and  have  already  testified  — 

'Chairman  Thompson. —  The  chairman  of  that  committee  at  that 
time  is  beyond  the  reach  of  our  subpoena. 

Mr.  Shonts.—  Who  is  that  ? 

Chairman  Thompson. —  Mr.  Freedman. 

Mr.  Colby. — •  Mr.  Berwind,  I  think. 

Chairman  Thompson. —  Mr.  Freedman  reported  on  this  second 
time. 

Mr.  Colby. —  The  testimony  was  Mr.  Berwind  acted,  being  the 
first  name  on  the  committee,  and  acted  as  chairman  in  the  first 
instance.     There  is  no  mention  of  chairmen  specially,  however. 

Mr.  Shonts. —  I  would  be  very  glad  to  answer,  but  never  being 
present,  I  do  not  know  what  happened  and  I  do  not  know  whether 
they  felt  that  they  had  only  partially  discharged  their  obligation 
when  they  made  their  first  recommendation  and  held  it  open.  In 
fact,  that  impression  was  left  in  my  mind,  if  you  want  impressions. 
Impressions,  I  do  not  suppose,  are  testimony,  however,  but  the 
matter  was  to  have  been  followed  up  at  a  later  time ;  but  that  would 
be,  it  seems  to  me,  a  matter  for  the  committee  to  testify  to. 

Q.  And  yet  on  June  4,  1913,  the  minutes  contain  this  entry: 
"  The  chairman  submitted  a  report  of  the  special  committee  ap- 
pointed on  May  14th,"  and  then  follows  the  resolution,  as  follows: 
"  That  in  recognition  of  and  in  compensation  for  the  extraordinary 
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and  efficient  services  rendered  by  Theodore  P.  Shonts,  as  afore- 
said, he  be  paid  the  sum  of  $12i5,0OO  " ;  how  do  you  explain  the 
entry  ten  months  later  to  the  eifect,  and  I  am  reading  from  the 
minute  book,  that  the  chairman  brought  up  the  subject  of  the 
report  and  oral  recommendation  of  the  special  committee  that  Mr. 
Shonts  be  allowed  $1&0',000'?  A.  The  only  explanation  I  can 
make  is  as  already  indicated,  not  being  present  at  any  meeting  of 
the  committee,  their  first  report  was  a  partial  report,  and  they 
finally  decided  to  make  that  $150,000'.  I  do  not  know  how  else 
to  explain  it. 

Q.  I  see  on  April  22,  1914,  that  the  resolution  reads  as  follows: 
"  Eesolved,  that  Mr.  Theodore  P.  Shonts  be  paid  $25,000'  addi- 
tional in  conformance  with  the  oral  recommendation  of  the  special 
committee  appointed  by  the  board  of  directors  on  May  14,  1913." 
It  would  appear  that  that  report  made  earlier,  on  June  4,  1913, 
was  the  special  committee's  report,  wouldn't  it  ?  A.  So  far  as  it 
goes,  yes. 

Q.  There  is  nothing  indicated  to  your  mind,  is  there,  that  that 
was  a  preliminary  report  ?  A.  ISTot  in  that  report.  The  impi-ession 
I  had  was  from  outside  of  the  record. 

Q.  Was  your  understanding  at  the  time  the  $125,000  was  paid 
you  that  it  was  a  partial  payment,  that  more  was  to  fo^llow  ?  A. 
Yes,  sir,  I  got  that  impression,  that  the  most  of  the  committee  felt 
that  the  ■$125,000'  was  really  not  as  much  as  they  should  have 
awarded  me,  that  they  hoped  at  some  later  date  to  make  the  com- 
pensation greater.  I  must  have  gotten  that  impression  from  some 
members  of  the  committee. 

Ohairman  Thompson. —  In  talking  with  them  ? 

Mr.  iShonts. —  Yes,  sir.     After  the  action  was  taken. 

Ohairman  Thompson. —  But  before  the  $25,000  was  paid  ? 

Mr.  Shonts. —  Yes,  sir,  before  that  was  paid,  and  before  the 
action  was  taken  on  it. 

Q.  And  yet  more  than  ten  montlis  elapsed  before  the  committee 
carried  out  any  reservation  in  its  mind  as  to  an  additional  award  ? 
A.  Yes,  sir. 

Q.  These  two  amoimts  were  paid  you  in  fact,  we^e  they  not  ? 
A.  They  were. 


Repokt  of  Joint  Legislative  Committee  C45 

Q.  And  ill  each  instance  rather  promptly  after  the  date  of  the 
meetings  at  which  the  resolutions  were  adopted?  A.  I  don't  re- 
member about  that.  I  suppose  so,  because  we  were  always  pretty 
strong  in  cash  and  aim  to  keep  ourselves  so.  1  have  a  check  here. 
This  is  for  the  $125,000. 

Q.  Mr.  Shouts  hands  me  the  check  of  $1 25,000;  this  is  dated 
June  5,  1913,  the  day  after  authorizing  this  money  and  delivery 
to  Mr.  Shonts;  you  received  this  check?    A.  Yes,  sir. 

Q.  What  did  you  do  with  it?  A.  Endorsed  it  and  gave  it  to 
my  assistant  to  deposit  it  with  Charles  D.  Barney  &  Company  in 
]3artial  payment  of  some  securities  I  had  bought  there. 

Q.  Your  assistant  is  whom?  A.  Mr.  Pepperman,  W.  Leon 
Peppennan. 

Q.  You  simply  endorsed  the  check  in  blank?    A.  Yes,  sir. 

Q.  And  handed  it  to  Mr.  Pepperman  with  instructions  to  deliver 
it  to  Charles  D.  Barney  &  Company  ?  A.  Yes,  sir,  to  deposit  it 
with  them  in  partial  payment  of  those  securities  I  had  purchased. 

Q.  Had  you  a  deposit  or  drawing  account  with  C.  D.  Barney  & 
Company  ?    A.  ISTo,  sir. 

Q.  What  is  the  business  of  C.  D.  Barney  &  Company?  A. 
Bankers  and  brokers. 

Q.  At  what  address?    A.  At  that  time  it  was  25  Broad  street. 

Q.  Had  you  a  running  account  there  ?    A.  No,  sir. 

Q.  Of  any  kind?  A.  No,  sir,  not  what  you  call  a  banking 
account.  That  is  a  note  I  got  from  a  member  of  the  firm  which 
acknowledges  receipt  of  the  money. 

Mr.  Oolby. —  This  letter  is  strictly  pertinent  to  the  inquiry  at 
this  point,  and  should  be  put  in  evidence,  I  think. 

Mr.  Shonts. —  I  wish  to  put  in  the  dates  of  my  resignation  of 
the  various  roads.  The  Minneapolis  &  St.  Louis  Eailroad  and  Iowa 
Cfentral  Eailroad,  October  15,  1911;  Chicago  &  Alton,  July  1, 
1912;  Toledo,  St.  Tx)uis  &  Western  Railroad,  August  14,  1912, 
and  the  Detroit  &  Toledo  Shore  Line,  October  7,  1912.  That  is 
longer  ago  than  I  thought  it  was. 

Q.  Were  you  indebted  to  Charles  D.  Barney  &  Company  on 
Juno  5,  1913?    A.  Yes,  sir. 

Q.  How  did  that  indebtedness  aviso?  A.  By  purchase  of  socnvi- 
ties  through  them  and  which  had  not  been  fully  paid  for. 
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Q.  You  had  an  investment  or  speculative  account  with  Charles 
D.  Barney  &  Company  ?  A.  You  call  it  what  you  please.  I  am 
not  a  speculator  in  the  sense  that  I  gamble  in  stocks,  but  I  did  buy 
more  than  I  had  money  to  pay  for. 

Q.  WsLS  Charles  D.  Barney  &  Company  pressing  you  for  pay- 
ment or  reduction  of  the  debit  balance  at  this  time?  A.  Not  that 
I  recollect  of. 

Q.  How  much  did  you  owe  C'harles  D.  Barney  &  Company  at 
this  time?  A.  I  don't  remember  that.  T  would  be  very  glad  to 
get  the  information  for  you. 

Q.  ^'ou  can  produce  the  statement  showing  the  amount  of  your 
debit  balance  —  the  amount  of  the  debit  charges  against  you  ?  A. 
Yes,  sir. 

Q.  And  the  receipt  and  credit  to  your  account  of  this  amount 
by  Charles  D.  Barney  &  Company  ?  A.  Yes,  sir,  I  would  be  very 
glad  to. 

Q.  Were  you  indebted  to  any  of  your  co-directors  in  the  Inter- 
borough  Rapid  Transit  Company  at  this  time  ?    A.  No,  sir. 

Q.  ISTo  member  of  the  board  of  directors  was  interested  in  this 
account  in  any  way  with  Charles  D.  Barney  &  Company  ?  A. 
ISTo,  sir. 

Q.  Either  as  a  guarantor  of  any  deficiency  or  debit  balance? 
A.  ISTo,  sir. 

Q.  Or  otherwise  ?    A.  In  no  way. 

Chairman  Thompson. —  Were  they  bankers  ? 

Mr.  Shonts. —  Yes,  sir,  they  are  one  of  the  strong  houses. 

Mr.  Colby. —  I  offer  in  evidence  the  letter  produced  by  the  wit- 
ness written  on  the  letterhead  of  Charles  D.  Barney  &  Company 
of  25  Broad  street,  apparently  signed  by  Henry  E.  Butler,  whose 
name  appears  on  the  letterhead  as  a  member  of  the  firm,  as  follows : 

"New  York,  June  5,  1913.  T.  P.  Shonts,  Esq.,  165 
Broadway,  New  York  city.  My  dear  Mr.  Shonts:  In  Mr. 
Harding's  absence  I  have  opened  your  missive  to  him,  and 
beg  to  advise  you  that  I  take  pleasure  in  acknowledging  its 
contents  and  have  credited  the  same,  namely,  $125,0i00,  to 
voiir  account." 
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Q.  You  received  this  letter,  did  you,  from  Mr.  Butler,  on  or 
shortly  subsequent  to  its  date  ?    A.  Yes,  sir. 

Letter  just  read  in  evidence  marked  Exhibit  1  of  this  date, 
February  17,  1916. 

'Chairman  Thompson. —  Was  that  letter  mailed  to  you  or  did  it 
come  back  by  Mr.  Peppermaii  ? 

Mr.  Shouts. —  My  mail  is  all  opened  •when  it  reaches  my  desk-, 
and  I  cannot  tell  you. 

Chairman  Thompson. —  You  say  you  gave  a  check  to  Pepper- 
man? 

Mr.  Shonts. — ■  Yes,  sir. 

'Chairman  Thompson. —  Did  Peppermaii  bring  back  the  letter 
or  the  letter  come  by  mail  ? 

Mr.  Shonts. —  I  tried  to  ascertain  yesterday  what  the  facts  were, 
anticipating  this  inquiry.  Mr.  Pepperman's  recollection  is  he  tooli 
the  original  check  to  the  Guaranty  Trust  Company  and  received  for 
it  a  treasurer's  check  which  he  brought  back  t-o  me  and  which  I 
endorsed  to  'Charles  D.  Barney  &  Company,  and  which  I  took  down 
personally  to  them,  and  it  has  all  passed  from  my  mind  except  the 
letter,  and  this  letter  in  my  file  would  indicate  that  I  put  it  in  an 
envelope  for  Mr.  Horace  Harding,  the  active  head  of  the  firm,  and 
left  it  evidently  on  his  desk,  and  Mr.  Butler  comes  in  and  opens  it 
and  finds  it  and  acknowledges  receipt  of  the  check  and  credits  my 
account,  and  the  account  shows  it  was  credited  by  check  on  June 
5th  $125,000,  and  that  completes  the  transaction  so  far  as  I  know 
anything  about  it. 

Q.  There  is  one  aspect  of  it  that  strikes  my  mind  and  which 
you  could  explain ;  there  was  great  promptitude  and  dispatch  in 
carrying  out  the  transaction ;  the  report  of  the  special  committee 
was  made  June  4,  1913,  at  a  special  meeting  and  the  check  was 
dated  June  5,  1913,  and  it  was  apparently  converted  'into  a 
cashier's  draft  at  the  Guaranty  Trust  Company  on  the  same  date 
and  delivered  to  'Charles  D.  Barney  &  Company  on  the  same  date 
and  the  receipt  of  it  acknowledged  and  advices  to  you  that  it  had 
been  credited  to  your  account  all  on  the  same  date.  A.  I' hope  that 
is  true  of  all  Interborough  activities.    We  try  to  make  it  so. 
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Q.  Had  Charles  D.  Barney  &  Company  called  you  for  addi- 
tional margin  ?    A.  No,  sir. 

Q.  Had  they  been  pressing  you  for  the  reduction  of  your  ac- 
count?   A.  'No,  sir. 

Q.  Can  you  tell  me  how  much  you  were  indebted  to  Charles  D. 
Barney  &  Company  at  the  time  of  this  application  ?  A.  I  told 
you  I  had  forgotten,  but  I  will  be  very  glad  to  get  that  for  you 
and  furnish  it  to  you. 

Q.  Could  you  give  me  an  approximate  idea  ?  A.  Half  a  million 
dollars. 

Q.  You  have  the  statements  of  account  rendered  at  this  time, 
say  on  the  1st  of  June,  1915,  from  Charles  D.  Barney  &  Company  ? 
A.  Yes,  sir.    Your  accountant  has  seen  it. 

Mr.  'Cblby. — ■  I  think  for  the  complete  discharge  of  the  Com- 
mittee's duty  we  should  examine  those  and  carry  the  witness  over 
them.  ' 

Chairman  Thompson. —  Yes,  sir ;  I  think  that  is  right. 

Mr.  Shonts. —  There  is  one  other  feature  occurs  to  me.  Out  of 
curiosity  I  inquired  how  much  had  been  drawn  out  of  that  ac- 
count since,  and  my  office  told  me  that  $210  had  been  drawn  out 
of  it  since,  and  that  arose  by  reason  of  my  buying  three  notes 
for  one  of  my  daughters  bearing  7  per  cent.,  and  while  paying 
for  it  with  other  money,  when  the  interest  came  due  $210  deposited 
erroneously  in  my  account,  and  when  my  attention  was  drawn 
to  it  it  was  taken  out  and  put  in  my  daughter's  box  and  that  is  the 
only  money  drawn  out  since  that  time. 

Chairman  Thompson. —  I  suppose  you  would  like  to  know  about 
that,  and  find  out  about  the  account  as  well  as  we  would  ? 

Mr.  Shonts. —  I  see  it  every  month. 

Q.  It  was  not  a  profitable  series  of  stock  transactions  that  you 
had  with  Charles  D.  Barney  &  Co.  ?  A.  It  depends  on  what  you 
call  profitable. 

Q.  I  should  say  if  the  debit  balance  was  lialf  a  million  dollars 
the  use  of  the  word  unprofitable  would  not  be  an  extravagant 
pliruse?  A.  It  is  according  to  how  much  you  paid  for  it.  I  had 
a  good  den  I  of  margin  against  it,  and  T  do  not  mean  to  convey 
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the  opinion  i  had  a  debit  balance  for  half  a  million,  but  on  the 
purchase  price  against  which  there  was  all  of  my  collateral.  The 
account  was  in  good  shape,  and  1  do  not  want  to  be  mislead  about 
it.  AVhen  you  see  the  account  you  will  see  it  is  mostly  Interbor- 
ough  Consolidated,  in  which  I  have  great  faith. 

Q.  1  tremble  to  ask  you  if  you  were  carrying  any  of  the  Inter- 
borough  Metropolitan  prior  to  the  organization  into  the  reorganiz- 
ation ''.     A.  1  was. 

(>).  1  understand  in  the  course  of  that  reorganization  that  the 
price  of  the  Interborough  Metropolitan  stock  was  marked  down 
as  far  as  it  could  be  under  the  law,  in  other  words  from  par  to 
$5  a  share  ?  A.  I  do  not  think  that  is  a  good  way  of  stating  it. 
I  understand  under  the  law  that  is  the  so-called  Stetson  law,  I 
call  it  that  because  I  heard  of  it  first  through  Mr.  Stetson,  and 
it  is  that  the  par  value  should  not  be  stated  in  the  certificate,  and 
that  law  provides  that  where  there  are  two  classes  of  stock,  com- 
mon and  preferred,  the  preferred  must  be  paid  for  at  par  and  the 
common  can  be  paid  for  in  any  multiple  of  five,  commencing  with 
five,  and  inasmuch  as  one  of  the  objects  of  that  reorganization  was 
to  take  the  ill  repute  out  of  the  name  of  the  Interborough  Metro- 
politan, which  the  public  seemed  to  have,  that  it  was  so  saturated 
with  water  that  it  was  not  in  good  odor,  our  object  was  to  make 
the  capitalization  as  low  as  possible.  The  $5  did  not  aftect  in  any 
way  the  intrinsic  value  of  the  securities.  It  had  all  the  equities 
that  it  ever  had  after  the  preferred  M'as  taken  care  of. 

Q.   It  never  had  very  much,  did  it '.     A.  I  think  it  has  yet. 

Q.  in  other  words,  it  was  an  effort  on  the  part  of  the  Inter- 
borough Metropolitan  to  hold  its  head  above  water?  A.  No,  sir. 
It  was  an  effort  on  the  part  of  the  management  of  the  Interbor- 
ough Metropolitan  Company  to  get  itself  in  a  proper  legal  posi- 
tion so  it  could  legally  distribute  the  earnings  coming  to  it  from 
the  various  properties  it  had. 

Q.  In  other  words,  so  the  amount  of  its  liability  on  account  of 
common  stock  did  not  stare  it  in  the  face  in  distributing  the  earn- 
ings ?  A.  No,  sir ;  there  was  an  accumulative  dividend  on  the 
preferred  stock  amounting  to,  as  I  recollect  it,  $42  a  share,  twenty 
odd  million  dollars.  There  is  a  statute  on  the  books  of  this  State 
which  reads  that  if  any  director  in  conj  miction  with  any  other 


650  Investigation  of  Public  Service  Commissions 

directoi'  or  with  any  group  of  directors  shall  take  any  step  toward 
the  declaration  of  a  dividend,  1  do  not  know  how  you  can  get 
language  much  broader,  shall  take  any  step  toward  the  declaration 
of  a  dividend  except  out  of  surplus  profits,  the  same  should  be  a 
misdemeanor,  etc.,  etc.  The  question  is,  what  are  surplus  profits  ? 
That  question  has  never  been  settled  in  this  conutry.  In  England 
it  has  been  held  that  a  company  has  a  right  to  carry  on  its  balance 
sheets  securities  at  what  it  pays  for  them,  in  the  absence  of  fraud, 
but  that  has  never  been  settled  here. 

Q.  The  Interbo rough  Meropolitan  adopted  a  very  cautious 
policy  by  suspending  the  payment  of  dividends  about  a  year  after 
it  was  formed,  didn't  it  ?  A.  That  was  a  matter  that  was  forced 
on  it  at  that  time.  I  am  only  trying  to  answer  and  I  do  not  want 
the  record  to  show  I  sat  here  as  president  of  this  company.  I  do 
net  mean  to  discuss  these  things  unless  you  want  me  to. 

Q.  We  all  know  dividends  can  only  be  declared  out  of  actual 
profits  ?  A.  This  was  our  means  of  settling  this,  without  years 
of  litigation,  and  it  was  not  that  we  did  not  believe  that  there  was 
substantial  merit  in  the  Interborough  Metropolitan  common  stock. 

Q.  The  only  stock  for  which  there  was  any  prospect  of  dividends 
was  the  Interborough  Metropolitan  preferred,  wasn't  it  ?  A.  Yes, 
sir. 

Q.  Was  there  a  pool  in  Interborough  IMetropolitan  preferred 
prior  to  the  formation  of  the  Interborough  Consolidated  ?  A.  I 
don't  know.     If  there  was  I  knew  nothing  about  it. 

Q.  You  were  buying  Interborougli  iletropolitan  preferred?  A. 
I  bought  what  1  could  and  a  little  more  than  I  could  afford  prob- 
ably, but  not  in  connection  with  any  pool,  and  because  I  had  faith 
in  it. 

Q.  Not  to  invite  too  rigid  an  interpretation  of  the  word  pool  in 
my  questions  that  I  have  in  mind  to  ask  you,  were  several  of  the 
directors  of  the  Interborough  Consolidated  buying  Interborough 
3Ietropolitan  preferi'ed  at  the  same  time  ?     A.   I  don't  know. 

Q.  Do  you  know  it  not  to  be  a  fact  ?  A.  I  don't  know  any  thing 
about  it  at  all. 

Q.  The  reorganization  of  the  Interborough  Metropolitan  was 
largely  in  the  control  of  the  men  constituting  your  Board  on  the 
Interborough  Eapid  Transit  Company,  wasn't  it  ?  A.  They  are 
laro'clv  the  same  men. 
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Q.  Mr.  Borwiiid  is  a  very  large  individual  owner  of  the  stocks 
of  the  luterborougli  Metropolitan  and  of  the  Interborougli  Rapid 
Transit  Company,  is  ho  not?  A.  Ho  was  of  the  Interborough 
Metropolitan  and  now  of  the  Jnterhoi'ougli  Consolidated. 

Q.  The  Interborougli  Consolidated  practically  owns  the  stock 
of  the  Interborough  Rapid  Transit?  A.  Through  that  indirect 
means,  if  that  is  what  you  mean.  The  Interborough  Kapid  Transit 
is  owned,  about  97  per  cent,  by  the  Interborough  Consolidated 
Corporation. 

Q.  When  did  you  begin  to  buy  substantial  amounts  of  the 
Interborough  Metropolitan  preferred  ?  A.  I  have  had  some  since 
before  I  came  here  with  the  property,  and  never  been  out  of  them. 

Q.  Did  you  substantially  increase  your  holdings  recently  in 
Interborough  Metropolitan  preferred?  A.  Within  the  last  few 
months,  yes. 

Q.  ^'ou  knew  that  the  reorganization  into  the  Interborovigh  Con- 
solidated —    A.   This  was  after  the  reorganization. 

Q.  Did  you  substantially  increase  your  holdings  in  the  Inter- 
borough Metropolitan  prior  to  the  reorganization  ?    A.   No,  sir. 

Q.   You  did  to  some  extent  ?    A.   I  think  not. 

Q.  The  books  of  Barney  &  Company  would  show  that?  A. 
Yes,  sir,  but  T  don't  think  I  did  at  all.  I  have  taken  on  some 
since. 

Chairman  Thompson. —  We  will  now  suspend  to  this  same  place 
until  2  :30  o'clock  p.  m. 

Whereupon,  at  1:10  v.  m.  a  recess  was  taken  to  2:30  o'clock 
r.  M. 


AFTERNOON  SESSION 

The  Committee  was  called  to  order  at  2  :55  o'clock  p.  ir.,  Chair- 
man Thompson  presiding. 

Chairman  Thompson. —  We  will  have  to  dispense  with  smoking 
in  here,  I  guess. 

Mr.  Colby. —  liave  you  resumed,  Mr.  Chairman? 

Chairnmn  Thompson. —  We  are  waiting  to  get  chairs  for  the 
Committee,  there  don't  seem  to  be  any  hero.     Will  you  ask  iir. 
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Bor dwell  to  get  some  chairs  of  some  kind  here  ?  The  Committee 
will  come  to  order.  You  may  take  this  on  the  record.  The  ques- 
tion came  up  yesterday  as  to  the  fact  which  appeared  to  be  under 
the  law  in  the  dual  subway  contracts,  that  matters,  certain  mat- 
ters were  required  to  be  referred  to  the  chief  engineer  of  the  Pub- 
lic Service  Commission.  His  certificate  then  became  final,  unless 
appealed  from  in  thirty  days,  and  the  question  arose  again  that 
these  decisions  were  made  and  no  publication  was  given,  and  the 
further  question  arose  as  to  whether  or  not  the  city  did  get  notice 
of  these  determinations  by  the  engineer  at  any  time  before  the 
time  to  appeal  had  expired,  even  though  the  appeal  was  an  appeal 
to  the  engineer  himself.  The  point  is  a  technical  one,  and  we 
desire  to  have  it  cleared  up,  and  we  will  refer  this  subject  to  the 
subcommittee  now  sitting,  consisting  of  Assemblyman  Feinberg, 
Senator  La^\'son  and  Assemblyman  Burr. 

I  am  also  informed  that  the  chief  engineer,  Mr.  Craven,  has 
left  the  city,  and  left  the  State.  I  will  refer  to  this  same  subcom- 
mittee the  duty  of  providing  in  some  way  for  Mr.  Craven's 
appearance  in  the  city  next  week. 

By  Mr.  Colby: 

Q.  Mr-  Shonts,  I  think  you  testified  that  the  cheek  for  $125,000 
to  your  order  was  converted  into  a  cashier's  draft  at  the  Guaranty 
Trust  Company  ?    A.  That  is  what  Mr.  Pepperman  told  me. 

Q.  Do  you  know  that  as  a  fact?    A.  jSTo. 

Q.  Why  should  that  have  been  done  ?  A.  I  don't  know,  I  anv 
sure;  I  didn't  follow  it  further  than  to  ask  Mr.  Pepperman  to 
see  that  I  received  credit  at  C.  D.  Barney  &  Company. 

Q.  Wouldn't  the  check  of  the  Interborough  Kapid  Transit  Com- 
pany have  been  acceptable  to  the  C.  D.  Barney  Company  for 
immediate  credit  ?  A.  I  understand  in  checks  of  this  size,  private 
checks  are  not  as  acceptable  as  what  they  call  treasurer's  checks 
of  these  banks.  If  there  is  anything  I  know  less  about  than  any 
other,  it  is  the  details  of  banking  forms. 

Q.  Well,  why  couldn't  the  check  have  been  certified  and 
delivered  to  Barney  &  Company  ? 

Chairman  Thompson. —  We  all  don't  know  as  much  about  tliat 
as  we  would  like  to. 
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A.  I  suppose  it  could  have  been  certified  and  delivered.  I  am  only 
telling  you  what  I  understand  from  Mr.  Pepperman  actually  did 
happen. 

Q.  Was  there  any  occasion  for  the  immediate  transmission  of 
that  check  with  the  least  possible  delay  to  C.  D.  Barney  &  Com- 
pany? A.  Nothing  except  I  didn't  want  to  go  around  with  a 
check  for  $126,000  in  my  pocket  any  longer  than  necessary,  and 
I  wanted  to  let  the  interest  begin  to  operate  as  soon  as  possible. 

Q.  ^\'hy  didn't  you  deposit  it  in  your  account  in  the  ordinary 
manner  ?  A.  I  didn't  have  any  account  in  New  York  city  at  that 
time.  I  didn't  have  any  account  in  New  York  city,  because  I 
hadn't  had  enough  money  here  yet  to  open  one.  I  did  later  on. 
I  don't  know  that  it  is  a  crime  to  be  poor.  If  it  is,  I  am  guilty  of 
the  crime. 

Chairman  Thompson. —  I  will  have  to  go  with  you. 
Mr.  Shouts. —  Well,  I  am  glad  to  be  in  your  compaxiy. 

Q.  But  you  had  some  occasion  for  a  bank  account,  didn't  you  ? 
A.  Not  in  New  York  city.  I  maintained  my  old  bank  account  in 
Chicago. 

Q.  Where  ?  A.  The  Continental  Trust  &  Savings,  I  think  the 
present  name.  It  was  originally  the  American  Trust  &  Savings 
Bank. 

Q.  Have  you  produced  the  statements  of  your  account  with 
Barney  &  Company?  A.  I  have  the  amount  in  my  pocket,  yes, 
covering  the  one  in  —  I  find  at  the  end  of  the  month  that  it  was 
$410,000  in  place  of  500,  as  stated.  If  you  will  turn  over  the 
page,  you  will  get  the  recapitulation,  Mr.  Counsel.  (Witness 
hands  statement  to  counsel.)  I  sold  out  a  lot  of  those  things, 
among  others  that  lovely  'Frisco  proposition.  (To  the  stenogra- 
pher.)    That  is  not  testimony;  that  is  just  talk  across  the  table. 

Q.  According  to  this  statement  which  is  dated  June  30,  1913, 
on  May  31,  1913,  you  owed  C.  T).  Barney  &  Company  $721,- 
435.10;  that  is  correct,  is  it?    A.  If  the  statement  shows  it,  yes. 

Q.  And  during  the  month  of  June,  1913  —  A.  By  sales  and 
the  deposit  of  that  certificate,  it  was  reduced  to  $410,000. 

Q.  You  mean  of  that  check?     A.   Check,  yes. 
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Q.  It  was  reduced,  apparently,  on  the  30th  of  June  to  $410,- 
230.17?     A.  Not  apparently,  but  actually,  isn't  it? 

Q.  Yes,  but  apparently  is  from  the  statement.  Well,  appar- 
ently on  June  6,  the  day  on  which  you  deposited  this  check  with 
—  or  rather,  turned  this  check  over  to  Barney  &  Company,  they 
had  sold  a  considerable  amount  of  your  securities  —  I  should  say, 
calculating  roughly,  aboiit  $285,000  worth  of  securities,  in  addi- 
tion to  the  amount  of  the  check?  A.  That  was  the  date  that  I 
decided  to  clean  up  those  items  mentioned  there. 

Q.  And  there  is  a  credit  on  your  indebtedness  as  of  June  5, 
1913,  of  $308,702.59?  A.  Probably  the  result  — the  result  of 
the  sales  plus  the  check. 

Q.  Yes.  There  are  sales  of  some  —  what  is  that  security 
(handing  statement  of  witness)  ?  A.  Some  steel  5s.  Which  do 
you  mean  ? 

Q.  That  is  it ;  steel  53.  I  could  not  read  it.  They  apparently 
sold  some  sixty  thousand  dollars'  worth  of  steel  sinking  fund  5s, 
some  New  York  Railway  Adjustment  5s,  some  shares  of  Reading, 
some  sixty  hundred  shares  of  St.  Louis  &  San  Francisco.  A.  You 
will  find  more  of  that,  I  think. 

Q.  Sold  on  that  day.  That  aggregates  —  the  amount  of  sales 
on  that  day  aggregated  $283,702.59;  that  is  correct,  isn't  it? 

Mr.  Dawson. —  It  is  183. 

Q.  It  is  $183,702.59  ?     A.  Whatever  is  there. 

Q.  Which,  with  the  check  of  $125,000,  reduced  your  indebted- 
ness, $308,702  ?    A.  That  is  right. 

Q.  Well,  now,  I  see  that  you  were  liquidating  at  a  very  rapid 
rate  on  that  day.  Do  you  wish  to  have  us  understand,  Mr.  Shonts, 
that  your  brokers  were  not  anxious  to  reduce  your  debit  ?  A.  If 
they  were,  they  didn't  say  anything  to  me  about  it.  I  didn't  like 
the  looks  of  the  market.  I  thought  things  were  going  pretty  fast. 
I  decided  to  try  to  get  out  of  debt. 

Cliairman  Thompson. —  What  date  is  that,  1913  ? 

Mr.  Shonts. —  Nineteen  hundred  and  thirteen,  yes. 
By  Mr.  Colby: 

Q.  Had  your  brokers  explained  to  you  that  it  would  be  neces- 
sary to  drastically  liquidate  your  account  unless  it  was  re-enforced 
in  some  way  ?    A.  No. 
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Q.  And  your  unfavorable  situation  at  Barney  &  Company's 
had  nothing  to  do  with  the  granting  of  this  bonus?  A.  I  don't 
call  that  an  unfavorable  situation.  If  you  will  turn  over  the  next 
sheet,  you  will  find  I  had  of  my  own  securities  a  good  deal  more 
than  the  amount  of  the  total  indebtedness. 

Q.  Well,  this  sheet  does  not  show  exactly  how  you  stood  after 
that  liquidation  ?    A.  Yes,  it  does  show  that.     I  beg  your  pardon. 

Q.  It  doesn't  show  that.  A.  Yes,  but  I  am  putting  down  the 
market  values  of  those  things  on  the  left  there.  It  aggregates 
more  than  the  total  indebtedness  of  collateral  loan,  to  say  nothing 
of  the  things  I  had  with  them,  not  paid  for. 

Q.  Well,  I  tell  you,  as  I  foot  it  up,  roughly,  the  amounts  that 
you  have  given  me  as  footings,  the  values  of  the  stocks  amount  to 
about  $403,000,  as  against  $410,000?  A.  Four  hundred  and 
thirteen,  as  I  figured  it  up  there.  And  in  addition  to  all  of  the 
securities  I  had,  not  paid  for. 

Q.  Four  hundred  and  thirteen  thousand  as  against  an  indebted- 
ness of  $410,000  ?    A.  That  is  right. 

Q.  So  that  with  this  check  of  $125,000,  you  broiTght  yourself 
up  even  with  Barney  &  Company's  account  against  you?  A. 
ilore  than  that.  My  own  —  what  I  owned  with  them  was  more 
than  the  total  indebtedness  they  had  against  me. 

Q.  In  other  words  —  A.  And  in  addition  to  which  they  had 
all  of  the  securities  they  had  on  margin. 

Q.  Well,  in  other  words,  with  the  payment  of  $125,000,  you 
practically  brought  your  account  to  a  balance  with  Barney  & 
Company?    A.  ISTo  — 

Q.  That  is  to  say,  after  the  realizations  in  June,  plus  the 
$125,000?  A.  That  had  nothing  to  do  with  my  balance.  My 
balance  was  the  value  of  what  I  owned,  and  — 

Q.  What  you  owned  was  worth  $413,000,  as  against  that 
$410,000  ?  A.  When  I  got  through  with  the  liquidation  of  the 
secui'ities  I  sold,  plus  the  $125,000. 

Q.  And  without  that  $125,000,  you  could  hardly  have  brought 
that  account  up?  A.  I  would  not  have  been  on  a  parity,  but 
would  have  had  60  or  70  per  cent,  margin.  I  think  10  per  cent, 
is  the  usual  rate. 

Chairman  Thompson. —  Just  let  me  understand  that. 
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Q.  On  the  contrary  —  I  think  T  can  explain  that  with  a  ques- 
tion, Mr.  Chairman.  On  the  coutrarv,  if  you  had  not  paid  in  the 
$125,000  to  Barney  &  Company,  your  indebtedness  at  the  end 
of  the  month  would  have  been  $535,000  ?    A.  $535,000. 

Q.  And  the  total  value  of  the  securities  not  sold  would  have 
been  $413,000  ?  A.  Of  my  own  securities.  JSTo;  that  has  nothing 
to  do  with  all  of  the  other  securities  which  1  have  on  the  market 
value,  as  4,500  shares  of  Inter-Met.  preferred.  I  don't  know  what 
the  value  was  that  day.  And  the  other  things  to  be  added  to  that. 
So  you  want  to  add  to  that  $413,000.  the  market  value  of  all  those 
other  items  that  are  not  marked  T.  P.  S. 

Q.  1  don't  think  the  true  aspect  of  this  account  can  be  reached 
without  supplying —  A.  I  have  asked  for  those.  I  have  asked 
my  office  to  get  those  and  send  them  down  to  me.  As  soon  as  I 
I  get  them,  I  will  be  glad  to  furnish  them  to  you. 

Q.  You  were  carrying  at  that  time  4,500  shares  of  the  Inter- 
borough-Metropolitan  preferred  stock?  A.  Yes.  At  60,  that 
would  be  $270,000  more,  in  that  one  item  alone. 

Q.  And  another  item  of  a  thousand  shares  of  Metropolitan? 
A.  I  don't  know  what  that  is.  I  have  asked  for  those  market 
values. 

Chairman  Thompson. —  What  is  the  Interborough  Rapid  Tran- 
sit worth? 

Mr.  Shonts. —  Now  ? 

Chairman  Thompson. —  Then. 

Mr.  Shouts. —  I  don't  know.  That  is  what  I  have  asked  my 
ofSce  to  get  on  that  day. 

Chairman  Thompson. —  What  is  it  worth  now  ? 

Mr.  Shouts. —  About  seventy-five. 

Chairman  Thompson. —  The  common  stock  ? 

Mr.  Shonts. —  No,  the  preferred. 

Chairman  Thompson. —  What  is  the  common  stock  ? 

Mr.  Shonts.^ — About  seventeen  or  eighteen,  the  common  stock. 
I  have  not  heard  the  last  day  or  two,  Mr.  Chairman. 
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By  Mr.  Colby: 

Q.  Mr.  Shonts,  I  don't  want  to  make  any  suggestions  that  are 
not  entirely  in  accord  with  the  footings  of  the  figures,  and  it  is 
apparent  what  yon  say,  that  there  are  some  stocks,  the  values  of 
which  are  not  stated,  and  that  will  affect  —  A.  Well,  I  have 
asked  for  those,  Mv.  Counsel,  and  when  they  come  down  I  will  add 
them  to  these,  and  I  hope  to  do  so  before  the  sitting  is  over.  This 
is  not  in  evidence.  (Referring  to  statement.)  I  can  send  it  up, 
and  ask  him  to  get  the  prices,  market  prices,  as  of  that  day. 

]\Ir.  Colby. —  Mr.  Fisher,  did  you  bi-ing  back  the  vouchers  ? 

Chairman  Thompson. —  Has  this  Interborough  Rapid  Transit 
ever  declared  a  dividend  ? 

Mr.  Shonts. —  Yes.     It  pays  20  per  cent. 

Chairman  Thompson. —  What  is  it  that  is  worth  17  ? 

Mr.  Shouts. —  The  Interborough  Consolidated  Company  is 
worth  seventeen. 

Ey  Mr.  Colby : 

Q.  To  what  fund  or  what  account  was  this  $125,000  charged? 
A.  I  have  never  followed  that.  The  auditor  —  that  is  the 
auditor's  duties,  and  I  don't  know,  but  I  suppose  that  the  voucher 
will  show. 

Q.  Do  you  know  whether  it  is  charged  to  the  company  or  to  the 
city?  A.  Oh,  I  know  that  eventually  —  eventually  we  pre- 
sented in  connection  with  the  Brooklyn  Rapid  Transit  Company 
a  statement  of  our  preliminary  expenses,  antedating  the  contract 
between  the  city  and  the  two  companies.  Our  expenses  amounted 
to  something  over  a  million  and  three  liundred  thousand  dollars, 
as  I  recollect  it.  Out  of  that  fund  the  city  allowed  us  $327,000 
as  our  share  of  preliminary  expenses,  and  I  am  told  that  my 
$125,000  was  part  of  that  payment. 

Q.  What  was  the  date  of  that  application  made  to  the  city  for 
the  allowance  of  those  preliminary  expenses?  A.  That  was 
handled  by  Mr.  Rogers.  I  don't  know  the  date.  I  suppose  that 
was  —  certainly — (Mr.  Quackenbush  hands  paper  to  witness.) 
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]\Ir.  Quackenbush. —  That  is  the  date  of  the  statement. 

Mr.  Shouts. —  The  date  of  the  statement  was  rendered  on  July 

25. 

]3y  Mr.  Colby : 

Q.  What  year?  A.  1913.  And  this  contains  all  of  the  items 
in  making  up,  I  imagine,  the  $327,000.  Can  I  use  this  sheet  of 
paper,  Mr.  Chairman  ? 

Chairman  Thompson. —  Certainly. 

Mr.  Shouts.— Thank  you.      $129,059;  $107,327;  $105,957. 

By  Mr.  Colby : 

Q.  We  have  those  figTires.  A.  You  have  those.  Then  this 
cuts  no  figure.  (Witness  hands  statement  to  counsel.)  That  is 
light.  Those  aggregate  $343,000.  I  understood  that  the  allow- 
ance was  $323,000. 

Q.  Who  was  this  question  of  these  allowances  discussed  with 
on  behalf  of  the  city  ?  A.  That  was  taken  up  by  —  that  was 
entirely  a  legal  question,  and  it  was  handled  by  Mr.  Rogers, 
representing  us. 

Q.  Mr.  Gaynor  has  testified  that  some  of  the  expenditures  that 
were  included  in  the  total  of  $1,532,000  had  been  expended  before 
their  allowance,  and  some  were  expended  only  after  the  allow- 
ance?    A.  That  is  a  million,  five  hundred  thousand  dollars? 

Q.  Yes.  A.  Yes,  that  is  correct.  My  recollection  is  that  the 
r  mount  before  we  traded  was  a  million  three  hundred  thousand 
dollars. 

Q.  What  do  you  mean  by  "  traded  ?"  A.  Closed  our  contract 
as  of  March  19,  1913;  so  I  imagine  the  discrepancies  are  those 
things  that  came  in  after  that  date. 

Q.  Did  you  give  any  instruction  to  have  this  $125,000  charged 
to  construction  account?  A.  No,  I  gave  no  instnictions  at  all, 
because  our  general  auditor  followed  the  rulings  of  the  Public 
Service  Commission  in  the  distribution  of  his  accounts. 

Q.  Wasn't  it  known  at  the  time  this  was  considered  by  your 
Board,  that  this  would  come  out  of  the  city  and  not  out  of  the 
.fompany  ?     A.  I  don't  think  the  matter  was  thought  of. 
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Q.  Wasn't  it  stated  as  one  reason  for  acquiescing  in  the  vote? 
A.  I  never  heard  — 

Q.  —  that  it  would  not  come  out  of  the  company,  but  out  of 
the  city  ?  A.  I  never  heard  it  so  stated.  I  don't  believe  it  was 
so  stated. 

Q.  When  you  accepted  it,  did  you  know  that  it  would  come  out 
of  the  city  ?     A.  'No. 

Q.  Did  you  suspect  that  it  would?  A.  I  did  not  think  of  it 
at  all  in  that  connection  at  that  time.  That  was  a  matter  that 
came  up  afterwards. 

Q.  A^^as  this  question  of  allowance  of  your  so-called  preliminary 
expenses  under  discussion  at  the  time  with  the  city  ?  A.  Oh,  yes. 
The  question  of  our  preliminary  expenses  was  discussed  with  the 
city  before  the  date  of  our  agreement  with  the  city.  It  was  dis- 
cussed very  frequently. 

Q.  And  it  was  assumed  at  the  time  this  bonus  was  awarded  to 
you,  that  some  allowance  would  be  made  on  account  of  such  pre- 
liminary or  unclassified  expenses^  A.  I  cannot  answer  that 
question,  because  I  don't  know  who  you  mean  assumed  it.  I 
didn't  assume  it. 

Q.  Didn't  you  know  it ?  A.  l\o,  I  didn't  think  about  it.  It 
didn't  occur  to  me. 

Q.  If  the  Committee  examines  Mr.  Rogers  on  this  point,  I 
suppose  that  the  Interborough  Rapid  Transit  Company  will 
lelease  him  from  any  question  of  privilege  in  testif^'ing  freely  on 
this  point?     A.  Oh,  yes. 

Q.  Is  he  the  man  who  knows  all  about  it  ?  A.  I  imagine  he 
knows  more  about  it  than  anyone  else.  We  try  to  do  team  work 
in  our  organization.  AVe  have  Mr.  Ga^'nor,  who  handles  and 
distributes  all  expenses  according  to  the  rules  of  the  Public  Ser- 
vice Commission,  and  in  this  matter  and  in  all  matters  growing 
cut  of  the  original  negotiations  and  up  to  the  completion  of  the 
contract  with  the  city,  Mr.  Rogers  was  the  lawyer  in  charge; 
Mr.  Quackenbush  is  our  general  attorney  who  has  charge  of  all 
matters  growing  out  of  the  operation.  So  we  have  a  line  of 
cleavage  there.  And  that  is  the  reason  I  say  I  suppose  that  Mr. 
Rodgers  will  —  is  most  likely  to  be  the  man  that  can  answer  you 
fully  about  that. 
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Q.  In  other  words,  this  allowance  of  some  $589,000,  because 
that  is  the  amount  which  the  evidence  shows  was  the  total  allow- 
ance upon  the  $1,533,000  asked  for,  was  made,  you  testify,  on 
July  25,  1913?  A.  All  I  know  is  that  memorandum  that  was 
handed  me. 

Q.  That  is  what  it  says.     A.  I  fignired  that  it  was  343. 

Q.  Well,  the  amount  applied  for  was  $1,532,000,  and  accord- 
ing to  a  memorandum  supplied  me  by  the  auditor,  the  total 
cimount  allowed  was  $589,286.  A.  Well,  I  would  say  the  audi- 
tor's figures  would  be  the  most  reliable. 

Q.  Apportioned  to  the  subwaj'  elevated  extensions  and  Man- 
iiattan  third  tracking.  I  think  what  you  are  thinking  of  is  the 
amount  apportioned  to  the  subway.     A.  To  the  subway,  probably . 

Q.  That  is,  $327,405?  A.  I  have  got  323,  in  my  head,  I 
don't  know  where  from,  as  the  amount  allowed  for  the  elevated 
and  subway. 

Q.  JSTow,  iwhat  did  you  say  Mr.  Rogers'  exact  relation  was  to 
30U  and  your  company ?  A.  The  general  attorney  for  our  com- 
panies, our  various  companies,  and  in  the  distribution  of  duties, 
Mr.  Rogers  is  our  legal  adviser  in  regard  to  general  principles 
ynd  general  policies,  and  in  this  particular  matter,  in  the  negotia- 
tions with  the  city. 

Q.  Mr.  Rogers  has  been  associated  with  you  for  a  long  period? 
A.  For  many  years. 

Q.  Before  you  came  to  the  Interborough  ?  A.  Yes,  before  I 
came  to  the  Interborough.  I  have  known  Mr.  Rogers  since  be 
IV  as  a  young  man  in  college. 

Q.  Tell  me  just  a  little  about  him.  Was  he  a  practicing  law- 
yer in  ~New  York  before  he  went  to  Panama  with  yun  ?  A.  Yet*. 
He  was  in  Cravath's  —  I  have  forgotten  the  exact  name  of  the  — 
Henderson  &  Ci:avath  — 

Mr.  Stanchfield. —  Cravath,  Henderson  &  de  Gersdorff. 

Mr.  ISTicoU. —  I  think  G-uthrie  left  before  — 

Mr.  Colby. —  Guthrie,  Cravath  &  Henderson. 

Mr.  Shouts. —  Cravath  is  still  theref.  And  that  it  was  that 
original  firm,  and  he  was  connected  with  that  office. 
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By  Mr.  Colby: 

Q.  And  then  you  took  him  to  Panama  ?  A.  I  took  him  with  me 
as  our  general  counsel  to  Panama,  and  Mr.  Taft,  at  that  time  sec- 
retary of  war,  did  him  the  honor  of  asking  me  if  I  could  not  devise 
ways  and  means  by  which  he  could  retain  his  services,  after  I  came 
to  New  York,  because  he  assumed  I  would  want  to  bring  him 
with  me,  in  which  assumption  he  was  correct,  and  I  remember 
him  saying  Mr.  Rogers  had  done  his  work  so  well  he  did  not  think 
it  was  worth  while  to  appoint  a  successor  yet,  and  would  like  to 
be  in  a  position  to  call  upon  him  for  advice  and  counsel  when  it 
was  necessary,  without  coming  to  a  private  corporation  — 

Q.  I  am  not  disposed,  Mr.  Shouts,  to  disparage  Mr.  Eogers' 
ability  in  any  way.    Suppose  we  get  along  a  little  faster. 

Chairman  Thompson. —  Wliy  didn't  Taft  get  his  services  after 
he  became  President,  in  the  Attorney-General's  office  ? 

Mr.  Shouts. —  I  suggested  he  make  him  general  counsel  for  the 
Panama  Railroad  &  Steamship  Company,  which  he  did,  and  which 
position  he  still  retains. 

Chairman  Thompson. —  Is  that  a  government  place  ? 

Mr.  Shouts. —  Yes. 

Chairman  Thompson. —  He  still  draws  a  salary  from  the  gov- 
ernment, besides  working  for  you  ? 

Mr.  Shonts. —  Yes. 

Chairman  Thompson. —  He  has  got  a  fair  earning  capacity, 
too? 

Mr.  Shonts. —  He  has,  and  he  deserves  it. 

Chairman  Thompson. —  1  am  going  to  make  a  rule  of  this  Com- 
mittee that  every  man  who  works  for  the  Interborough  Railroad 
Company  thinks  he  deserves  more  salary  than  he  gets,  or 
allowance. 

Mr.  Shonts. —  Do  you  find  anybody  objecting  to  that  ruling? 
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By  Mr.  Colby : 

Q.  Now,  before  I  pursue  the  matter  of  Mr.  Eogers'  relations 
to  this  matter,  first  1  would  like  to  ask  a  question  or  two  with 
relation  to  this  voucher  just  handed  me,  representing  the  second 
payment  of  $25,000  to  you.     A.   Yes,  sir. 

Q.  Which  was  authorized  by  the  board  on  April  22,  1914. 
Plave  you  the  check  which  was  given  in  payment  of  this  amount  ? 
A.  Yes.  And  I  wish  to  say  in  this  connection  that  it  was  upon 
receipt  of  this  check  that  I  was  first  placed  in  a  position  to  open 
an  account  in  the  city  of  Xew  York,  and  that  I  used  that  check 
for  that  purpose. 

(Assemblyman  Kincaid  takes  the  Chair.) 

Q.  I  have  known  accounts  to  be  opened  with  a  check  of  less 
magnitude.  This  you  deposited  in  your  first  bank  account  in 
New  York  ?  A.  Yes. 

Q.   Is  that  what  you  say  ?    A.  That  is  what  I  say. 

Q.  You  deposited  it  to  the  Farmers'  Loan  &  Trust  Company  ? 
A.  That  is  it. 

Q.  And  endorsed  it  for  deposit  there.  I  understand,  Mr.  Shonts, 
that  you  have,  at  the  request  of  the  Committee,  produced  your 
personal  bank  books,  showing  this  deposit  and  various  checks  sub- 
sequently deposited  and  checked  out.    A.  I  have. 

Mr.  Colby. —  I  will  state,  Mr.  Chairman,  that  the  Committee, 
through  its  counsel  and  actuary,  ]\[r.  Dawson,  has  examined  those 
bank  books  and  those  checks,  and  Mr.  Dawson  has  reported  to  me 
that  there  is  no  check  drawn  upon  that  account  except  for  house- 
hold expenses  and  personal  expenditures,  and  other  normal  and 
moderate  expenditures  such  as  any  man  in  receipt  of  Mr.  Shonts' 
income,  and  living  presumably  upon  his  scale,  would  have  drawn. 
Unless  thei'e  is  some  desire  on  the  part  of  the  Committee  that  we 
should  laboriously  and  toilsomely  demonstrate  tliat  fact,  which  Mr. 
Dawson  has  reported,  I  think  I  will  pass  to  other  matters  of  Mr. 
Shonts'  examination. 

Acting  Chairman  Kineaid. —  T  am  sure  this  report  must  be  very 
gratifying  tO'  Mr.  Shonts. 

Mr.  Shonts. —  Tt  is. 
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By  Mr.  Colby: 

Q.  Now,  j\Ir.  Shouts,  you  were  instrumental  in  bringing  about 
the  award  to  Mr.  Rogers  of  a  large  award,  were  you  not  ?  A.  I 
recommended  it. 

Q.  While  there  is  some  doubt  in  your  mind  as  to  who  suggested 
your  bonus,  you  are  clear  you  suggested  the  bonus  to  ]\Ir.  Rogers  ? 
A.  I  am  clear  that  I  am  one  of  them.  There  may  have  been  others, 
probably  were  others.  I  think  I  was  with  him  so  closel.y  and  so 
long  that  I  appreciated  more  the  extent  and  value  of  his  services 
than  anyone  else,  and  I  was  very  glad  to  reeonnnend  that  he  be 
awarded  with  something  for  his  extra  services. 

]\lr.  Colby. —  Where  is  the  Rogers  voucher,  Mr.  Fisher ;  can 
you  let  me  have  it  ? 

Mr.  Quackenbusih. —  I  think  it  is  there. 

]\rr.  Colby. —  No,  it  doesn't  seem  to  be  there,  Mr.  Quackenbush. 

Mr.  Quackenbush. —  My  eyes  deceive  me,  then.  I  saw  it  there 
this  afternoon. 

Mr.  Colby. —  It  is  not  here,  old  man  —  here  it  is.  Let  mo  have 
the  minute-book,  ])lease,  Mr.  Fisher,  for  September,  1913. 

(Minute-book  handed  to  counsel.) 

By  Mr.  Colby : 

Q.  I  turn  to  the  minutes  of  the  board  of  the  Interborough  Rapid 
Transit  Company  recording  their  proceedings  on  September  13, 
illl3.  You  are  recorded  as  having  stated  as  president  that  all 
legal  matters  in  and  about  the  contracts  for  the  construction  and 
equipment  of  the  new  subway  and  elevated  lines  of  the  city  of 
New  York,  prior  to  March  19  —  that  is,  March,  1913  —  have 
been  conducted  by  ilr.  Richard  Reid  Rogers,  counsel  for  the 
company,  that  the  work  was  long  continued  and  exacting,  and  had 
been  performed  in  conjunction  with  his  other  duties  in  a  highly 
satisfactory  manner,  and  without  the  employment  of  associate 
counsel,  thus  resulting  in  a  large  saving  to  the  company.  He  — 
the  pr^ident — laid  before  the  board  the  consideration  of  an 
amoimt  to  be  allowed  Mr.  Rogers  for  his  extra  services  in  con- 
nection with  such  contracts,  whereupon  it  was  resolved  that  the 
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sum  of  $50,000  be  paid  Mr.  Rogers  for  his  services  in  connection 
with  the  contracts  for  the  construction  and  equipment  of  the  new 
subways  and  elevated  lines,  the  sum  to  be  charged  to  the  proper 
construction  accounts.     That  money  was  paid  to  Mr.   Rogers  'i 

A.  Yes. 

Q.  Was  it  retained  by  Mr.  Rogers  ?  A.  So  far  as  I  know,  yes ; 
but  he  can  answer  that  question  better  than  I  can. 

Q.  Did  you  have  any  participation  in  that?     A.  I  did  not. 

Q.  There  seems  to  be  no  doubt  as  to  what  account  this  amount 
should  be  charged  to  —  construction  account.  A.  I  think  that 
was  a  matter  —  if  you  will  permit  me  to  say,  that  the  Public 
Service  Commission  and  our  representatives  had  agreed  that  a 
proper  amount  should  be  charged  to  legal  expenses  by  both  the 

B.  R.  T.  and  ourselves,  before  this  matter  came  up. 

Q.  This  amount,  as  well  as  the  amount  of  your  bonus  was 
allowed  to  you  by  the  city,  was  it  not  ?  A.  It  was  finally  made  a 
part  of  the  amount,  $327,000,  whatever  this  sum  was  they  allowed 
as  a  portion  of  our  million  and  a  half  —  $1,300,000  • — 
preliminary  expenses. 

Q.  Well,  apparently,  Mr.  Shouts,  Mr.  Gaynor  is  right  when 
he  says  that  some  of  these  estimates  that  figure  in  the  allowance 
had  not  been  made  by  the  company  at  the  time  they  were  allowed 
to  the  city.  The  date  of  this  allowance  —  this  payment  to  Mr. 
Rogers  is  some  two  months  later  than  the  date  on  which  appli- 
cation was  made  for  this  allowance  by  the  city?  A.  Well,  that 
confirms  what  I  meant  a  moment  ago,  by  saying  that  I  think  in 
the  meantime,  that  is  between  the  time  of  mine  for  extra  services 
in  the  matter,  and  the  time  Mr.  Rogers'  was  considered,  that 
the  city  had  agreed  with  our  people  that  a  certain  sum  should  be 
allowed  for  legal  expenses. 

Q.  You  applied  not  only  for  the  allowance  of  what  you  had 
expended,  but  what  you  would  like  to  expend?  A.  No,  I  think 
—  of  course,  I  was  not  present,  but  my  understanding  is  that  an 
arrangement  was  agreed  upon  that  Mr.  Rogers  should  receive  a 
certain  sum. 

Q.  Did  you  have  any  discussion  with  anyone  representing  the 
City  as  to  the  allowance  of  these  expenditures  totalling  a  million 
and  a  half?    A.  I  had  many  discussions  with  them  in  principle  — 


Report  of  Joint  ]^egislative  Committee  665 

I  don't  remember  of  having  discussions  in  detail ;  I  did  as  to 
principle,  yes,  many  of  them. 

Q.  And  with  whom  did  you  have  those  discussions  ?  A.  The 
Public  Service  Commission. 

Q.  111-.  Craven  ?    A.  Oh,  no. 

Q.  'Not  at  all  with  Mr.  Craven  ?  A.  Not  that  I  remember  of. 
Our  chief  conferences  were  with  the  members  of  the  Public 
Service  Commission  and  the  committee  of  the  Board  of  Estimate 
and  Apportionment,  which  consisted  of  Mr.  McAneny,  Mr.  — 
what  is  his  name,  from  the  Bronx  —  Miller;  Mr. —  what  is  his 
name  from  Staten  Island  —  Cromwell. 

Q.  When  was  this  matter  conceded  in  principle,  matter  of 
allowance  ?    A.  I  cannot  carry  those  dates  in  my  head. 

Q.  Relative  to  the  presentation  of  the  application  to  the  city 
for  the  allowance?  A.  After  the  —  I  should  say  within  a  few 
months  of  the  time  the  specific  allowance  was  made.  Very  close 
to  it;  two  or  three  months;  three  or  four  months;  something  of 
that  kind.  We  were  in  almost  constant  session.  That  is  the 
reason  I  cannot  remember  dates.  Days  and  —  particularly 
nights.  I  was  going  to  say  nights  and  days.  But  it  was  particu- 
larly nights,  sometimes  one,  often  one,  sometimes  two,  occasion- 
ally to  five  in  the  morning. 

Q.  Well,  what  was  the  meaning  of  the  statement  that  you  made 
to  the  board  that  Mr.  Rogers  had  obviated  the  necessity  of 
employment  of  outside  counsel  in  connection  —  A.  In  our 
negotiations. 

Q.  In  the  negotiations?  A.  Yes.  As  a  rule  in  our  negotia- 
tions, Mr.  Rogers  was  the  sole  legal  attendant. 

Q.  You  don't  mean  to  say  outside  counsel  were  not  employed 
in  the  negotiations?  A.  ISTo.  We  did  have  outside  counsel  in 
outside  matters,  but  on  the  daily  routine  business  — 

Q.  Only  in  the  routine  business?  A.  Routine  negotiations 
such  as  I  was  following  up  myself  every  day. 

Q.  You  are  aware  of  the  fact  that  substantial  bills  have  been 
paid  by  the  Interborough  Rapid  Transit  Company  to  distin- 
guished counsel  for  their  services  in  negotiating  the  contract? 
A.  I  am  aware  that  substantial  sumg  have  been  disposed  of  for 
that  matter. 
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Q.  You  are  aware,  for  instance,  that  Mr.  Stetson  has  rendered 
you  a  bill  in  which  the  first  of  two  items  is  for  his  services  to  the 
Interborough  Kapid  Transit  Company  in  —  let  me  get  it  exactly 
—  ill  connection  with  negotiations  with  Public  Service  Commis- 
sou  and  Board  of  Estimate  Committee  concerning  new  contracts 
for  subway  and  extensioii  of  elevated  railroads.  I  just  want  to 
ask  you  on  that  point,  aren't  those  services  in  the  bill  covered  by 
the  Eogers'  award?  A.  No;  no. 

Q.  What  does  Mr.  Itogers'  service —  A.  I  have  never  known 
a  lax"ge  loan  neg'otiated  with  bankers,  but  what  the  bankers 
exacted  a  fee  foT  their  counsel,  and  this  was  no  exception,  and 
Mr.  Stetson  represented  the  baiJcers  in  all  these  negotiations,  and 
he  passed  on  the  contract  and  everything  of  that  kind. 

Q.  But  Mr.  Stetson  has  also  charged  for  his  services  with  the 
bankers  in  connection  with  the  mortgage?    A.  Excuse  me? 

Q.  Which  services  are  rendered  in  the  charge  to  you,  pursuant 
to  the  contract  with  Morgan  &  Company,  the  amount  of  the 
charge  having  been  approved  by  ^Ir.  Morgan  and  yourself,  but 
here  is  a  specific  charge  of  Mr.  Stetson  for  services  in  connection 
with  the  negotiations  with  the  Public  Service  Commission  and 
the  Board  of  Estimate.  A.  In  conducting  the  negotiation  of  the 
magnitude  this  was,  invoh'ing  on  our  part  one  hundred  and  seventy 
millions  and  over  one  hundred  millions  for  the  city  on  our  part, 
together  with  $171,000,000  for  the  city,  but  in  which  Morgan's 
were  to  furnisli  us  — to  buy  $171,000,000  of  bonds,  as  I  recollect 
the  figures  —  they  insisted,  and  we  were  glad  to  have  the  services 
of  Mr.  Morgan  and  Mr.  Davison  and  their  counsel,  in  order  —  in 
these  negotiations  —  in  order  to  see  that  nothing  should  be  written 
in  any  agreement,  if  we  ever  reached  an  agreement,  that  would 
make  it  unbankable.  We  could  not  see  the  usefulness  of  wasting 
all  those  weary  months  in  the  negotiations,  to  find  at  the  last 
analysis  that  the  city  and  ourselves  had  agTeed,  but  that  we  could 
not  sell  any  securities  on  that  agreement,  and  therefore  we  had 
those  gentlemen  and  their  counsel,  but  in  that  matter  Mr.  Stetson 
represented  only  the  bankers  and  not  us. 

Q-  I  see  that  in  Mr. —  in  the  bill  rendered  by  Mr.  Nicoll's 
firm,  it  is  stated  that  one^half  of  the  charge  for  services  —  it  is 
stnted  in  a  momornndum  nttached  to  the  voucher,  tlmt  one-half 
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of  the  charge  for  services  represented  —  is  represented  by  the 
numerous  conferences  with  the  president,  members  of  the  execu- 
tive committee  and  other  officers  and  directors,  attending  the  con- 
ferences of  the  city  authorities  in  matters  of  the  new  subway 
contracts  and  elevated  certificates.  A.  Well,  ilr.  Kicoll  was 
called  in  frequently,  I  cannot  say  on  what  subjects;  on  all 
important  subjects  in  our  firm. 

Q.  And  the  statement  of  Mr.  JsicoU's  firm  on  that  poiiit  is  as 
follows:  "To  professional  services  consisting  of  constant  con- 
ferences and  consultations  with  the  president,  members  of  the 
executive  committee  and  other  officers  and  directors,  and  advice 
and  opinion  on  matters  affecting  the  interests  of  the  company, 
including  the  new  subway  contracts  and  Manhattan  certificate, 
and  the  negotiations,  controversies  and  litigations  with  respect  to 
the  same."  That  was  another  outside  account,  whom  Mr.  Rogers' 
services  had  not  obviated  the  employment  of?  A.  I  think 
my  first  answer,  Mr.  Counsel,  covers  that.  Mr.  Rogers  is  the 
man  who  was  in  our  daily  —  nightly  sessions,  the  routine  nego- 
tiations all  the  way  through.     Mr.  Nicoll  was  not. 

Q.  You  mean  Mr.  Rogers  was  the  night  shift  ?  ^V.  He  had 
very  few  opportunities  to  wear  a  night  shift,  on  account  of  the 
lateness  of  the  hours  to  which  these  conferences  lasted,  but  what  I 
mean  is  that  he  was  our  regular  salaried  man,  and  we  were  in 
the  saddle  all  the  time,  and  we  only  called  on  — 

Q.  And  as  a  salaried  man,  when  he  received  $50,000  bonus  — 
A.  He  was  only  compensated  for  that  long-continued,  enormous 
service  you  can  expect  of  any  salaried  man. 

Q.  ISTow,  the  two  bills  I  have  mentioned  that  make  specific 
mention  in  connection  with  these  negotiations  are  not  the  only 
bills  of  outside  counsel  predicated  upon  services  in  that  connec- 
tion. A.  I  will  be  very  glad  to  explain  the  rest  to  the  best  of  my 
ability,  if  you  will  read  them,  call  my  attention  to  them. 

Q.  Mr.  Davies.  Further  bills  from  Nicoll.  A.  Mr.  Davies'  bill 
was  covered  by  a  contract  with  the  Manhattan  road,  which 
antedated  my  coming  here. 

Q.  Tt  has  been  testified  here  that  a  sum  in  excess  of  $183,000 
was  paid  to  outside  counsel  in  connection  with  these  negotiations. 
Did  vou  know  the  amount  was  so  large  as  that?     A.  T  did  not 
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know  the  exact  amount.     I  am  trying  to  explain  each  one  as  they 
come  along. 

Chairman  Thompson. —  Did  you  take  the  advice  of  all  these 
lawyers,  Mr.  Shonts  ? 

Mr.  Shonts. —  I  listened  to  all  their  advice. 

By  Mr.  Colby : 

Q.  Well,  what  did  Mr.  Mirabeau  L.  Towns  do  'i  A.  Mr.  Mira- 
beau  L.  Towns  ?    Did  he  get  some  money  ? 

Q.  He  got  some  too  ?    A.  Much  ?    Not  much. 

Q.  Do  you  remember  he  was  employed  in  connection  with  the 
negotiations  ?  A.  Not  at  this  minute.  I  will  have  to  look  that 
up. 

Q.  It  was  stated  by  one  of  the  other  officers  of  the  company 
that  you  would  know.  A.  There  are  probably  a  lot  of  things 
I  ought  to  know  and  do  know,  but  which  escape  my  mind  for  the 
moment. 

Q.  Do  you  know  Mr.  Mirabeau  L.  Towns  ?  A.  Yes,  I  knoAV 
Mr.  ilirabcau  L.  Towns. 

Q.  When  did  you  meet  him  last  ?  A.  I  have  not  seen  him  for 
several  years. 

Q.  Did  he  ever  have  any  connection  —  did  he  ever  perform 
any  work  for  the  company  except  in  connection  with  the  subway 
contracts?  A.  No.  If  there  is  a  voucher  there  for  which  he 
got  money  in  connection  with  the  subway,  he  must  have  done  it. 
Just  this  minute  I  cannot  tell  you  the  nature  of  it. 

Q.  This  is  all  the  information  afforded  by  the  voucher :  "  In 
full  for  professional  services  rendered  to  date,  $5,000."  A.  Well, 
Fisher  is  no  better  off  than  I  am.  We  will  have  to  look  that  up 
and  tell  you. 

Chairman  Thompson. —  Haven't  you  any  recollection  at  all  that 
he  was  employed  ? 

Mr.  Shonts. —  No. 

Chairman  Thompson. —  Did  you  ever  see  him  around  at  any  of 
these  negotiations,  or  anywhere  ? 

Mr.  Shonts, —  T  don't  now  think  of  any  place  I  have  met  him 
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iu  connection  with  this  thing.     I  will  have  to  look  it  up.     We 
have  a  record  of  it. 

By  Mr.  €o\hy : 

Q.  How  did  you  come  to  meet  him?  A.  Oh,  Lord,  I  don't 
remember,  Mr.  Counsel,  I  meet  so  many  people  that  E  would  not 
—  I  would  be  afraid  to  guess,  every  day,  and  my  memory  for 
names  and  faces  is  bad,  and  I  remember  Mr.  Town,  know  I  met 
him,  and  if  there  is  a  voucher  there  that  says  he  was  employed  • — 

Q.  Towns,  his  name  is,  not  Town.  A.  Towns;  Mirabeau 
Towns.  Well,  no  doubt  he  —  I  ought  to  remember,  I  admit,  but 
I  don't  remember  everything  that  ever  happened. 

Q.  There  was  no  attempt  not  to  remember  what  he  did  when 
you  paid  him  $.5,000  ?  A.  There  is  never  an  attempt  on  my  part 
not  to  remember  anything  connected  with  this  company. 

Q.  There  was  apparently  no  request  for  specification  of  his 
services  when  that  bill  was  paid.  A.  Well,  all  I  can  say  is,  you 
will  have  to  let  me  look  it  up.  I  cannot  tell  you  now  a  thing 
about  it. 

Chairman  Thompson. — ^All  these  people  you  meet  don't  put  in 
a  bill  for  $5,000  ? 

Mr.  Shonts. —  ISTo. 

Q.  These  other  attorneys  have  made  very  careful  specification 
of  their  services,  apparently  it  being  their  practice,  and  appar- 
ently it  was  expected  by  your  company.  A.  I  don't  know  — 
I  will  have  to  look  that  up. 

Q.  Well,  in  the  distribution  to  the  proper  account —  A.  Let 
me  see  it.  That  is  my  mark.  I  know  my  mark.  So  it  passed 
over  my  desk,  and  I  ivill  have  to  find  out  about  it. 

Chairman  Thompson.^ —  That  mark  is  "  o.  k."  ? 

Mr.  Shonts.—  Yes,  "  o.  k.",  and  that  is  my  "  o.  k." 

By  Mr.  Colby: 

Q.  Well,  how  did  this  come  to  be  distributed  among  two 
accounts,  "  other  suspense  "  and  "  proposed  subway  routes  "  ? 
A.  "\ATien  it  comes  to  distribution,  that  is  for  Mr.  Gaynor.     He 
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is  iiuJer  the  Public  Service  Law,  and  he  follows  it,  and  1  never 
think  of  that. 

Q.  Uid  jou  know  this  is  an. amount  that  you  asked  the  city  to 
allow  you  ?    A.  No,  T  don't.     I  don't  know  anything  about  it. 

Chairman  Thompson. —  Jiist  a  minute.  How  could  Mr.  Gaynor 
split  one  item  of  $5,000  into  two,  without  having  somebody  tell 
him  ?     There  is  nothing  on  that  bill  to  tell  him. 

Mr.  Shonts. —  I  don't  think  he  could.  He  is  one  of  the  men  I 
will  talk  to.  I  will  do  my  best  to  find  out.  I  can  find  out,  and 
I  will  tell  you  about  it. 

Chairman  Thompson. —  I  know  that  is  true.  But,  for  instance, 
here  he  would  not  possibly  have  any  authority  to  split  one  item 
into  two,  without  somebody  telling  him. 

Mr.  Shonts. —  Not  unless  he  knew  something  of  the  service 
rendered. 

Chairman  Thompson. —  How  would  he  know  ? 

Mr.  Shonts. —  Somebody  has  told  him,  possibly  myself. 

By  Mr.  Colby: 

Q.  Did  you  ever  employ  Edward  J\[.  Grout  in  connection  with 
the  subway  negotiation  ?    A.  Yes,  I  did. 

Q.  You  have  got  a  little  clearer  impression  about  what  he  did  ? 
A.  I  know  what  he  was  hired  for ;  He  had  been  comptroller,  and 
he  knew  the  city's  methods  of  doing  business,  and  knew  about 
their  debt  limit,  and  about  the  cliauces  of  their  being  able  to 
carry  out  an  obligation,  and  there  were  many  things  of  that  kind 
that  now  impress  themselves  on  my  mind,  when  I  hear  his  name. 

Q.  In  other  words,  you  were  anxious  to  get  it  through,  and 
,were  willing  to  use  any  man  who  knew  the  ropes  ?  A.  Anxious 
,to  use  anything  I  could  get  to  put  up  in  a  good  trading  propo- 
sition against  hard  traders. 

Q.  You  wanted  inside  information?  A.  I  wanted  actual 
information.  I  don't  know  whether  you  wovild  call  it  inside  or 
mot. 

Q.  You  wanted  some  man  in  touch  with  the  atmosphere  of 
,tlio  city  offices  't     A.   He  had  been  comptroller,  he  ought  to  be  able 
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,to  give  us  a  lot  of  definite  information  about  conditions,  about 
itlieir  methods,  and  matters  of  that  kind. 

Q.  Whose  methods  ?    A.  The  city's  methods. 

Q.  But  the  methods  of  tlie  comptroller's  office  reflect,  to  some 
.extent,  the  personalitj'  of  the  incumbent,  do  they  not  ?  A. 
Possibl}'. 

Q.  In  a  negotiation  with  ilr.  Prendergast,  for  instance,  what 
would  be  the  benefit  of  having  ifr.  Grout's  impressions  as  to  his 
administration  ?  A.  If  a  predecessor  might  —  a  recent  pre- 
decessor might  tell  us  a  good  deal  about  the  city's  finances,  their 
financial  strength,  their  indebtedness,  how  it  was  carried,  and  a 
lot  of  information  that  would  be  very  iiseful. 

Q.  You  have  used  the  expression  in  a  "  trading  proposition  "  ? 
jA.  Yes.  We  were  negotiating  with  the  city  in  a  very  large 
transaction. 

Q.  In  other  words,  an  ex-comptroller  might  tell  you  what  cards 
,the  city  held  ?  A.  He  might  tell  us  about  the  condition  of  the 
city,  to  carry  out  any  contract  they  might  enter  into  that  might 
be  useful-.    It  was  a  guess. 

Q.  Help  you  decide  whether  the  city  was  bluffing  or  sincere  ? 
A.   I  cannot  remember  all  the  facts  that  were  in  my  mind. 

Q.  A  whole  lot  of  things  like  that  ?  A.  I  wanted  information 
as  to  the  situation. 

■Chairman  Thompson. —  Couldn't  you  get  that  from  Mr. 
Maclnnes  ? 

Mr.  Shonts. —  I  didn't  know  him  then. 

Chairman  Thompson. —  Didn't  you  know  there  was  a  chief 
accountant  there  who  knew  more  of  the  details  than  any 
comptroller  ? 

Mr.  Shonts. —  If  I  had  heard  Mr.  Maclnnes'  testimony  of  yes- 
terday, and  you  had  heard  of  how  I  disagreed  with  him,  you 
would  not  have  thought  I  would  have  hired  him. 

Chairman  Thompson. —  There  are  some  things  about  tliis,  Mr. 
(Shonts,  that  would  be  the  real  reason  I  would  have  in  my  mind 
^or  your  hiring  him. 
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Mr.  Shouts. —  I  didn't  know  Mr.  Maclnnes.  I  am  giving  you 
my  impressions  of  what  I  sent  for  Mr.  Grout  for. 

Chairman  Thompson. —  Detailed  information  you  go  to  your 
auditor  for.  You  have  got  somebody  that  knows  about  the  inside 
jin  the  Interborough  more  than  you  do,  about  details.  That  is 
,true  in  the  comptroller's  office.  The  comptroller  don't  know 
details.  He  can't  know  them.  He  is  only  there  for  three  or 
^our  years. 

Mr.  Shonts. —  Well,  if  you  had  been  there  to  advise  me,  may 
be  I  would  have  sent  for  Mr.  Maclnnes.  I  don't  know  whether 
,it  would  have  been  proper  for  him  to  talk  as  freely  as  a  man  out 
,of  the  city's  service.     There  is  a  matter  of  ethics  there. 

3y  Mr.  Colby : 

Q.  Did  Mr.  Grout  deliver  the  goods?  A.  Mr.  Grout  told  us 
in  regard  to  his  impressions  of  the  city's  condition,  and  so  forth, 
yes. 

Q.  Did  he  ever  render  a  bill  stating  what  he  did  ?  A.  I  don't 
^now  about  that.  I  know  he  rendered  a  bill,  that  we  thought  too 
,big,  and  we  pretty  nearly  had  a  lawsuit  over  it. 

Q.  Is  your  0.  k.  on  that?    A.  Yes. 

Q.  What  does  that  bill  represent  ?  A.  Well,  that  was  his 
retainer. 

Q.  It  does  not  specify,  however,  what  it  was  for?  A.  No;  this 
was  when  he  went  to  work. 

Q.  As  soon  as  he  went  to  work,  you  gave  him  ten  thousand 
dollars  ?    A.  He  demanded  that  as  a  retainer. 

Q.  He  demanded  that  as  a  retainer?  A.  Yes,  and  as  I  say,  he 
sent  in  a  subsequent  bill,  which  we  almost  had  a  lawsuit  over. 

Q.  Well,  what  was  the  amount  of  his  subsequent  bill?  A.  I 
don't  remember. 

Q.  Well,  I  guess  —  this  is  the  voucher.  You  might  refresh 
your  n)ind  there.  (Hands  voucher  to  witness.)  A.  Fifteen,  and 
we  compromised  by  splitting  it  in  two. 

Q.  Still,  there  was  no  specification  of  what  he  had  done?  A. 
Well,  I  have  not  read  it.  (Reads  voucher.)  Well,  what  he  did 
was  along  the  lines  I  indicated,  and  you  can  appreciate  we  thought 
it  was  not  a  very  rich  lend,  and  we  tried  to  get  rid  of  it,  and  that 
was  the  result. 
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Chairman  Thompson. —  Whom  did  he  advise,  come  in  contact 
with? 

Mr.  Shonts. —  He  talked  with  me. 

Chairman  Thompson. —  All  the  talks  he  had  ? 

Mr.  Shonts. —  So  far  as  I  rememher,  were  with  me. 

Chairman  Thompson. —  He  didn't  advise  any  other  officer? 

JMr.  Shonts. —  I  don't  remember  referring  him  to  other  officers. 

ChaiiTnan    Thompson. —  Ever    sit    in    the    meeting    with    city 
othcials  or  Public  Service  Commission  ? 

Mr.  Shonts. —  All  the  talks  were  with  me. 

Chairman   Thompson. —  How   many  talks   did  you  have  with 
him? 

Mr.  Shonts. —  I  don't  know.     Often. 

Chairman  Thompson. —  How  many ;  thirty-five  or  forty  times  ? 

Mr.  Shonts. —  Oh,  I  could  not  say.     Say  twenty  times.     I  am 
gTiessing.     I  don't  remember. 

Chairman  Thompson. —  He  called  at  your  office  and  talked  with 
you? 

Mr.  Shonts. —  Frequently. 

Chairman  Thompson. —  In  the  neighborhood  of  twenty  times. 
That  is  the  only  service  he  performed  ? 

Mr.  Shonts. —  He  looked  up  certain  data  for  me. 

By  Mr.  Colby: 

Q.  Did  he  ever  appear  openly  as  the  counsel  for  the  Inter- 
borough  Rapid  Transit  Company  ?     A.  I  don't  remember  that  he 

did. 

Q.  Did  he  ever  take  part  in  any  negotiations  with  the  Board 

of  Estimate?    A.  No. 

Q.  With  the  Public  Service  Commission?    A.  No. 

Q.  Did  he  ever  appear  in  court?     A.  I  don't  remember  that 
he  ever  appeared  publicly. 

22 
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Q.  Your  best  recollection  is  tliat  his  services  were  advisory  to 
you,  along  these  personal  and  influential  channels  ?    A.  Linei,  yes. 

Q.  Did  you  ever  take  a  trip  with  Mirabeau  L.  Towns?  A.  I 
think  I  did. 

Q.  Tell  us  where  you  went.  A.  I  think  that  was  the  time  I 
went  to  St.  James. 

Q.  Did  you  go  down  there  to  enjoy  the  scenery  ?  A.  Well, 
you  know  what  Joe  Sherry  said,  when  he  was  interrogated  by  the 
Interstate  Comm.erce  Commission  as  to  why  he  shipped  all  his 
grain  over  the  B.  &  O. —  that  it  w.is  on  account  of  the  scenery. 
yio,  I  took  a  trip  down  to  St.  James,  hoping  that  I  would  catch  the 
mayor  of  the  city,  Mr.  Gaynor,  free  and  unencumbered,  which  I 
did.  /  found  him  in  his  front  yard,  climbing  over  a  fence  toward 
a  cattle  yard. 

Q.  Was  he  trying  to  get  away  when  you  saw  him  climbing 
over  the  fenced  A.  If  he  had  recognized  me,  I  might  have  had 
that  conclusion,  because  he  had  not  been  saying  very  nice  things 
about  me.  But  I  found  him,  T  think  it  was  in  March.  I  know 
it  was  cold.  I  know  I  ivas  not  invited  in  the  house.  And  I  know 
we  wore  a  path  in  the  front  yard,  walking  back  and  forth,  for 
about  three  hours. 

Q.  But  you  paid  $5,000,  none  the  less,  didn't  you  ?  A.  Who  ? 
That  is  one  of  the  things,  probably.    I  had  forgotten  about  that. 

Chairman  Thompson. —  ^ow  thiit  your  recollection  has  got 
refreshed  by  that,  tell  vis  what  Towns  did. 

Mr.  Shouts. —  He  did  do  this. 

Chairman  Thompson. —  Oh,  I  know  that.     What  else? 

Mr.  Shonts. —  I  don't  remember  now. 

Chairman  Thompson. —  Did  he  do  anything  else  'I 

Mr.  Shonts. —  Oh,  ye^.  I  will  find  out.  T  don't  remember. 
I  had  forgotten  that. 

Chairman  Thompson. —  It  is  not  a  joking  matter. 

Mr.  Shonts. —  No.  This  was  not  a  joking  matter  with  mo, 
either. 
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By  Mr.  Colby: 

Q.  Let  ine  rwall  to  y<iu,  Mr.  Shouts,  that  it  is  a  matter  of 
eominou  knowledge,  tliat  Mv.  Grout  was  formerly  the  legal  part- 
ner of  the  late  Mayor  Craynor.  Don't  yon  know  it  to  he  a  fact 
that  Mr.  JMirabeau  L.  Towns  was  an  intimate  personal  friend  of 
-Mayor  Gaynor  (  A.  1  had  nnderstood  ho  had  been,  and  that 
friendship  had  ceased. 

Q.  And  is  that  the  reason  yon  took  him  down,  to  introduce 
you  to  the  mayor  ?  A.  I  didn't  take  him  down  to  introduce  me. 
1  took  him  down  —  I  thought  that  I  could  —  if  I  would  get  an 
opportunity  to  say  my  speech  to  the  mayor,  that  Mr.  Towns  or 
anybody  else  would  not  have  any  influence  on  the  Mayor's  mind, 
if  he  had  an  honest  mind  on  the  subject,  which  I  think  he  had. 

Q.  ISTow,  just  allow  me,  there.  In  other  words,  you  were  seek- 
ing to  change  the  mayoi-'s  attitude  or  ingratiate  yourself  with 
Mayor  Gaynor,  or  obtain  a  more  favorable  attitude  on  his  part 
toward  your  business  ^  A.  No.  I  wanted  to  tell  ilayor  Gaynor 
what  I  did  tell  him,  that  so  far  as  the  Interborough  was  concerned, 
that  we  were  out  of  the  situation,  that  we  had  no  more  propositions 
to  make  to  the  city,  that  we  recog-nized  he  and  other  members  of 
the  board  of  estimate  were  elected  on  the  platform  which  pledged 
themselves  to  city  construction  and  city  operation  of  subways,  but 
that  we  were  the  largest  taxpayer  in  this  city,  and  that  we  had 
been  in  this  business  for  a  long  time,  and  we  thought  we  had  more 
valuable  information,  and  that  we  thought  we  could  point  out 
to  him  where  for  $70,000,000,  he  could  build  a  better  line,  at 
least  so  far  as  distribution  was  concerned,  than  the  line  they  were 
talking  about  building  as  the  city  line  for  $150,000,000. 

Q.  Why  did  you  take  Towns  down  with  you?  A.  /  took  Towns 
down  to  shoiv  me  ike  way.  I  had  never  been  to  St.  James.  I  am 
not  sure  whether  it  was  Towns  —  before  or  after  this,  that  Towns 
broke  with  the  mayor  —  /  am  not  sure. 

Q.  Well,  you  could  have  gotten  a  village  hack  man  for  a  dollar  ? 
A.  I  could  have  done  this.  The  probability  is  this  was  before, 
but  I  have  forgotten  —  but  I  know  what  I  went  there  for,  because 
I  made  a  memorandum  of  it  the  next  day  I  got  back,  when  it  was 
fre&h  in  my  mind,  what  I  said  to  the  mayor,  and  that  was  the  gist, 
the  object  of  my  visit ;  there  must  be  somebody  in  this  city  that 
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is  honest  and  knows  liis  business,  and  that  you  have  got  confidence 
in.  Now,  if  there  is  such  a  person,  send  him  down  to  our  office, 
and  we  Mdll  open  all  our  books  to  him.  AVe  have  nothing  to  con- 
ceal from  the  city  of  ISTew  York.  You  have  access  to  every  record 
we  have,  and  I  think  we  can  show  you  — 

Q.  You  have  many  to  withhold  but  nothing  to  conceal?  A. 
Well,  according  to  the  way  that  you  boys  —  and  things  have  been 
testified,  we  have  not  many  to  withhold.  That  is,  we  are  not 
withholding  much.  Well,  what  I  was  coming  to  was,  there  must 
be  some —  there  seemed  to  be  such  an  antagonism  on  the  part  of 
Mayor  Gaynor  toward  our  corporation,  that  I  thought  if  there 
was  some  person  he  had  confidence  in  that  would  come  down  and 
examine  us  and  we  would  open  all  our  books  to  him,  everything 
we  had  to  him,  he  must  be  convinced.     That  is  all  I  wanted. 

Q.  Sort  of  a  quest  for  an  honest  man?  A.  A  quest  to  have  a 
conversation  which  might  result  in  something,  and  it  did  result 
in  his  finally  saying  to  me  he  would  think  it  over,  and  if  he 
thought  of  anybody,  he  would  send  him  down.  And  he  did  send 
two  men. 

Q.  Did  it  take  him  a  long  time  to  think  of  some  men  to  send  ? 
A.  He  did  send  two  men. 

Chairman  Thompson. —  What  was  the  date  of  this  meeting  at 
St.  James? 

Mr.  Shouts. —  My  memorandum  will  show.  I  have  it  in  my 
office.    I  made  this  memorandum.  It  was  on  a  Sunday,  I  know. 

By  Mr.  Colby: 

Q.  Well,  now,  Mr.  Shouts,  when  did  you  tell  Mr.  Tovms  you 
wanted  him  to  take  you  down  to  the  mayor's  house  in  St.  James  ? 
A.  I  don't  remember.    I  suppose  the  day  before  I  went. 

Q.  And  was  his  trip  as  a  companion  en  couner,  as  a  part  of  his 
professional  services  ?     A.  I  would  not  say  it  was  not. 

Q.  It  was  included  in  his  bill  ?    A.  I  presume  so. 

Q.  He  was  paid  ?    A.  He  was  paid,  yes. 

Q.  Do  you  loiow  of  anything  else  he  ever  did  ?  A.  I  don't 
know.  Aud  I  had  forgotten  that  until  you  asked  me  about  it.  If 
you  have  anything  alse  you  can  ask  me  about,  I  will  tell  you  as 
frankly. 
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Q.  How  did  you  stop  the  Mayor  from  climbing  over  the  fence 
when  you  and  Towns  got  there?  A.  Well,  I  told  him  I  wasn't 
as  bad  as  I  looked,  that  I  didn't  wear  horns  and  didn't  have  any 
axes  to  grind,  and  we  were  on  the  level,  and  wanted  to  convince 
him  so. 

Q.  And  the  Mayor  came  down  ott'  the  fence  a  little  slowly  at 
that?  A.  He  finally,  if  you  want  to  use  the  figure  of  speech,  he 
finally  did  come  off.  He  sent  an  engineer  by  the  name  of 
and  one  by  the  name  of  Martin,  and  they  spent  months  going 
through  our  records.  I  don't  know  the  kind  of  report  they  made. 
I  never  saw  it.  But  I  know  his  attitude  toward  our  company 
changed  after  they  had  spent  months  there,  and  after  that  we  had 
a  fair  hearing,  and  that  is  all  I  wanted. 

Q.  What  did  Mr.  Towns  do  on  the  occasion  of  that  visit  ?  A.  I 
think  Mr.  Towns  sat  in  the  buggy  while  I  walked  the  grass  with 
the  Mayor. 

Q.  The  terms  of  his  employment  did  not  contemplate  his  get- 
ting out  of  the  buggy?  A.  I  don't  remember  what  he  did.  1 
know  I  was  on  a  serious  matter,  and  I  tried  my  best  to  dispose  of 
it  in  a  serious  way. 

Q.  And  you  cannot  recall  anything  else  Mr.  Mirabeau  L.  Towns 
did  ?    A.  I  can't,  as  I  say. 

Chairman  Thompson. — 'You  interested  me  in  one  thing.  You 
said  your  company  was  out  of  it,  and  you  went  to  tell  the  Mayor 
you  were. 

Mr.  Shouts.— Yes. 

C^hairman  Thompson. —  If  you  were,  why  tell  the  Mayor  ?  What 
was  your  object  ? 

Mr.  Shouts. —  We  were  out  of  it,  because  the  Mayor  was  about 
to  commit  himseK,  as  I  understood,  to  what  they  call  the  Tri- 
Borough  scheme,  and  the  Tri-Borough  scheme  represented  the 
building  of  a  line  down  the  East  side  and  over  into  Brooklyn,  at 
the  exjjenditure  running  all  the  way  from  one  hundred  and  thirty 
to  one  hundred  and  fifty  millions  of  dollars.  It  gave  no  relief  to 
the  West  side. 

Chairman  Thompson. —  I  know. 
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Mr.  Shonts. —  The  point  was  that  for  seventy  million  dollars,  I 
could  point  out  to  him,  and  we  were  willing  to  enter  into  that  sort 
of  a  deal,  if  they  would  drop  the  question  of  public  operation,  and 
cooperate  with  us  as  the  natural  lessees  of  their  present  subways, 
I  took  the  position  just  like  a  man,  a  tenant  of  a  store.  If  I  were 
a  tenant  in  your  store,  and  my  business  outgrew  your  facilities, 
and  I  want  you  to  build  an  addition,  I  don't  think  it  would  be 
good  business  for  you  to  start  a  rival  store,  and  hurt  me. 

Chairman  Thompson. —  You  don't  want  to  be  put  out  of  it  ? 

Mr.  Shonts. —  N^o.  But  the  fact  is  that  the  City  had  elected 
the  Mayor  and  these  people  on  a  platform  pledged  to  municipal 
construction  and  operation,  and  I  assumed  we  were  out  of  it. 

Mr.  Colby. —  iS^ow,  Mr.  Shonts  — 

Chairman  Thompson. —  Just  one  more  question,  iu  reference 
to  this  matter.  I  think  this  matter  is  rather  serious.  First,  you 
didn't  remember  Mr.  Towns  at  all,  as  I  understood  you. 

Mr.  Shonts. —  1  remembered  Mr.  Towns,  but  I  didn't  remember 
the  purpose  for  which  he  was  employed. 

Chairman  Thompson. —  You  must  have  remembered  him  when 
the  bill  was  first  called  to  your  attention.  You  must  have  remem- 
bered Towns  was  employed  on  a  serious  mission. 

Mr.  Shonts. —  I  did  remember  Towns,  and  that  he  was  em- 
ployed, but  I  didn't  remember  what  the  particular  object  T  had 
in  mind  was  when  I  employed  him. 

Chairman  Thompson. —  This  conference  that  you  had  with  the 
Mayor  on  this  Sunday  was  one  of  the  most  important  things  you 
did,  and  one  of  the  things  you  must  have  had  in  mind  when  you 
employed  him,  for  extraordinary  service,  wasn't  it? 

Mr.  Shonts. —  I  didn't  have  any  particular  thing  in  mind,  but 
I  do  think  that  was  a  very  important  piece  of  work. 

Chaii-mau  Thompson. —  And  if  you  performed  extraordinary 
services  for  this  company,  for  which  you  received  a  bonus,  that 
was  one  of  them  ? 

Mr.  Shonts. —  1  think  it  was. 
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Chairman  Thompson. —  Well,  you  didn't  forget  the  name  of 
Mr.  Towns  when  counsel  called  his  name  to  your  attention? 

Mr.  Shonts. —  I  didn't  say  I  forgot  the  name  of  Mr.  Towns.  I 
don't  want  to  make  that  impression.  I  did  remember  the  name  of 
Towns ;  I  did  remember  he  was  employed.  I  will  let  the  reporter 
read  my  answer ;  but  I  didn't,  and  don't  remember  now,  the  par- 
ticular purpose  for  which  I  employed  him,  and  this  incident  is  the 
first  thing  tlhat  refreshes  my  recollection. 

Chairman  Thompson. —  These  are  important  matters. 

Mr.  Shonts. —  I  have  told  you,  that  if  you  would  let  me,  I 
would  find  out  from  the  consultations  with  my  men,  all  the  details, 
and  I  will  be  very  glad  to  find  out. 

By  Mr.  Colby: 

Q.  Mr.  Shonts,  did  you  preserve  a  memorandum  —  excuse  me 
—  I  see  your  attention  is  taken  up^ —  A.  Excuse  me.  I  got 
those  figures,  that  balance  there,  before  the  sale  of  $305,000,  so 
you  see  there  was  not  anything  to  disturb  anybody.  That  is  the 
point. 

Mr.  Colby. —  1  would  like  to  state  on  the  record  that  Mr.  Shonts 
hands  me  a  tabulation  containing  the  worked  out  values  of  the 
stocks  to  his  credit  with  Barney  &  Company  on  June  30-,  1913. 

Mr.  Shonts. —  June-30,  or  June  5  ? 

Mr.  Dawson. —  June  30. 

Mr.  Colby. —  Showing  that  the  values,  the  aggregate  values  of 
the  stocks  in  his  account  at  that  date  was  $715,550,  against  an 
indebtedness  remaining  after  the  liquidation  of  the  month 
previous,  which  had  reduced  the  debit  to  $410,230. 

Mr.  Shonts. —  So  there  was  almost  — 

Mr.  Colby. —  Leaving  an  excess  of  values  in  favor  of  Mr. 
Shonts  in  the  account  at  that  time  of  $305,320.  We  have  not  had 
an  opportunity  to  verify,  although  we  don't  question  — 

Mr.  Shonts. —  These  are  brought  down  from  the  quotations  they 
got  upstairs.     1  suppose  they  are  right. 
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Mr.  Quackenbush. —  Do  you  want  to  check  it  ? 
Mr.  Colby. —  Oh,  no.     I  assume  they  are  right. 

By  Mr.  Colby: 

Q.  Did  you  preserve  the  memorandum  of  your  conversation 
with  Mayor  Gaynor  on  the  occasion  of  that  visit  ?     A.  Yes,  sir. 

Q.  It  was  quite  a  lengthy  memorandum,  was  it?  A.  Yes,  it 
was. 

Q.  Is  this  it  (showing  paper  to  witness)  ?  A.  (Witness  takes 
memorandum.)  Memorandum  of  conversation  with  Mr.  Gaynor, 
April  24,  1910 ;  that  is  it,  yes. 

Chairman  Thompson. —  1910  ? 

Mr.  Shouts. —  Nineteen  hundred  and  ten,  yes.  He  came  into 
office,  as  I  recollect  it,  on  January  1,  1910.  The  date  of  this 
memorandum  is  April  24,  1910. 

By  Mr.  Colby: 

Q.  This  memorandum  is  some  ten  typewritten  pages  ?  A.  I 
am  — 

Q.  I  think  I  don't  want  to  spend  time  in  any  matter  that  is  not 
strictly  relevant,  but  I  should  like  to  read  a  few  paragraphs  from 
this  memorandum.  It  shows  the  attitude  of  mind  of  the  Mayor 
of  the  city  at  that  time,  Mr.  Shonts,  who  was  the  foremost 
spokesman  and  chief  —     A.  May  I  ask  one  question,  Mr.  Counsel  ? 

Q.  Yes.  A.  This  is  a  memorandum  made  by  yourself,  to 
refresh  my  recollection  as  to  the  substance  of  the  conversation  I 
had  with  the  Mayor.  I  never  sent  the  Mayor  a  copy  of  it.  It  was 
not  in  the  shape  of  a  letter  which  he  could  receive  and  answer,  and 
I  am  just  wondering  out  loud  — 

Q.  The  value  of  the  memorandum,  according  to  my  opinion  • — • 
A.  —  if  it  is  ethical  for  me  to  produce  it. 

Chairman  Thompson. —  Well,  evidently  you  have. 

Mr.  Shonts. —  But  it  was  turned  over  to  your  boys,  as  I  told 
them  to  turn  over  everything.  I  am  raising  the  question  now,  Mr. 
Chairman. 

Chairman  Thompson. —  It  was  found  from  the  files,  the  official 
files  of  the  railroad  company,  wasn't  it  ? 
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Mr.  Shonts. —  Personal  files. 
By  Mr.  Colby: 

Q.  I  think  you  will  be  satisfied  if  I  confine  myself  to  reading 
nothing  which  the  late  Mayor  might  have  wished  to  answer.  A.  I 
am  making  the  point,  because  my  boys  turned  everything  over  to 
3^ou  that  I  had  there. 

Chairman  Thompson. —  If  it  is  a  matter  of  the  files  of  a  railroad 
company,  why,  I  think  it  is  a  public  record. 

Hy.  Shonts. —  A  personal  matter. 

By  Mr.  Colby: 

Q.  This  was  a  contemporaneous  memorandum  ?  A.  Within  a 
day  or  two. 

Q.  Has  all  the  presumptions  of  accuracy  ? 

Chairman  Thompson. —  I  will  leave  it  to  the  judgment  of 
coimsel,  as  to  what  he  thinks  about  it. 

Mr.  Shonts. —  If  we  can  find  out,  Mr.  Counsel,  what  day  April 
2-4:th  was  on,  we  can  know  how  many  days  after  my  visit,  because 
it  was  on  a  Sunday  I  went  down. 

Mr.  Colby. —  Mr.  Chairman,  I  don't  want  to  seem  insensible  to 
any  suggestion  of  impropriety,  but  I  confess  I  don't  — 

Chairman  Thompson. —  The  Committee  will  leave  it  to  the 
judgment  of  counsel. 

Mr.  Colby. —  See  any  impropriety  of  submitting  this  con- 
temporaneous memorandum  of  what  was  probably  the  genesis  of 
this  whole  negotiation. 

Chairman  Thompson.—  The  Committee  leaves  it  to  the 
judgment  of  counsel.    You  are  familiar  with  the  letter. 

Mr.  Colby. —  The  substance  of  Mr.  Shonts'  remarks  is  about  as 
follows : 

"  He  conveyed  to  the  Mayor  the  fact  that  we  had  no  propo- 
sition to  make ;  that  while  we  did  make  a  proposition  to  Mr. 
Willcox  on  June  30,  1909,  which  proposition  was  emphat- 
ically declined,  we  realized  then,  as  we  do  now,  that  the 
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carrying  out  of  the  proposition  by  the  Inter  borough  meant 
a  cut  into  its  surplus  immediately  following  the  opening  of 
the  new  lines  of  about  $3,000,000  per  annum,  nevertheless 
at  that  time  our  people  were  not  alarmed  by  the  socialistic 
trend  of  things;  but  that  now  they  do  have  such  fear,  and 
further,  the  fact  that  the  City  officials  are  committed,  because 
of  the  platform  on  which  they  were  elected,  to  the  building 
of  subways  by  the  municipality.  Furthermore,  the  man 
who  would  fall  heir  to  the  Mayor's  chair  if  anything  hap- 
pened to  him,  has  announced  that  the  City  will  not  even 
give  operating  contracts  to  private  corporations. 

"  The  Public  Service  Commission  has  gone  the  full  limit 
in  its  idea  of  the  creation  of  an  independent  subway  system, 
and,  altogether,  our  people  have  become  so  alarmed  tbat  they 
are  afraid  to  make  any  venture  whatever.  Therefore,  all 
that  I  am  here  to  say  is  to  tell  you  wkat  I  had  in  mind  telling 
you  at  our  conference  on  last  Monday,  but  because  of  the 
presence  of  Chairman  Willcox,  and  his  request  to  me  not  to 
tell  you  that  we  could  not  make  a  trade,  I  did  not  tell  you 
then.  I  presume  that  Willcox's  desire  that  I  not  make  the 
statement  then  was  to  hold  back  against  the  publication  of 
the  first  form  of  contracts  and  otiher  data  respecting  the  so- 
called  independent  subway  system,  which  has  since  appeared 
in  the  public  press.  Therefore,  as  the  Mayor  said  in  our 
previous  conversation,  that  it  Avas  very  important  for  him 
to  know  our  position  as  soon  as  possible,  and  as  I  thought 
he  was  entitled  to  know  our  position,  I  had  come  out  to  his 
home  to  tell  him.  Further,  for  the  foregoing  reasons,  I  had 
nothing  to  say  except  the  proffer  of  advice  based  on  the 
laiowledge  possessed  by  me  of  subway  costs  and  earnings, 
and  I  did  not  know  that  he  wanted  advice ;  but  in  the  hope 
and  belief  that  he  would  not  misunderstand  the  m.otive  back 
of  giving  such  advice,  T  was  willing  to  take  the  risk." 

Then  follows  apparently  some  matters  which  the  Mayor  said 
—  the  late  'Mayor  said  to  the  President,  all  very  flattering,  and 
all  of  which  1  am  certain  the  Mayor  would  —  oh,  no;  this  is 
further  what  Mr   Shouts  said: 
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"  It  seems  to  me  that  you,  as  president  of  the  corporation 
of  the  City  of  New  York,  with  full  responsibility  on  your 
shoulders  of  the  chief  executive,  are  confronted  with  a  gTave 
situation;  and  our  people  all  admitting  you  to  be  a  man  of 
ability  and  courage  and  integrity,  and  desirous  of  under- 
taking great  things,  in  which  we  would  like  to  uphold  your 
hands  as  far  as  we  could,  should  know  the  facts  as  we  view 
them.  I  think  we  all  agree  that  a  mistake  would  be  made 
which  would  mean  financial  disaster  and  bring  discredit  on 
the  administration,  if  it  embarked  on  a  system  of  subway 
building  such  as  the  Broadway-Lexington  Avenue  line  con- 
templated, and  others  that  would  naturally  follow  suit,  for 
when  you  commence  this  you  will  probably  continue  it  —  as 
against  taking  time  to  study  for  yourself  and  decide  for 
yourself  where  you  can  spend  the  city's  money  to  bring  the 
greatest  benefits  to  the  citizens." 

Apparently  there  was  outlined  here  on  a  map  the  Broadway- 
Lexington  route  of  the  present  subway  line,  which  it  was  stated 
could  be  built  for  $71,000,000. 

Mr.  Shouts. —  That  was  —  if  you  will  permit  me,  just  a 
moment  —  that  was  the  four  lines  down  the  West  Side  to  Liberty, 
and  two  across  Liberty  and  across  the  Manhattan  bridge  for  a 
mile  and  a  half,  and  two  down  to  the  Battery,  and  two  up  the 
l>ronx,  and  two  up  Jerome  avenue. 

Mr.  Colby. —  Mr.  Shouts  apparently  proposed  to  call  the  tunnel 
under  the  East  river,  the  Gaynor  tunnel.  That  was  a  little  taffy, 
I  suppose. 

Chairman  Thompson. — ■  If  there  is  anything  here  he  don't 
read  that  you  think  ought  to  be  read,  why  have  him  read  it. 

Mr.  Colby. —  The  belief  was  expressed,  after  outlining  — 

"  The  situation  may  be  summed  up  in  that  for  $71,000,000 
applied  in  the  normal  extensions  above  mentioned,  a  superior 
service  will  be  furnished  to  the  entire  city  than  can  be 
accomplished  by  the  expenditure  of  150  to  200  millions,  in 
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the  creation  of  an  independent  system,  whieli  means  to  the 
citizen  a  ten  cent  fare  as  against  a  universal  five  cent  fare. 

"  The  belief  was  expressed  that  it  wonld  be  a  fatal  mistake 
to  permit  such  extravagant  use  of  city  money  with  snch 
meagre  results." 

By  Mr.  Colby: 

Q.  Your  company's  attitude  at  this  time  was  one  that  i  may 
describe  as  solicitous  about  the  waste  of  city  moneys  ?  A.  It  al- 
ways has  been.     As  a  taxpayer,  the  largest  taxpayer,  it  should  be. 

Q.  Were  you  endeavoring  to  practice  a  form  of  urban  economy 
when  you  applied  to  the  city  to  allow  you  $],. 532,000  for  prelimi- 
nary subway  expenditures?  A.  I  think  it  was  perfectly  proper. 
Tt  must  be  taken  care  of  some  place. 

Q.  A)id  your  bonus  and  Mr.  Eogers'  bonus  ?  A.  I  think  what- 
ever is  the  proper  charge  for  the  preliminary  work  of  any  con- 
struction enterprise,  and  I  challenge  anyone  to  controvert  it, 
quoting  any  large  work  in  the  world,  that  does  not  contain  in  it 
the  preliminary  construction  cost,  the  same  as  the  subsequent  con- 
struction cost. 

Mr.  Colby : 

"  The  Mayor  did  not  quite  realize  v/hat  was  meant  when  he 
^vas  told  that  we  hud  no  proposition  to  submit  for  he  said  it 
will  be  difficult  to  get  the  use  of  city  money  for  our  purposes. 
AVhereupon  T  again  said  '  Please  understand  that  we  have  no 
proposition  at  all;  that  the  city  having  embarked  in  a  policy 
of  municipal  construction,  we  felt  bound  to  withdraw  from 
the  field,  except  that  we  stand  ready,  after  the  city  has 
planned  and  built  its  subways,  to  operate  them  if  the  city  so 
desires,  and  if  a  profit  results,  same  to  be  divided,  and  if  a 
loss,  the  cit_y  to  stand  same.'  " 

"  Tt  is  true,"  continues  he,  "  that  this  loss  would  not  break 
the  city  of  New  York,  as  the  city  ean  afford  to  absorb  a  de- 
ficit of  ten  or  twelve  millions  per  annum,  and  not  go  into 
bankruptcy,  but  the  Tnterborough  would  go  broke  the  first 
vear  if  it  undertook  to  do  so." 
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By  Mr.  Colby: 

Q.  In  other  words,  you  had,  at  that  time,  canvassed  the  city's 
capacities  as  an  absorber  of  deficits  ?  A.  On  the  very  plan  which 
we  were  opposing.  We  always  opposed  the  Tri-Borough  plan ;  we 
always  opposed  the  dual  plan.  And  we  spent  large  sums  of  money 
in  the  public  press,  by  public  advertisement,  opposing  it. 

Chairman  Thompson. —  I  cannot  permit  explanations  of  this 
letter.  ^Xe  must  adjourn  soon.  If  you  want  to  put  in  the  rest  ot 
the  letter  —  or  you  can  leave  it  where  it  is  until  tomoiTow  moni- 
ing.     Do  you  want  to  leave  it  where  it  is  ? 

ilr.  Colby. —  I  can  conclude  in  about  four  or  five  minutes. 

"  I  said  to  the  Mayor  that  it  looked  to  me,  although  I  did 
not  like  to  ascribe  motives,  that  this  independent  subway 
idea  was  the  product  of  an  idea  which  developed  in  the  minds 
of  the  Commission  when  it  first  came  into  existence,  when  it 
was  popular  to  fight  the  Interborough,  and  when  it  might 
have  been  a  popular  thing  to  create  an  independent  system, 
forgetting  that  the  Interborough's  subway  is  the  city's  own 
proposition,  and  anything  that  would  help  the  same  would 
help  the  city. 

"  The  [Mayor  said  to  me  that  I  might  understand  that  if 
they  commenced  this  system  of  city  construction,  they  would 
have  to  continue  it.  I  stated  that  I  did  understand  that 
fully,  and  that  we  had  notliing  to  say  in  regard  to  the  wisdom 
of  that  policy ;  the  city  seemed  to  be  embarked  on  it,  and  the 
public  seemed  to  be  educated  np  to  the  belief  that  this  is  the 
wise  thing  to  do,  and  if  we  objected  we  would  simply  be  mis- 
understood; and  that  inasmuch  as  they  had  decided  on  it, 
all  we  could  do  would  be  to  gracefully  withdrew.     *     *     * 

"  I  further  said  to  the  Mayor  that  there  was  a  limit  to  the 
amount  of  transportation  you  can  sell  for  five  cents,  and  that 
that  limit  had  been  reached,  and  had  a  great  deal  to  do  with 
the  bankruptcy  of  the  surface  lines;  and  that  that  limit 
could  be  reached  and  bankrupt  other  lines ;  and  that  it  would 
he  well  to  keep  that  thought  in  mind  when  planning  the  in- 
discriminate construction  of  subways." 
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Mr.  Shouts. —  I  couldn't  \vrite  a  better  letter  today. 
By  Mr.  Colby: 

Q.  What  are  people  going  to  do  when  the  limit  of  transportation 
is  reached  ?  A.  I  think  it  will  be  many  years  before  the  limit  of 
transportation  is  reached,  after  all  the  new  lines  that  are  now 
under  construction  are  finished  and  put  in  operation. 

Chairman  Thompson. —  This  ought  to  be  a  good  place  for  jit- 
ney busses  down  here.     What  do  you  thinks 

ilr.  Shouts. —  They  had  them  here  years  ago,  and  they  took 
them  off  Broadway. 

Chairman  Thompson. —  We  will  C-xcuse  the  witnesses  until  to- 
morrow morning  at  11  o'clock. 

Mr.  Quackenbush. —  Just  a  minute.  As  1  have  said,  the  last 
two  or  three  days,  Mi-.  Rogers  is  under  subpoena,  and  will  bo  in 
Minneapolis  for  the  next  week,  and  while  it  probably  will  disar- 
range the  order  of  things,  he  can  be  here  tomorrow  or  the  follow- 
ing Monday. 

Mr.  Colby. —  Mr.  Quackenbush,  I  have  a  great  hesitation  about 
asking  any  lawyer  to  take  the  stand,  as  he  is  under  a  great  disa- 
bility when  it  comes  to  testifying  to  things  concerning  his  clients, 
or  things  he  has  done  in  his  legal  capacity.  There  has  never  been 
a  moment  when  he  would  not  have  been  welcome  to  the  stand  if  he 
had  asked  to  be  heard,  but  there  seems  to  be  an  expanding  dispo- 
sition to  refer  a  great  many  important  matters  to  iJMr.  Kogers  for 
explanation.  When  you  spoke  to  me  a  few  days  ago,  I  thought 
possibly  we  could  elucidate  these  matters  that  are,  maybe,  only 
within  Mr.  Rogers'  —  in  his  recollection  —  through  other  wit- 
nesses. I  don't  know  what  the  Chairman's  idea  is.  We  have  had 
no  opportunity  to  discuss  the  matter,  I  know  the  Committee  wants 
to  conclude  its  cursory  survey  of  the  Interborough  conditions,  and 
in  view  of  the  limit  which  it  must  observe,  the  limit  already  fixed 
to  its  existence,  we  must  pass  to  other  matters  rather  than  to  leave 
them  entirely  untouched. 

(  hairman  Thompson. —  When  does  he  go,  Monday': 

-Mr.  (v'uackcnliush. —  He  leaves  tomorrow  night. 
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Chairman  Thompson. —  Tomorrov/  niglit  is  Thnrsday  night  ? 

Mr.  Shonts. —  Friday  night. 

Chairman  Thompson. —  When  will  he  he  hack  I 

Mr.  Quackenbush. —  He  will  be  back  a  week  from  Ivionday.  I 
brought  it  up  because  he  will  be  available  until  Friday  night. 

Chairman  Thompson. —  Tomorrow  isn't  Friday. 

Mr.  Quackenbush. —  J  made  a  slip  about  that.  I  have  seen  what 
Mr.  Colby  has  just  said.  I  saw  that  Mr.  Colby  might  have  in 
mind  just  what  he  has  expressed.  I  did  not  want  a  misunder- 
standing, because  there  has  been  no  disposition  on  tiie  part  of  Mr. 
Rogers  to  fail  to  be  in  attendance  upon  the  Committee,  but  this 
jnatter  is  one  that  he  is  under  subpoena  in,  and  it  isi  not  any- 
thing of  his  own  private  nature  at  all,  and  he  told  me  that  it  had 
been  held  because  of  his  engagements  in  court  here.  He  does  not 
want  to  be  in  any  equivocal  position. 

Chairman  Thompson. —  I  think  a  subpoena  better  be  issued. 
AA"e  will  have  to  continue  the  examination  of  Mr.  Shonts  tomorrow, 
won't  you  ?  And  I  think  you  better  issue  a  subpoena  for  Mr. 
Eosrers,  returnable  a  week  from  Mondav. 

Mr.  Colby. —  All  right,  Mr.  Chairman.  I  should  like  to  ask  a 
question,  one  question,  before  we  adjourn. 

Chairman  Thompson. —  All  right. 

By  Mr.  Colby : 

0-  Is  it  true  that  you  sent  a  copy  of  the  memorandum  from 
which  I  have  just  read  to  Mr.  J.  P.  Morgan,  Jr.,  on  the  day  after 
you  had  prepared  the  memorandimi  ?    A.  I  don't  remember. 

Q.  Or  on  the  day  after  you  saw  Mayor  Gaynor?  A.  I  don't 
remember. 

Q.  I  find  in  your  file  a  copy  of  a  letter  marked  "  pereonal," 
addressed  to  J.  P.  Morgan,  Jr. 

(Counsel  hand  letter  to  witness,  whicli  witness  reads.) 
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A.  No.  Well,  it  may  have  beeu.  I  don't  know.  I  don't 
remember  just  what  is  there. 

Q.  That  letter  does  not  completely  refresh  your  recollection? 
A.  It  doesn't  show  whether  a  resume  of  what  is  here,  or  the  whole 
thing. 

Q.  But  it  was  either  a  resume  on  the  whole  thing  ?    A.  Yes. 

Q.  In  other  words,  you  reported  upon  your  interview  with 
Mayor  Gaynor  to  Mr.  Morgan,  Jr.,  practically  immediately  ?  A. 
Yes ;  according  to  this  letter,  I  told  him  of  my  talk  with  the  mayor 
—  whether  in  extenso  or  in  abbreviated  form,  I  don't  know. 

Chairman  Thompson. —  When  is  that  ? 

Mr.  Colby.—  1910. 

Chairman  Thompson. — 1910.  Did  you  have  all  these  negotia- 
tions in  reference  to  this  matter  with  J.  P.  Morgan,  Jr.,  when 
J.  P.  Morgan,  Sr.,  was  alive  ? 

Mr.  Shouts. —  Yes. 

■Chairman  Thompson. —  All  with  J.  P.  Morgan,  Jr.  ? 

Mr.  Shonts. —  All  with  J.  P.  Morgan,  Jr.,  or  in  his  absence 
with  Mr.  Davison. 

Chairman  Thompson. —  Back  to  1907  ? 

Mr.  Shouts.- —  Always.  I  knew  Mr.  J.  P.  Morgan,  Sr. ;  when  I 
began  business,  I  began  with  J.  P.  Morgan,  Jr.,  and  never  —  and 
when  he  was  in  the  country  I  always  dealt  with  him.  When  he 
was  abroad,  then  with  Mr.  Davison. 

Chairman  Thompson. —  We  will  suspend  now  until  to-morrow 
morning  at  11  o'clock,  at  this  place. 

Whereupon,  at  4 :30  o'clock  p.  m.,  an  adjournment  was  taken,  to 
Friday,  February  18,  1916,  at  11  o'clock  a.  m. 
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FEBRUARY  18,  1916 

New  Yokk  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment, 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson. —  The  Committee  will  come  to  order. 

Shonts,  Theodore  P.,  being  recalled  for  further  examina- 
tion, testified  as  follows : 

Examined  by  Mr.  Colby : 

Q.  Mr.  Shonts,  you  had  other  city  employees  or  ex-city  employ- 
ees in  your  employment  than  Mr.  Grout  in  connection  with  this 
subway  negotiation,  didn't  you?  A.  I  don't  think  now  who  you 
have  in  mind. 

Q.  What  about  the  company's  treasurer?  A.  Oh,  Mr.  Camp- 
bell, yes,  he  had  been  chamberlain  for  many,  many,  years. 

Q.  City  chamberlain?     A.  City  chamberlain,  yes,  sir. 

Q.  That  is  an  office  very  closely  allied  to  the  finance  depart- 
ment of  the  city,  isn't  it  ?    A.  Yes,  sir ;  deputy  chamberlain. 

Q.  Do  you  know  in  how  many  administrations  Mr.  Campbell, 
the  treasurer  of  the  company,  held  this  office?  A.  I  understood 
he  was  there  for  many  years.  I  think,  as  I  recollect  it  now, 
seventeen. 

Q.  "Was  he  a  friend  of  Dick  Croker's  ?    A.  I  don't  know. 

Q.  How  did  he  come  to  be  employed  by  the  Interborough  Rapid 
Transit  Company  ?  A.  We  were  looking  for  a  treasurer,  and  he 
was  recommended,  and  1  have  forgotten  who  by.  He  was 
employed,  and  that  is  all. 

Q.  Didn't  he  know  as  much  about  the  inside  of  the  finance 
department  as  Mr.  Grout  could  possibly  know?  A.  I  had  the 
benefit  of  all  Mr.  Campbell's  knowledge.    I  know  that. 

Q.  You  have  testified  that  you  paid  Mr.  Campbell  for  some 
twenty  or  twenty-five  conversations  ?    A.  Mr.  Grout. 

Q.  I  mean  Mr.  Grout.    A.  Yes,  sir. 
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Q.  And  he  rendered  a  bill  for  $25,000 ''.  A.  He  received  a 
retainer  for  $10,000,  as  I  recollect  it,  and  then  a  subsequent  bill 
for  $15,000,  which  we  compromised. 

Q.  You  mean  you  paid  him  $10,000  when  you  employed  him  ? 
A.  Yes,  sir. 

Q.  And  he  rendered  a  bill  subsequently  for  $15,000  ?  A.  That 
is  my  recollection,  and  we  paid  him  $17,500. 

Q.  For  a  score  or  so  of  conversations  't     vV.   Yes,  sir. 

Chairman  Thompson. —  It  might  have  been  seventeen  and  a 
half  conversations  he  had. 

Q.  That  is  at  the  rate  of  about  a  thousand  dollars  a  talk  '.  A. 
On  that  basis.  As  a  lightning  calculator  I  would  say  you  are  a 
glittering  success. 

Q.  What  else  did  he  do  besides  having  the  conversations  with 
you  %  A.  He  did  nothing  I  remember  of  except  advise  me  in 
regard  to  the  situation. 

Q.  Don't  you  know  the  am.ount  you  paid  Edward  M.  G-rout 
was  allowed  by  the  city  as  a  part  of  the  $589,000  that  was  allowed 
on  your  application  ?  A.  Possibly  I  knew  it  at  the  time.  It  was 
a  proper  charge,  as  a  preliminary  cost  of  our  work,  and  I  have 
no  doubt  was  put  in,  and  if  allowed  it  must  have  been  allowed  on 
the  belief  it  was  proper  on  the  part  of  the  city  authorities- 

Chairman  Thompson. — '  "Why  was  it  proper  ? 

Mr.  Shouts. —  Because  it  .was  one  of  those  items  we  expended 
in  the  preliminary  negotiations  with  the  city. 

Q.  Who  brought  you  on  to  New  York  ?  A.  The  first  man  that 
spoke  to  me  in  regard  to  coming  here  was  Mr.  Paul  Morton. 

Q.  He  had  jiist  been  brought  on  by  Tom  Ryan,  hadn't  he  ?  A. 
I  think  Mr.  Ryan  was  very  instrumental  in  bringing  him  here. 

Q.  And  the  thing  you  had  to  do  was  take  charge  of  the  Inter- 
borough  Metropolitan,  which  was  the  name  of  the  company  under 
which  the  surface  lines  were  wished  on  to  the  subway;  is  that 
right  ?  A.  It  was  the  holding  company  and  owned  the  Metropoli- 
tan and  Interborough  Rapid  Transit  and  various  other  lines. 

Q.  Did  Mr.  Ryan  ask  you  to  come  on  and  take  the  job  ?  A.  I 
had  a  talk  with  him. 

Q.  Where?    A.  In  New  York  city. 
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Q.  What  did  he  say  '>.  A.  He  pointed  out  the  opportunities  for 
great  constructive  work  in  this  city,'  and  thought  that  because  of 
my  large  experience  in  constructive  work  that  I  might  fit  into  the 
situation  very  nicely. 

Q.  Do  you  mean  tunnel  construction  ?  A.  No,  sir ;  general 
construction. 

Q.  Mr.  Eyan  was  opposed  to  the  completion  of  the  subways, 
was  he  not  I  A.  At  that  time  I  was  entirely  unfamiliar  with  the 
history  of  the  situation  in  jSTew  York  city. 

Q.  At  the  moment,  had  he  not  'I  A.  I  understand  he  had  pro- 
posed tunnel  construction  of  his  own. 

Q.  And  had  menaced  the  subway  with  a  proposal  to  construct 
another  line  I  A.  No,  sir ;  ho  told  me  he  was  very  serious  about  it 
and  believed  in  it. 

Q.  Ho  had  an  opportunity  to  build  a  subway  himself,  had  he 
not?     A.   I  don't  know  how  much  of  an  opportunity. 

Q.  Don't  you  know  at  one  time  Mr.  llyan  considered  the  pro- 
posal to  construct  a  subwaj-  ?  A.  That  does  not  mean  he  had  an 
opportunity.  We  might  have  an  idea  many  times  without  an 
opportunity. 

Q.  Do  you  know  that  Mr.  Ryan  used  his  power  and  influence 
to  harass  Mr.  Belmont  in  connection  with  the  construction  of  the 
sxibway  %  A.  I  understood  afterwards  that  there  had  been  a  good 
deal  of  contention  between  the  two  parties. 

Q.  Don't  you  know  it  had  been  testified  to  in  court  proceed- 
ings by  Mr.  Belmont  that  he  went  to  see  the  late  Mr.  Whitney  to 
see  if  this  opposition  could  not  be  placated  and  ended  ?  A.  I  have 
heard  of  it,  but  I  did  not  read  the  testimony.  I  heard  that  in  con- 
nection with  the  acquisition  of  the  Pelham  Bay  Park  Railroad. 

Q.  What  is  a  slush  fund  ?  A.  T  have  never  had  any  connection 
with  one. 

Q.  What  is  a  slush  fund?  A.  Never  having  had  any  connec- 
tion with  it,  I  don't  know  that  I  could  define  it. 

Q.  Did  you  ever  hear  of  the  term  ?    A.  Yes,  sir. 

Q.  Wliat  idea  was  connoted  in  vour  mind?  A.  Connoted  is 
good. 

Q.  I  do  not  see  why  T  should  recede  on  a  perfectly  good  word. 
A.  Pardon  mc.     T  am  trying  to  think  of  the  derivation  of  it,  to 
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know  what  it  means.  I  am  trying  to  answer  a  question  in  which 
that  is  the  verb,  and  I  do  not  know  what  it  means. 

Q.  What  does  it  suggest  to  your  mind  ?  A.  A  fund  that  is  used 
for  improper  purposes. 

Q.  What  do  you  mean  by  improper  purposes  ?  A.  I  would  say 
that  if  you  were  on  the  other  side  of  a  proposition  from  me  and 
that  I  thought  that  you  were  vulnerable,  which  I  do  not  think, 
and  that  I  had  a  fund  with  which  I  thought  I  could  change  your 
mind  and  I  would  approach  you  and  tell  you  that  I  had  this  fund 
and  if  you  did  so  and  so  that  you  would  be  compensated,  I  would 
call  that  an  improper  use  of  a  fund,  and  that  is  what  I  understand 
is  meant  by  a  slush  fund.    I  may  be  mistaken. 

Q.  In  the  case  of  the  utilization  of  such  arguments  to  direct  the 
judgment  or  course  of  a  public  official,  it  is  tantamount  to  bribery, 
isn't  it?  A.  If  a  man  offers  a  public  official  a  pecuniary  reward 
for  a  change  of  his  views  I  should  think  that  it  would  be  called 
bribery.  I  am  not  a  lawyer.  That  is,  I  am  not  lawyer  enough  to 
hurt,  so  I  am  not  an  authority  on  the  definition. 

Q.  What  do  you  think  about  moneys  expended  for  the  use  of 
irregular  or  secret  influence  ?  A.  I  do  not  think  —  I  would  not 
approve  of  money  spent  for  irregular  or  secret  infliience. 

Q.  What  was  the  real  purpose  of  the  payment  of  $1,500,000  for 
the  Pelham  Bay  Park  franchise?  A.  That  was  before  my  time, 
and  I  can  only  tell  you  what  has  been  told  me  since. 

Q.  The  amount  paid  for  this  franchise,  however,  is  carried  in 
the  capital  statement  of  the  Interborough  Rapid  Transit  Company, 
isn't  it  ?    A.  Yes,  sir.    I  say  yes,  this  — 

Q.  That  is  so,  is  it  not '(  A.  I  imagine  it  is  so.  I  do  not  cari-y 
those  balance  sheets  in  my  mind. 

Q.  Don't  you  know  of  an  item  such  as  $1,500,000  figuring  in 
your  capital  statement  ?    A.  No,  sir. 

Q.  Isn't  it  true,  without  any  equivocation?  A.  I  cannot  tell 
you  out  of  mind,  because  I  do  not  cari-y  balance  sheets  in  mind.  I 
am  told  it  is  true. 

Q.  That  is  a  part  of  the  estimate  of  the  actual  investment  of 
the  Interborough  Rapid  Transit  Company  in  the  present  subways, 
or  at  least  it  is  so  regarded  by  you,  is  it  ?    A.  Yes,  sir. 

Q.  That  is  drawing  an  income  of  13  per  cent,  and  a  fraction 
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annually,  is  it  not  i  A.  If  it  is  part  of  the  Interborougli  Eapid 
Transit  capital,  it  is  receiving  more  than  that. 

Q.  It  is  a  part  of  the  principal  sum  on  which  the  Interborough's 
preferential  of  $6,335,000  is  calculated,  is  it  not?  A.  'No,  sir; 
the  Interborough —  Yes,  indii-ectly,  indirectly,  I  imagine  that 
is  true,  because  the  — 

Q.  I  ask  you  if  it  is  tiiie  ?  A.  Indirectly,  I  imagine  that  is 
true. 

Q.  The  preferential  on  the  valuation  placed  upon  the  present 
subway,  according  to  the  testimony  of  the  chief  accountant  of  the 
city,  is  13  and  a  fraction  per  cent. ;  is  that  right,  under  the  new 
subway  contract '(    A.   Say  that  once  more. 

Q.  The  preferential  on  the  valuation  placed  upon  the  present 
subway,  according  to  the  testimony  of  the  chief  accountant  of  the 
city,  is  13  and  a  fraction  per  cent. ;  is  that  right?  A.  Thirteen 
and  a  fraction  per  cent,  on  what  ? 

Q.  On  the  valuation  of  forty-eight  millions,  according  to  the 
testimony  of  Mr.  Maclnnes  ?    A.  I  will  tell  you  in  a  moment. 

Q.  You  know  the  terms  of  the  new  dual  contracts,  do  you  not  ? 
A.  In  a  general  way. 

Q.  Only  in  a  general  way  ?  A.  Well,  as  I  know  everything  in 
a  general  way. 

Q.  Don't  you  understand  further,  the  first  and  most  important 
item,  from  the  standpoint  of  the  company,  is  the  average  of  two 
years'  eaming's,  which  is  preferred  to  all  other  payments?  A. 
Yes,  sir.  The  preferential  payment  was  based  on  the  average 
earnings  for  the  years  1910  and  1911,  the  surplus  earnings  for 
those  years,  and  they  were  averaged,  and  for  1910  were  nor- 
mal, and  1911  was  not  normal,  and  we  always  felt  it  was  very 
unfair,  and  the  Public  Service  Commission  forced  us  to  rebuild 
our  equipments  for  a  ten-car  train,  which  cost  a  million  and  eight 
hundred  thousand  dollars,  and  never  in  existence  before,  and  a 
million  of  that  operating  expense  deducted  from  earnings,  and 
took  the  reduced  earnings  from  one  of  the  years,  which  we  thought 
was  unfair. 

Q.  You  took  the  years  1910  and  1911  ?    A.  Yes,  sir. 

Q.  Yet  the  year  1910  was  the  year  with  lowest  operating 
cost  in  your  history,  was  it  not  ?    A.  I  cannot  tell  you  that  out  of 
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mind.  Possibly  that  is  so.  I  do  not  remember  tliose  things,  out 
of  my  mind. 

Q.  I  am  not  asking  about  figures,  but  about  a  fact,  and  of  rela- 
tion which  I  should  think  would  be  very  strongly  impressed  upon 
your  mind?  A.  If  you  ask  me  to  tell  you  whether  I  absolutely 
know  whether  that  was  the  lowest  percentage  of  operation  in  the 
history,  I  say  I  don't  remember. 

Q.  It  was  a  verj'  low  year  I  A.  Probably  it  was,  but  I  don't 
remember  it  was  the  lowest  year. 

Q.  This  average  of  net  earnings  for  two  years  —  A.  That  is 
very  close. 

Q. —  is  designed  to  afford  you  or  yield  you  what  you  claim  to 
have  been  the  actual  net  earnings  upon  the  amount  of  investment 
represented  by  the  present  subways ;  is  that  true  ?  A.  The  prefer- 
ential payment  was  supposed  to  represent  to  us  a  fair  average 
return  on  what  we  were  earning  under  those  years,  and  they 
selected  the  two  years  immediately  preceding  the  agreement  with 
the  city. 

Q.  This  is  higher  than  the  lowest  and  much  lower  than  the 
highest?    A.  Our  objection  to  1911  was  what  I  have  stated. 

Q.  Mr.  Maclnnes  has  testified  that  that  preferential  amounts  to 
13  per  cent,  upon  the  valuation  which  was  accepted  as  tliat  of  the 
present  subways,  and  of  course  that  is  an  accurate  statement,  isn't 
it  ?  A.  Mr.  Maclnnes  is  not  working  for  us,  and  I  do'  not  know 
how  he  would  arrive  at  his  basis  of  valuation.  I  would  have  to 
look  into  that  before  I  would  approve  his  statement. 

Q.  You  have  had  many  discussions  with  the  bankers  as  to  the 
underlying  basis  of  the  new  securities  ?     A.  Yes,  sir. 

Q.  Don't  you  know  what  percentage  of  return  the  new  contracts 
afford  on  the  value  of  the  present  subways  ? 

Chairman  Thompson. —  You  can  answer  that  yes  or  no. 

Mr.  Shouts. —  It  all  depends  upon  the  question  of  valuation, 
and  that  is  in  my  mind. 

Chairman  Thompson. —  I  understand.  ^ 

Mr.  Shouts. —  If  I  knew  what  that  meant  I  could  say  yes  or 
no,  and  inasmuch  as  1  don't  know  what  that  means  I  couldn't  say. 
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Q.  Let  me  discuss  the  question  oi  valuation;  wasn't  the  ques- 
tion of  the  present  vahie  of  the  subways  very  earnestly  debated 
between  you  and  the  city  authorities  before  the  contracts  were 
made?     A.  It  was. 

Q.  And  wasn't  there  an  agi-eement  as  to  what  should  be  taken 
as  the  valuation  of  the  present  subway  ?  A.  My  recollection  is 
that  there  wsls. 

Q.  And  don't  you  recall  what  that  valuation  was?  A.  No, 
I  don't. 

Q.  Don't  you  recall  it  was  an  amount  much  less  than  forty- 
eight  million.  A.  No,  sir,  the  forty-eight  million,  if  you  permit 
me  to  say,  was  the  valuation  agreed  upon  as  to  the  value  of  the 
equipment  in  the  present  subway. 

Q.  Only  the  equipment;     A.  Yes,  sir;  only  the  equipment. 

Q.  jSIot  the  value  of  your  leasehold?    A.  Xo,  sir. 

Q.  And  not  the  value  of  your  right  of  operation  during  the 
former  lease?  A.  I  have  not  that  figure  in  my  mind,  and  I 
cannot  answer  that  question.  Forty-eight  millions  is  my 
recollection  as  to  the  value  of  the  equipment. 

Chairman  Thompson. —  I  want  to  ask  you  a  question.  You 
said  you  didn't  know  about  Maclnnes;  didn't  you  ever  see  the 
report  Maclnnes  made  in  1911  ? 

Mr.  Shouts. —  No,  sir. 

Chairman  Thompson. —  It  never  came  to  your  attention? 

Mr.  Shonts. —  No,  sir. 

Chairman  Thompson  —  Even  though  you  had  Mr.  Grout  and 
your  treasurer  and  other  people  from  the  Comptroller's  office? 

Mr.  Shonts. —  I  saw  a  report,  Mr.  Chairman  —  it  was  not  a 
report,  it  was  an  estimate.  I  saw  an  estimate  of  the  earnings  of 
the  B.  R  T.,  and  that  is  the  only  report  I  saw  outside  of  our  own 
estimates. 

Q.  Whatever  the  rate  of  return  upon  the  value  of  the  present 
subway,  it  is  affected  by  such  items  as  the  $1,500,000  paid  for 
the  Pelham  Bay  Park  franchise,  isn't  it?  A.  I  have  no  doubt 
that  is  so. 
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Q.  You  know  what  the  Pelham  Bay  Park  franchise  is  ?  A. 
Yes,  sir;  I  was  told,  and  I  can  tell  it  in  a  few  words,  all  I  know 
about  it.  At  the  time  Mr.  Belmont  was  figuring  for  the  bidding 
on  construction  of  the  present  subway  there  was  not  an  operating 
franchise  in  the  city  except  the  Pelham  Bay  and  City  Island 
railroad,  and  there  was  a  fight  between  the  Whitney  interests 
and  Mr.  Belmont,  and  that  he  did  not  know  whether  he  could  get 
a  franchise  from  the  Legislature  to  operate  and  that  as  a  result 
he  bought  the  franchise  of  the  Pelham  Bay  and  City  Island 
railroads  in  order  to  have  a  franchise  so  he  could  operate  the 
subways. 

Q.  The  battle  ground  of  this  fight  was  chiefly  Albany,  wasn't 
it?     A.  That  is  as  I  understand  it. 

Q.  And  finding  it  impossible  to  secure  certain  amendments  of 
the  law  granting  a  franchise,  it  was  proposed  to  buy  this  horse 
car  line  up  in  the  outskirts  of  the  city?  A.  Not  only  was  pro- 
posed, but  Mr.  Belmont  did  buy  that,  in  order  to  get  possession 
of  that  franchise  which  gave  him  the  right  to  operate  the  subway. 

Q.  It  is  also  a  fact,  is  it  not,  that  shortly  after  that  purchase 
this  titan  struggle  between  these  financiers  was  composed  and 
harmonized?  A.  Yes,  sir;  I  understand  so.  That  was  before 
my  advent  here. 

Q.  And  that  was  before  the  Interborough  Rapid  Transit 
Company  acquired  the  franchise,  wasn't  it  ?     A.  How's  that  ? 

Q.  It  was  before  they  acquired  the  Pelham  Bay  Park  fran- 
chise? A.  I  was  not  in  the  city  at  all  at  that  time.  I  was  in 
Panama,  and  I  don't  know  except  by  hearsay  about  it,  or  about 
any  of  those  matters. 

Q.  The  Interborough  finally  got  its  legislative  relief  in  Albany, 
did  it  not?     A.  Yes,  sir. 

Q.  And  thereafter  acquired  the  Pelham  Bay  Park  franchise? 
A.  I  do  not  know  which  took  precedence. 

Q.  Do  you  know  whether  testimony  has  been  given  in  any  legal 
proceeding  that  the  Pelham  Bay  Park  franchise  had  no  tangible 
value?  A.  I  know  from  a  personal  inspection  of  the  property 
it  had  no  great  intrinsic  value. 

Q.  And  have  you  ever  appreciated  the  fact  its  charter  or  charter 
privileges  had   any   value?     A.  I   imagine  that   its   charter   or 
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charter  privileges  had  value  at  the  time  that  Mr.  Belmont  pur- 
chased it,  if  that  was  the  only  franchise  of  the  nature  in  the  City 
of  New  York,  and  that  would  give  it  value. 

.Q.  What  did  Mr.  Eyan  say  to  you  when  you  were  elected 
President  of  the  Interborough  Metropolitan  as  to  what  the  scope 
of  your  duty  should  be?  A.  I  was  employed  to  take  charge  of 
the  construction  and  operation  of  the  properties  of  the  Inter- 
borough Metropolitan  which  at  that  time  composed  the  Inter- 
borough Eapid  Transit,  and  the  Interborough  Rapid  Transit  covers 
the  elevated  and  the  subway,  and  the  Metropolitan  Street  car  lines, 
which  covered  all  the  street  car  lines  except  the  B.  E.  T.  system. 

Q.  When  did  Mr.  Ryan  first  commimicate  with  you?  A.  As 
I  say,  the  first  person  that  spoke  to  me  was  Mr.  Morton. 

Q.  And  did  he  say  that  Mr.  Ryan  asked  him  to  speak  to  you  ? 
A.  Mr.  Morton  asked  me  to  come  to  ISTew  York,  and  I  did,  and 
he  introduced  me  to  Mr.  Ryan. 

Q.  You  came  to  JSTew  York  to  meet  Mr.  Ryan  ?  A.  I  aiu  not 
sure  I  knew  when  I  came,  but  I  did  meet  Mr.  Ryan  when  I  came 
to  jSTew  York. 

Q.  When  did  you  first  meet  Mr.  J.  P.  Morgan,  Jr.  ?  A.  Oh, 
that  was  some  time  afterwards.  I  don't  remember  when.  I  came 
to  New  York  in  April,  1907,  and  I  don't  think  I  met  Mr.  Morgan 
until  late  in  1908.  I  had  known  Mr.  J.  P.  Morgan,  Sr.,  before 
I  came  to  JSTew  York. 

Q.  Did  Mr.  Morgan,  Jr.,  suggest  to  you  or  did  you  suggest  to 
him  the  building  and  equipment  of  the  new  subways  as  an 
interesting  matter?     A.  I  suggested  it  to  Mr.  Morgan. 

Q.   When  ?    A.   Very  early  in  1909,  is  my  recollection. 

Q.  In  what  form  did  you  make  this  suggestion  ?  A.  I  went 
down  to  see  Mr.  Morgan. 

Q.  And  what  did  you  tell  him  ?  A.  I  was  thinking  of 
something,  whether  I  ought  to  sny  it  or  not. 

Chairman  Thompson. —  Say  it ;  don't  hold  back  anything. 

A.  I  am  not  holding  back  anything,  but  I  was  taking  an  inven- 
tory with  myself,  and  I  was  saying  the  results  were  not  very 
flattering  to  myself,  when  I  was  thinking  of  what  I  had  left  and 
what  T  landed  in  here,  with  the  surface  lines  immediately  going 
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into  the  hands  of  the  receiver  and  Mr.  Kyan  retiring  from  the 
seat  of  activities,  and  not  a  strong  financial  party  hack  of  us,  and 
general  ruin  staring  us  in  the  face,  and  I  said  to  myself,  "  You 
are  a  fine  hunch,"  and  I  said,  "  Where  can  I  go  ?  "  I  made  up 
my  mind  I  would  go  to  what  I  considered  one  of  the  strongest  and 
best  houses  in  the  city,  and  I  said  to  myself,  "  I  will  go  down  to 
see  Mr.  Morgan,"  and  without  any  previous  thought  I  put  on  my 
hat  and  went  there. 

Q.  You  say  general  ruin  was  staring  you  in  the  face?  A. 
There  was  millions  of  dollars  maturing,  and  I  did  not  know 
where  we  were  going  to  get  the  money  to  meet  the  obligations, 
and  the  surface  lines  already  gone  into  bankruptcy. 

Q.  Was  this  general  ruin  you  allude  to  a  general  result  of  the 
disastrous  Interborough  Metropolitan  merger?  A.  It  was  the 
result  of  many  things.  The  chief  thing  that  was  apparent  to  me 
was  the  fact  we  were  having,  I  think,  ten  or  twenty  millions  dol- 
lars early  maturing  notes  and  I  did  not  know  where  we  were 
going  to  get  the  money  to  pay  it. 

Q.  You  know  that  the  losses  of  the  Interborough  Rapid  Transit 
Company  under  the  Interborough  Metropolitan  merger  were  of 
large  amounts?     A.  Yes,  sir. 

Q.  Have  you  the  exact  amount  in  mind,  or  approximately  ^ 
A.  I  think  I  can  give  you  —  as  I  recollect  the  figures,  the  Inter- 
borough Metropolitan  paid  something  like  forty-six  million  dol- 
lars for  the  acquisition  of  the  Metropolitan  Street  Railways  sys- 
tem, and  I  think  what  it  has  to  show  for  it  is  fifteen  million  of 
stock  in  the  'New  York  Railways. 

Q.  Was  this  done  while  you  were  President  of  the  Interborough 
Metropolitan?    A.  No,  sir. 

Q.  That  was  done  prior  to  your  election?  A.  All  done  prior 
to  my  advent,  yes,  sir. 

Q.  And  if  it  had  the  millions  that  it  paid  for  this  street  sur- 
face stock  it  possibly  would  not  have  found  ruin  staring  it  in  the 
face?  A,  I  think  the  Interborough  Rapid  Transit  Company  in 
and  of  itself  would  have  been  a  very  strong  and  successful 
corporation. 

Q.  You  might  have  been  on  a  little  more  independent  footing 
in  dealing  with  your  bankers  if  you  had  not  lost  the  millions  that 
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you  lost  in  this  merger  ?  A.  If  it  had  come,  Mi-.  Counsel,  to  the 
question  of  raising  $170,000,000,  I  think  the  market  condition 
would  have  governed  in  any  event.  I  think  that  our  security  at 
the  time  we  made  our  large  deal  with  the  bankers  was  very  good, 
and  there  had  been  some  years  elapsed,  and  we  had  rehabilitated 
ourselves  and  our  Interborough  was  very  strong,  and  it  is  very 
strong  to-day. 

Q.  It  has  been  testified  here  that  the  new  bonds  with  the  guar- 
antee of  the  city  and  the  preferentials  that  have  been  reserved  in 
the  contract  to  tiie  company  is  as  good  as  a  security  can  imagina- 
bly be'^    A.  I  think  that  is  true. 

Q.  When  you  went  to  see  Mr.  i  I  organ,  that  was  with  the  idea 
of  any  such  arrangement  as  was  subsequently  made  with  the  city 
as  to  the  use  of  its  credit,  was  it?  A.  Yes,  sir.  I  had  visions, 
Mr.  Counsel.  Isot  only  did  I  have  the  temporary  interest  of  the 
companies  in  mind,  but  T  had  visions  of  the  future,  and  I  said  very 
frankly  to  Mr.  Morgan  I  wanted  to  talk  to  him  in  regard  to  the 
whole  Eapid  Transit  problem  of  the  city  of  New  York. 

Q.   Had  you  talked  Avith  Mr.  Evan  ?     A.  l\o,  sir. 

Q.  Uid  ilr.  Ryan  suggest  that  you  see  Mr.  Morgan  ?  A.  He  did 
not.  Mr.  Ryan  has  never,  since  my  advent  here,  taken  any  inter- 
est in  our  affairs  or  given  any  advice,  or  insisted  that  any  policy 
be  pursued. 

Chainnan  Thompson. —  Is  he  a  stockholder? 

Mr.  Shouts. —  I  don't  think  so.     T  don't  know. 

Q.  He  is  the  largest  holder  of  underlying  securities  of  the  sur- 
face lines,  is  he  not  ?  A.  I  don't  know.  I  think  not.  I  have  no 
way  of  knowing  it. 

Chairman  Thompson. —  Vou  say  Mr.  Ryan  is  not  a  stockholder 
in  the  Interborough  or  Interborough  Metropolitan  or 
(Consolidated  ? 

]\Ir.  Shouts. —  Not  to  my  knowledge. 

Chnirnian  Tliompson. —  'I'akc  a  man  interested  in  these  matters, 
where  the  public  knows  he  is  interested  in  the  concern,  and  still 
a  small,  comparatively  small,  holder  of  stock,  how  does  that  come 
about '! 
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Mr.  Shouts. —  Mr.  Ciiairman,  that  is  one  of  the  mysteries  to 
me.  I  do  not  know.  They  continue  to  talk  about  'Mr.  Ryan  and 
liis  dominance,  and  I  never  see  him  and  he  never  talks  to  me. 

Chairman  Thompson. —  Let  us  take  Mr.  Morgan;  he  don't  own 
any  stock  either  ? 

M  r.  Shonts. —  ISTo,  sir. 

Chairman  Thompson. —  But  he  had  iin  absolute  power  in  re- 
spect to  the  management  of  your  company's  finances  ? 

Mv.  Shonts. —  Only  as  a  banker. 

Chairman   Thompson. —  He  had  the  power  ? 

Mr.  Shonts. —  He  had  a  right  to  say  what  he  would  sell  his 
money  for. 

Chairman  Thompson. —  Yon  must  admit  Mr.  Morgan  had  the 

power  ; 

M  V.  Slionts. —  Any  banker  has  that  power. 

Chairman  Thompson. —  But  Mr.  'Morgan  had  more  power  in 
relation  to  tlie  financial  management  of  the  Interborough  Com- 
pany than  you  did,  didn't  he? 

ilr.  Shonts. —  He  had  no  power  outside  of  the  times  we  went 
and  asked  for  money. 

Chairman  Thompson. —  Those  times  he  had  more  power  than 
you  did? 

-Air.  Shouts. —  Yes,  sir,  he  had  the  money  to  loan,  and  it  was  his 
job  to  say  on  what  tei-ms  he  would  loan  it. 

Chairman     Thompson. —  Don't     Mr.     Ryan     have     a     power 

somewhere  ? 

Mr.  Shonts. —  iNTot  with  the  Interborough. 

Chairman  Thompson. —  Or  any  of  your  connecting  lines  ? 

^Ir.  Shonts. —  Xever  since  I  have  been  here.  That  will  be  a 
great  shock  to  a  mass  of  people,  but  that  is  the  truth.     I  cannot 


Report  of  Joint  Legislative  Committee  YOl 

understand  how  those  ideas  exist.  Mr.  Ryan  has  never  said  to 
me  once,  "  I  wish  you  would  do  so  and  so,"  but  Mr.  Ryan  has  • — 
The  Interborough  Consolidated  total  indebtedness  is  two  and  a 
half  million  dollars  and  of  that  amount  I  think  Mr.  Ryan  owns  a 
million  and  a  hundred  and  twenty  thousand,  and  that  is  as  far  as 
I  know  ^Ir.  Ryan's  total  interest  in  any  or  all  of  our  companies. 

Air.  Colby  resuming: 

Q.  Mr.  Gary,  of  the  Steel  Trust,  says  he  has  never  made  any 
suggestion  to  steel  manufacturers  as  to  prices ;  he  only  gives  din- 
ners ?  A.  Mr.  Ryan  gave  a  dinner  last  night  and  I  did  not  go.  I 
was  invited  but  1  did  not  go,  and  T  was  sovrv.  if  that  is  in  line 
with  your  remark,  I  missed  a  very  good  dinner  no  doubt. 

Chairman  Thompson. —  If  there  wasn't  any  politics  talked 
there,  we  are  not  interested. 

Mr.  Shonts. —  T  should  think  you  ouglit  to. 

Q.  Did  you  speak  to  anybody  else  about  financing  the  Inter- 
borough '.  A.  Xo,  sir,  i  did  not,  not  until  1  had  practically 
reached  an  agreement  with  Mr.  Belmont.  Then  I  reported  to  the 
Board. 

Q.  There  was  an  agreement  with  Mr.  Belmont  ?  A.  With  Mr. 
Alorgan,  and  then  I  reported  to  the  Board. 

Chairman  Thompson. —  The  Committee  acknowledges  with 
pride  and  gratitude  the  presence  of  Senator  Sanders,  State 
Senator. 

Q.  And  from  the  time  of  your  first  approach  to  J.  P.  Morgan 
&  Company  no  one  else  occupied  so  close  or  so  favoi'ed  a  relation 
as  to  new  financing  as  that  firm  %    A.   No,  sir. 

Q.  Did  you  receive  any  proffers  from  other  financial  groups  ? 
A.  Xo,  sir.  I  might  say  that  one  of  the  conditions  that  —  Mr. 
Morgan  made  two  conditions  when  I  said  T  wanted  to  talk  with 
him  not  only  in  regard  to  the  present  interests  but  also  the  whole 
thing.  He  said  he  wanted  to  know  if  I  had  talked  with  anybody 
else  and  I  said  I  had  not  and  I  didn't  suppose  he  wanted  to  take 
up  a  matter  that  had  been  hocked  about  the  streets,  and  he  said 
ho  wanted  to  know  if  I  was  authorized  to  talk,  and  T  said  that 
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nobody  would  l-uiow  1  was  here  unless  wo  traded,  aud  if  we 
tiaded  T  would  report  to  the  Board,  and  if  not,  no  harm  was  done. 

il  Did  you  write  this  letter  to  Mr.  Freedman  on  September  13, 
I'JIO^     A.  Yes,  sir,  I  did. 

Q.  Has  that  some  relation  to  the  subject  we  are  discussing?  A. 
i  t  has.  Mr.  Belmont  was  not  taken  down  there  until  —  that  is 
one  of  the  things  I  did  not  want  to  bring  out,  and  I  say  that  we 
practically  reached  an  agreement  before  I  took  Mr.  Belmont  down 

thfM'C. 

Q.  You  mean  with  Morgan  &  'Company  ?  A.  Yea,  sir.  You 
see  that  has  no  bearing  and  that  is  simply  a  courtesy.  I  say  that 
to  you,  that  has  no  bearing. 

Mr.  Colby. —  I  think  this  letter  has  a  very  definite  bearing,  and 
I  think  it  is  my  duty  to  read  it. 

Mr.  Slionts. —  All  right,  read  the  letter,  1  don't  care  about  the 
letter.    It  is  the  other  features  I  am  speaking  about. 

Q.  I  will  explain  to  yovi,  rather  than  to  be  under  even  your 
suspicion  as  to  committing  any  matters  to  the  record  which  are 
not  in  my  opinion  at  least  strictly  pertinent,  that  the  record  dis- 
closes a  rising  note  of  domination  in  your  financial  negotiations 
on  the  part  of  Morgan  &  'Company,  and  also  a  crescendo  series  of 
exactions  and  demands  by  Morgan  &  Company,  and  it  does  not 
disclose  a  single  successful  stand  or  murmer  of  dissent  on  the 
part  of  the  company  or  any  of  its  officers  to  the  demands  of  Mor- 
gan &  Company.  The  only  justification  I  have  heard  uttered  on 
the  stand  here  is  that  the  railroad  was  confronted  by  conditions 
which  it  could  not  cope  with  without  the  aid  of  Morgan  &  Com- 
pany, and  it  was  powerless  to  do  anything  except  as  they  had  aid 
upon  such  terms  as  were  proper.  This  letter  indicates  to  me  that 
that  was  not  necessarily  the  fact,  and  it  is  for  that  reason  I  read 
the  letter.  A.  Can  I  say  something  in  regard  to  that  or  not,  at 
this  moment? 

Q.  We  would  be  very  glad  to  hear  what  you  have  to  say.  A.  If 
Morgan  &  Company  ever  had  a  desire  to  dominate  our  trans- 
actions it  was  never  manifest  to  me  and  never  made  that  impres- 
sion on  my  mind.  Our  minds  did  meet  on  these  problems,  and 
there  never  was  a  time  when  I  felt  that  they  wore  undertaking 
to  take  anv  undue  advantage  of  our  necessities. 
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Q.  1  am  sure  that  will  be  appreciated  by  Morgan  <fe  Company, 
that  statement;  however,  it  is  somewhat  at  variance  witli  the 
records  and  the  inferences  the  records  suggest.  A.  As  to  that  I 
do  not  know. 

Mr.  Colby  read  the  letter  in  evidence  dated  September  13, 
1910,  as  follows: 

"  Dear   Andy. — " 

This  is  marked  "  Personal  and  Confidential,"  and  continues: 

"  Mr.  Belmont  and  I  spent  a  couple  of  hours  with  the 
people  on  the  comer  yesterday.  They  announced  that  they, 
the  JSTational  City  and  the  First  ISTational  Bank,  were  pre- 
pared to  get  under  the  Interborough  securities,  and  put 
representatives  of  each  institution  on  our  board,  and  become 
publicly  identified  with  the  property.  They  are  willing  to 
now  loan  us  the  $30,000,000  required  for  financing  the  ele- 
\'ated  improvements  and  extensions,  and  on  May  first  next 
will  loan  us  the  $22,000,000  required  to  take  up  the  matur- 
ing six  per  cent,  notes  now  outstanding,  and  to  sell  $52,000,- 
000  five  per  cent,  bonds  at  a  price  to  be  agreed  upon  for  a 
fixed  commission  to  themselves.  While  the  terms  proposed 
for  the  loan  seem  high,  they  claim  the  prices  we  will  get  for 
the  bonds  when  sold  because  of  their  united  backing  and 
influence  will  probably  be  such  as  to  more  than  compensate 
for  the  rates  they  are  forced  to  charge  us  on  notes  at  the 
present  time,  besides  having  the  permanent  advantage  and 
protection  of  their  association  with  us  which  will  always 
help  the  property. 

"  Augy  was  rather  of  the  opinion  that  we  had  better  go 
on  and  trade  with  the  Public  Service  Commission  without 
making  positive  provisions  for  the  money,  thinking  we  might; 
make  a  little  better  settlement  with  these  gentlemen  later 
on.  I  not  only  doubt  the  wisdom  of  our  closing  with  the 
Public  Service  Commission  until  after  we  are  fully  financed, 
but  also  doubt  our  ability  to  make  better  terms  than  those 
proposed.  For  as  you  know,  this  combination  not  only  makes 
the  strongest  financial  group  in  this  country,  but  probably 
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in  the  world,  and  I  think  they  fully  realize  their  influence 
and  power. 

"  I  do  not  think  it  prudent  to  write  more  than  is  con- 
tained in  this  letter,  and  wish  veiy  much  you  could  be  with 
us,  for  I  believe  the  situation  is  such  as  to  require  the  earliest 
and  most  careful  consideration. 

"Very  truly  yours." 

The  letter  is  addressed  to  Mr.  Andrew  Freedman,  Maplewood, 
New  Hampshire. 

Q.  You  sent  that  letter?     A.  Yes,  sir. 

Q.  That  is  your  letter  to  Mr.  Freedman  ?  A.  Yes,  sir ;  that 
is  my  letter  to  Mr.  Freedman. 

Q.  Did  he  reply  ?     A.  If  he  did,  it  is  there. 

Q.  There  seems  to  be  a  telegi-am  dated  September  14  addressed 
to  you  by  Mr.  Freedman  in  which  he  says  "  Letter  received. 
Arrangements  very  satisfactory.  Will  arrive  home  September 
24th,  trust  in  time  to  discuss  matters.  Will  this  date  do  ?  Write 
me  arrangements.  Regards."  Mr.  Shonts,  is  it  your  opinion 
that  the  strength  of  the  bankers  has  been  exerted  wholly  to  the 
advantage  of  this  company  ?  A.  I  think  that  the  strength  of  the 
bankers  has  been  used  wholly  to  the  interest  of  this  company, 
and  I  think  they  have  exacted  a  fair  compensation  for  their 
services. 

Q.  You  admitted  that  the  terms  proposed  for  the  loan  seemed 
high  to  you,  did  you  not?     A.  Yes,  sir. 

Q.  And  yet  you  stated  that  the  bankers  claimed  the  price  that 
the  company  would  realize  for  bonds  would  more  than  compen- 
sate?    A.  Yes,  sir;  more  than  compensate. 

Q.  You  think  93%  is  a  good  price  for  those  bonds  ?  A.  That 
wasn't  these  bonds. 

Q.  Those  were  the  old  bonds  ?  A.  I  imagine  those  were  some 
of  the  fifty-five  million  issue  which  were  refunded,  and  I  don't 
remember  what  that  price  was. 

Q.  Do  you  remember  what  those  bonds  realized  on  refunding  ? 
A.  On  refunding  I  think  we  had  the  right  to  call  them  at  105. 
Those  details  I  cannot  keep,  but  I  think  we  sold  those  bonds  when 
we  did  sell  them  at  a  very  satisfactory  price.     If  I  would  guess, 
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I  would  guess  101  or  102,  something  like  that.  Mr.  Fisher 
advises  me  that  m.ost  of  the  notes  were  converted  into  the  bonds 
direct 

Q.  This  letter  was  written  subsequent  to  your  interview  with 
Mayor  Gaynor  ?  A.  Yes,  sir.    What  is  the  date  of  that  letter  ? 

Q.  September,  1910.     A.  Yes,  sir. 

Q.  And  these  financial  transactions  were  for  the  purpose  of 
raising  money  in  connection  with  the  contract  you  were  supposed 
to  make  with  the  city?  A.  Partly,  and  partly  to  pay  off  our 
obligations,  twenty-two  millions,  as  I  think  it  states  are  maturing 
obligations.  I  told  you  a  few  minutes  ago  ten  or  twenty  millions. 
I  have  forgotten. 

Q.  You  were  of  the  opinion  it  was  well  to  defer  your  financing 
until  the  negotiations  were  concluded  with  the  Public  Service 
Commission  ?  A.  ISTo,  sir ;  I  would  hate  to  finish  my  trade  until 
I  had  to  go  out  and  get  money. 

■Chairman  Thompson. —  You  had  to  go  to  Mr.  Morgan  first, 
because  you  had  to  feel  that  you  had  some  real  financial  backing 
before  you  went  into  the  transaction  ? 

Mr.  Shouts. —  Yes,  sir. 

■Chairman  Thompson. — And  you  tied  up  to  somebody  you  could 
get  the  money  from? 

Mr.  Shouts. —  Yes,  sir.     If  we  traded  with  the  city. 

Chairman  Thompson.—  That  is  the  reason  you  had  to  tie  to 
Mr.  Morgan? 

Mr.  Shouts.—  We  had  to  tie  to  somebody  and  selected  him. 

Chairman  Thompson. —  You  tied  in  advance,  so  when  you  were 
in  the  negotiations  you  felt  safe  to  go  through  ? 

Mr.  Shouts. —  Yes,  sir ;  otherwise  we  might  find  ourselves  with 
obligations  and  no  ability  to  perform. 

Chairman  Thompson.— You  didn't  feel  the  Interborough  was 
strong  enough  of  its  own  financial  resources  ? 

Mr.  Shout.'!. —  No,  sir,  not  at  that  time. 
23 
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Chairman  Tlioiiipson. —  But  _you  did  feel  that  the  realization  of 
these  coutracts,  as  you  said  yesterday,  would  give  you  faith  in 
this  Interborough-Metropolitan  stock  so  you  could  afford  to  buy  it? 

^Ir.  Shouts. —  Yes,  sir.  I  felt  —  here  was  a  situation,  we 
were  the  tenants  of  the  city's  only  subway,  and  we  were  making 
good  on  all  our  obligations  \mder  our  lease,  and  we  felt  that  we 
normally  ought  to  be  allowed  to  make  such  extensions  as  the 
traffic  requirements  justified,  ajid  we  were  willing  to  do  that  with 
private  capital,  and  we  made  three  distinct  offers  to  do  it,  and 
culminated  in  our  offer  of  December  15,  1910y  and  it  was  finally 
rejected,  and  when  these  gentlemen  were  elected  on  the  platform 
of  city  construction  of  citj^  operations  we  felt  everything  we  had 
might  be  ruined.  They  might  build  parallel  lines  and  put  in 
three  cent  fares,  and  it  was  very  necessary  for  us,  we  felt,  if 
possible,  to  make  some  fair  trade  with  the  city  so  as  to  protect  the 
taxpayer  on  one  side  from  what  A\'e  thought  was  an  extravagant 
use  of  money,  and  the  citizens  from  paying  two  fares,  and  our- 
selves from  being  ruined  by  imjust  and  unfair  competition. 

Chainnan  Thompson. —  The  question  is  back  to  the  idea  —  I 
don't  yet  understand,  and  I  know  what  was  in  your  mind,  because 
1  called  it  out  before,  and  the  question  that  I  don't  understand  is 
why  you  had  to  tie  yourselves  up  in  that  way;  the  city  does  not 
have  to  tie  itself  up  in  advance. 

Mr.  Shouts. —  The  city  has  power  to  levy  taxes  and  can  raise 
money,  which  the  Interborough  had  not. 

Chairman  Thompson. —  But  the  bonds  of  the  city  are  protected 
entirely  by  the  value  of  the  security,  aren't  they  ? 

Mr.  Shonts. —  That  is  real  estate  security. 

Chairman  Thompson. —  Your  securities  were  to  be  guaranteed 
practically  by  the  same  city  ? 

Mr.  Shonts. —  We  had  no  idea  when  we  commenced  these  nego- 
tions  with  ilorgan  &  Company,  and  it  was  long  before  the  idea 
of  a  Tri-Borough  system  was  born  or  the  idea  of  the  dual  subway 
system  was  born,  and  we  had  not  any  idea  of  that  kind.  We  were 
talking'  about  raising  money  for  private  capital  extensions  of  the 
subway  system. 
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B,)-  Mr.  Colby : 

Q.  How  long-  did  you  proceed  in  this  endeavor  to  extend  the 
subways  by  private  capital  investment^  A.  I  think  our  last  offer 
was  on  Ueceuiber  5,  11)10,  which  was  our  largest  offer. 

Q.   December  .J,  1010^    A.   That  is  my  recollection. 

Q.  1  find  here  a  memorandum  from  Mr.  1).  L.  Turner,  engineer 
of  subway  construction,  to  the  auditor  of  your  company  dated 
February  15,  1915,  containing  an  estimate  of  prospective  expend- 
itures of  the  Interborough  Company  to  cost  of  construction  in 
the  year  1915,  and  he  sets  forth  various  details,  amounts  disbursed, 
amounts  of  estimates,  and  so  forth,  and  concludes  with  this  inter- 
esting pai-agraph:  "From  the  above  tabulation  it  appears  that 
there  is  sufficient  cash  now  on  hand  to  provide  for  all  of  the  antici- 
pated disbursements  during  this  year  and  five  million  dollars  to 
spare.  It  appeai-s  therefore  that  it  will  be  unnecessary  for  the 
compau}'  to  borrow  any  money  during  1915,  and  that  the  further 
operation  of  the  schedule  can  be  deferred  for  twelve  mouths.  About 
January  1,  1916,  a  new  estimate  in  the  light  of  tho  facts  then 
before  us  can  be  prepared  " ;  was  that  memorandum  ever  sub- 
mitted to  you  i    A.  Xo,  sir.     What  is  the  date  of  it,  please  ? 

Q.  The  date  of  that  memorandum  is  February  15,  1915,  and  it 
is  stamped  received  by  the  auditor  February  25,  1915,  and  I  find 
a  letter  of  the  auditor,  Mr.  Gaynor,  dated  March  3,  1915,  addressed 
to  you  as  president,  enclosing  the  memorandum.  A.  Probably 
I'eaehed  ]\Ir.  Pepperman  and  was  handled  by  him,  my  assistant. 

Q.  It  was  evidently  considered  a  matter  of  importance, 
because  I  notice  ^Mr.  Gaynor  says  in  his  letter,  "  I  am  sending 
a  copy  of  the  memorandum  to  Mr.  Hedley,  Mr.  Eogers  and  Mr. 
Quackenbush  for  their  information,"  and  he  continues,  "And 
with  your  approval  will  convey  to  Mr.  Turner  our  understanding 
that  the  governing  document  on  this  point  is  the  agreement  with 
the  bankers,"  and  so  forth.  A.  Those  are  the  important  words: 
"  agreement  with  the  bankers." 

Q.  Do  you  recall  the  receipt  of  this  memorandum?  A.  ~Ro, 
sir ;  it  probably  was  handled  by  Mr.  Pepperman,  because  I  under- 
stand it  all  thoroughly,  and  I  can  explain  it  all  thoroughly. 

Q.  Let  us  first  get  the  facts;  I  think  may  be  you  are  entitled 
to  such  refreshing  of  \'our  recollection  as  these  documents  will 
afford.     A.  Yes,  sir. 
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Q.  Is  that  a  memorandum  of  yours  to  Mr.  Quackenbush  ?  A. 
No,  sir.  It  is  not  signed,  and  my  guess  would  be  it  was  sent  to 
Mr.  Quackenbush  by  my  assistant.  I  could  say  maybe,  to  save 
time,  as  a  matter  of  fact,  the  whole  thing  did  not  araovint  to 
anything,  because  the  bankers  did  not  call  for  any  more  bonds 
until  the  last  of  the  year,  in  December. 

Q.  The  point  1  am  getting  at,  did  you  go  to  the  bankers  and 
state  the  fact  you  had  no  further  cash  requirements  for  the 
year,  and  at  the  end  of  the  year  you  would  have  the  five  million 
dollars  ?     A.   I  have  no  remembrance  of  doing  it. 

Q.  You  felt  that  J.  P.  Morgan  &  Co.  had  a  right  to  loan  you 
money  whether  you  needed  it  or  not'^  A.  We  have  a  contract 
with  them. 

Q.  But  I  am  trying  to  arrive  at  your  interpretation  of  its  rela- 
tive right  and  duty.  A.  I  was  trying  to  explain  that  when  we 
entered  into  this  contract  with  Morgan  &  Company  it  was  all 
submitted  to  the  Public  Service  Commission  and  their  engineers 
and  our  engineers  made  a  forecast  as  to  the  amounts  required  each 
year  during  the  life  of  the  contract. 

Q.  You  mean  Mr.  Craven?  A.  It  was  done  by  ilr.  Craven  and 
his  assistants ;  yes,  sir. 

Q.  Mr.  Craven  is  the  man  who  makes  the  estimates  of  the 
expenditures?  A.  He  is  the  chief  engineer.  I  do  not  see  Mr. 
Craven.     I  see  the  men  of  the  P\iblic  Service  Commission. 

Q.  You  said  the  engineer.  A.  Because  I  told  my  engineers  to 
do  it,  and  I  have  no  doubt  they  did  do  it.  This  matter  was  taken 
up  at  the  time,  and  the  Public  Service  Commission  agreed  first 
that  this  contract  should  be  completed  January  1,  1917,  therefore, 
there  was  only  the  period  left  from  April  10,  1913,  to  January  1, 
1917,  in  which  to  carry  out  the  contract,  as  decided  by  the  Public 
Service  Commission.  Therefore,  our  time  was  limited  with  the 
bankers,  and  that  was  an  operation  of  four  years.  It  was  a  little 
less  than  four  years,  and  we  got  together  and  our  engineers  and 
the  engineers  of  the  Public  Service  Commission,  and  made  a  fore- 
cast of  the  money  required  each  year  to  make  a  memorandum  to 
attach  to  the  bankei-s'  contract  to  show  what  they  should  be 
required  to  do  each  year,  and  under  that  contract  they  have  a 
right  to  do  — 
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Q.  That  has  been  fully  explained,  and  in  the  record?   A.  Yes, 


sir. 


b' 


Chairman  Thompson. —  Mr.  Colby,  in  asking  his  questions,  nor 
this  Committee,  do  not  stop  at  a  contract  as  being  conclusive. 
The  fact  that  there  was  a  contract  does  not  make  any  difference. 
The  fact  that  it  is  answered  that  there  was  a  contract,  that  is  no 
answer  to  the  question  at  all. 

Mr.  Shouts. —  Then  what  is  the  question  ? 

Q.  You  could  have  saved  a  considerable  amount  of  money  for 
}our  company  if  you  had  been  able  to  adjust  your  borrowings  to 
your  actual  requirements,  could  you  not?  A.  'No,  sir,  because 
from  the  time  this  money  was  deposited  it  drew  6  per  cent 
interest. 

Q.  You  mean  you  paid  6  per  cent  ?    A.  No,  sir ;  6%  per  cent. 

Q.  You  don't  mean  to  say  you  received  6  per  cent  interest  on 
it  ?  A.  Yes,  sir ;  that  was  the  basis  of  the  allowance  to  both  com- 
panies in  the  contract  from  the  timei  the  money  was  deposited. 

Q.  You  don't  mean  to  say  you  get  6  per  cent  from  J.  P.  Mor- 
gan it  Company  ?  A.  No,  sir.  The  city  gets  2^4  pei'  cent  from 
J.  P.  Morgan. 

Q.  And  you  get  6  ?    A.  Yes,  sir. 

Q.  And  the  city  makes  up  the  difference?  A.  It  is — the 
amount  that  we  are  to  contribute  to  the  fund  is  credited  to  that 
amount. 

Q.  When  you  say  that  you  would  not  have  saved  money  had 
}'0u  been  able  to  adjust  your  borrowing  to  your  actual  cash 
requirements,  you  refer  merely  to  the  fact  that  the  losses  on  inter- 
est are  to  the  city  and  does  not  fall  upon  your  company  ?  A.  The 
G  per  cent  we  receive  from  the  time  money  is  deposited  is  cred- 
ited to  our  contribution  to  the  $58,000,000. 

Q.  In  other  words,  your  loss  on  interest  is  charged  to 
construction?     A.  That  is  it. 

Q:  And  constitutes  a  part  of  your  contribution.  A.  Our 
interest. 

Q.  And  in  the  event  of  any  depletion  of  the  fifty-eight  million 
which  you  are  under  contract  to  contribute  to  construction,  the 
city  has  to  make  it  up?    A.  Yes,  sir. 
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Q.  So  it  does  not  make  any  difference  to  the  Interborough 
Rapid  Transit  really  what  the  loss  on  these  large  deposits  with 
Morgan  &  Company  is  ?  A.  Except  as  taxpayers,  for  any  e^xcess 
over  the  estimated  amount,  and  we  are  the  largest  taxpayer  in 
this  city. 

Chairman  Thompson. —  I  do  not  think  from  the  testimony  up 
to  date  that  you  are  entitled  to  claim  much  on  the  balance  between 
you  and  the  city  on  the  tax  proposition. 

Mr.  Shouts. —  We  are  the  largest  taxpayer. 

Q.  In  other  words,  your  situation  as  a  taxpayer  does  not  en- 
tirely obscure  from  your  mind  the  fact  that  you  are  also  the 
operators  of  the  Subway  under  very  advantageous  and  long  con- 
tinning  guarantees  from  the  City,  does  it  ?  A.  We  have  made  it 
a  rule,  or  I  have  made  it  a  rule,  to  let  each  stump  stand  on  its  own 
bottom. 

Q.  In  other  words,  you  are  not  receiving  a  salary  of  a  hundred 
thousand  dollars  a  year  as  a  president  of  a  taxpayer  ?  A.  ISTo,  sir. 
I  am  receiving  a  salary  of  $100,000  to  keep  our  taxes  as  low  as 
consistent  with  the  facts. 

Chairman  Thompson. — All  there  is  about  taxes,  you  ought  to 
pay  your  share  of  what  it  costs,  and  it  is  not  an  asset  to  have  a 
taxpayer  to  a  locality.  Every  time  a  new  taxpayer  comes  in  it 
creates  a  new  burden  and  your  taxes  meet  your  share. 

Mr.  Shouts. —  Ordinarily,  Mr.  Chainnan,  that  is  true,  but  may 
I  tell  you  something  that  I  think  is  news  to  you,  when  I  tell  you 
the  Manhattan  Company  pays  in  taxes  more  money  per  mile  of 
road  than  the  Pennsylvania  system  earns  gross.  That  is  rather  a 
startling  statement,  isn't  it  ? 

Q.  Is  that  one  of  the  facts  that  entered  into  an  award  of  a 
bonus  to  you,  the  extent  of  the  taxes  the  Manhattan  pays  ?  A.  All 
of  my  activities — the  facts  which  entered  into  the  award  of  tiie 
bonus  were  discussed  by  the  Committee,  and  I  was  not  present,  as 
T  told  you  yesterday,  but  all  of  my  activities  as  an  officer  covor 
seeing  that  we  do  not  pay  more  than  our  fair  share  of  taxes. 

Q.   Did  you  go  to  .1.  P.  Morgan  ct  Company  after  the  receipt  ot 
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the  Turner  memorandum  and  state  you  would  not  need  this 
money  ?    A.  As  I  say,  I  have  no  recollection  of  it. 

Q.  Didn't  it  occur  to  you  to  say  it  would  be  possibly  acceptable 
to  Morgan  &  Company  and  certainly  advantageous  to  the  com- 
pany if  they  would  suspend  their  rights  of  planting  money  on 
you  and  calling  for  bonds  in  accordance  with  the  contracts  ?  A.  It 
may  not  seem  possible,  in  view  of  some  of  my  actions,  but  there 
are  times  when  I  have  a  little  horse  sense,  and  when  there  is  no 
market  for  bonds  and  I  know  it  is  absolutely  impossible  for  Mor- 
gan &  Company  to  market  a  single  bond,  why  disturb  them  ? 

Q.  You  mean  that  you  had  too  much  horse  sense  to  suppose  Moi- 
gan  &  Company  would  entertain  such  a  suggestion?  A.  No,  sir. 
There  was  no  market  for  securities  at  that  time  and  we  were  in 
the  midst  of  the  greatest  panic,  and  that  was  in  February,  1915. 

Q.  You  had  no  occasion  for  the  proceeds  of  securities  in  1914, 
and  there  was  no  occasion  to  market?  A.  There  wasn't,  and  v;e 
could  not  sell  it.  It  is  possible  I  told  him  if  it  reached  me,  and  I 
don't  remember  a  thing  about  it. 

Q.  Would  you  have  asked  Morgan  &  Company  to  suspend  these 
loans  upon  you,  if  the  interest  charges  had  fallen  upon  the 
company  and  not  upon  the  city?  A.  I  think  Morgan  & 
Company  — 

Q.  I  mean  the  interest  losses  ?  A.  1  think  Morgan  &  Company 
had  a  right  under  the  contract,  and  I  think  it  was  their  duty  to 
take  advantage  during  the  time  of  the  year  when  they  thought 
was  the  best  for  marketing  the  bonds. 

Q.  Would  you  have  done  it  if  the  interest  loss  owing  to  the  fact 
you  were  paying  5%  per  cent  for  money  and  you  were  only  get- 
ting from  Morgan  &  Company  21/2  per  cent,  would  you  have  done 
it  if  it  affected  the  Interborough  ?  A.  I  would  not  have  done  any 
different  than  I  did  do  under  any  circumstances.  I  would  not  have 
asked  them  to  modify  a  contract  where  I  thought  they  were 
exercising  their  proper  legitimate  right  under  the  contract. 

Q.  They  had  no  hesitation  in  asking  you  to  modify  a  contract 
with  them?     A.  Wherein? 

Q.  Did  they  ever  ask  you  to  modify  a  contract?  A.  I  don't 
remember  it. 
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Q.  Or  relinquish  any  benefits  under  a  contract?  A.  No,  sir; 
I  asked  them  to. 

Q.  Didn't  you  consent  to  the  withdrawal  from  the  syndicate  of 
$40,000,000  of  the  bonds?  A.  Yes,  sir;  because  I  thought  if 
they  would  place  $40,000,000  where  it  would  not  come  our  dur- 
ing the  life  of  the  contract  the  remaining  bonds  would  be  much 
greater. 

Q.  The  correspondence  shows  they  asked  you  to  do  it?  A. 
That  may  be,  but  I  was  glad  to  comply  with  it. 

Q.  Possibly  they  would  have  been  glad  to  comply  with  a  request 
from  you  to  suspend  the  loans  which  you  did  not  need  ?  A.  They 
did. 

Q.  When?  A.  Thirty-first  of  December,  1913.  When  they 
were  obligated  to  take  $78,000,000  on  the  31st  of  December  I  went 
there  and  said,  "  I  don't  think  we  will  need  this  ten  million 
dollars,  and  I  think  we  can  get  along  without  it,  and  I  am  going 
to  ask  you  to  waive  your  right  to  demand  that  ten  million  dollars 
of  bonds." 

Q.  Of  bonds  you  mean  ?  A.  Yes,  sir,  of  bonds,  and  not  of 
dollars,  and  after  some  talk  they  agreed  and  thereby  waived. 

Q.  Why  didn't  you  ask  them  to  waive  their  right  to  call  that 
thirty  million  bonds  and  put  it  on  a  2^  per  cent  basis  in  1913 
when  Turner  said  you  would  have  five  million  dollars  without 
borrowing  a  cent  ?  A.  Maybe  I  did.  I  don't  remember  about  it. 
I  remember  of  that  other  case. 

Q.  Is  it  a  fact  that  you  did  ?  A.  I  don't  know.  I  cannot 
tell  you  more  than  that. 

Q.  You  testified  yesterday  that  at  the  time  you  received  the 
$125,000  bonus  you  owed  none  of  your  directors  any  money? 
A.  That  is  right. 

Q.  Did  you  ever  owe  any  of  your  directors  any  money?  A. 
JSTo,  sir,  not  that  I  remember  of  now. 

Q.  Did  you  ever  owe  Andrew  Freedman  any  money  ?  A.  No, 
sir.  There  was  an  occasion  when  I  got  some  subscription  for  some 
bonds  at  his  request  and  which  were  taken  up  and  taken  care  of, 
in  which  he  said  he  would  care  for  a  half  interest,  and  that  was 
the  nearest  to  my  ever  owing  him  anything.  To  say  I  owed  him 
money,  no. 
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Chairman  Thompson. —  Do  you  remember  yesterday  you  had 
some  talk  about  Mr.  Towns ;  did  you  find  out  anything  else  he  did 
except  what  was  testified  to  yesterday  ? 

Mr.  Shouts. —  No,  sir,  except  he  went  and  studied  our  problem 
and  qualified  himself  to  talk. 

Q.  I  show  you  a  copy  of  a  letter  dated  June  4,  1909 ;  is  that 
a  letter  of  yours  to  Mr.  Freedman  ?    A.  Yes,  sir. 

Q.  Read  it  ?  A,  "  My  dear  Andy :  I  have  yours  of  to-day 
enclosing  checks  for  $12,500  and  $15.62,  respectively,  in  connec- 
tion with  the  Armour  bonds.  Thank  you  very  much  for  the  same. 
It  was  very  kind  of  you  to  take  up  and  carry  these  bonds  for  me, 
and  I  appreciate  it.  Very  truly  yours."  That  is  the  matter  I  had 
in  mind,  and  these  bonds  were  being  offered,  and  he  did  not  think 
he  would  be  awarded  them  and  he  thought  I  would,  and  he  asked 
me  to  make  the  application  which  I  did,  and  the  bonds  were 
awarded  to  me  and  he  said  "  I  am  going  to  carry  them  right 
along,"  but  I  never  got  a  cent  out  of  it  and  it  passed  from  his 
mind,  and  1  never  reminded  him  of  it.  I  think  that  is  the  nearest 
I  ever  came  to  owing  him. 

Q.  Mr.  Freedman  was  the  man  who  suggested  the  enlargement 
of  the  bonus  from  $125,000  to  $150,000,  wasn't  he?  A.  I  don't 
know. 

Q.  It  has  been  so  testified  ?    A.  I  say  I  don't  know. 

Q.  In  the  ten  months  that  elapsed  between  the  award  of  $125,- 

000  to  you  and  $25,000  did  Mr.  Freedman  ever  say  to  you  the 
amount  was  insufficient?     A.  Yes,  sir,  often. 

Q.  Did  he  ever  say,  "  I  am  going  to  try  and  get  you  some 
more  "  ?  A.  Yes,  sir,  and  since  I  have  read  what  Mr.  Schwab 
did  to  a  couple  of  his  men,  I  think  we  were  all  pikers.  Mr. 
Freedman  said  he  thought  I  ought  to  have  had  a  quarter  of  a  mil- 
lion, and  he  was  one  of  the  men  said  so,  but  I  never  got  it. 

Q.  Then  may  be  he  would  not  have  had  to  carry  bonds  for 
you?  A.  That  had  nothing  to  do  with  this,  and  I  rather  resent 
that,  because  it  was  a  matter  I  have  fully  explained  to  you,  and 

1  think  if  you  will  read  —  I  do  not  know  what  is  in  that  file,  but 
it  was  a  suggestion  to  him  that  I  make  application  for  some  of 
those  bonds  and  I  made  it. 
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Q.  Is  that  the  only  transaction  ?  A.  That  is  the  only  one  I 
have  any  recollection  of.  : 

Q.  That  you  had  with  Mr.  Freedman  ?  A.  In  which  he  even 
went  that  far.  We  had  a  sort  of  joint  transaction  in  a  couple 
of  lots  somewhere,  which  I  put  up,  my  share  of  the  money.  Three 
of  us  owned  two  lots  somewhere  in  town,  and  I  know  the  rent 
don't  pay  the  interest  charges,  and  we  still  have  them. 

Q.  This  was  not  the  only  occasion  on  which  Mr.  Freedman 
carried  stock  for  you,  was  it  ?  A.  That  is  the  only  one  I  re- 
member of.  There  may  be  others,  and  if  there  are,  you  can 
remind  me  of  them. 

Q.  Do  you  remember  the  Miami  Copper  transaction  ?  A.  ISTo, 
sir,  I  never  had  any  Miami  copper  that  I  know  of. 

(Mr.  Colby  shows  a  letter  to  witness  dated  December  28, 
1909.) 

Mr.  Shouts. —  I  do  not  remember  a  thing  about  this,  but  I  will 
read  it. 

Q.  Don't  you  recall  the  transaction  now  ?    A.  No,  sir. 

Q.  It  speaks  of  an  allotment  at  your  request?  A.  Yes,  sir, 
"At  your  request,"  but  I  don't  remember  a  thing  about  it. 

Q.  Let  me  ask  you  this  question:  Have  your  directors  ever 
participated,  or  any  director  ever  participated  by  way  of  com- 
mission or  rake  off  in  the  payment  of  any  bills  to  your  company 
in  the  supplies  ?    A.  Not  to  my  knowledge,  ever. 

Q.  Have  you  ever  had  any  information  on  that  subject  ?  A.  I 
have  never  heard  of  its  being  done. 

Q.  Would  there  be  any  record  of  deduction  in  the  payment  of 
yoiir  bills  on  that  account  ?    A.  What  do  you  mean  ? 

Q.  Would  there  be  any  record  of  diminution  or  reduction  of 
bills  on  that  account,  commissions  received  or  payments  made? 
A.  I  can  only  say  this,  that  soon  after  I  came  here,  Mr.  Counsel, 
this  was  back  in  1907  or  1908 ;  it  was  within  a  year,  I  think,  of 
my  advent,  I  asked  for  a  meeting  of  our  full  board,  and  we  had 
it,  and  it  had  come  to  my  attention  that  when  we  were  in  the 
market  for  certain  large  contracts,  certain  directors  who  had 
interests  in  some  concerns  who  were  going  to  bid  on  these  con- 
tracts would  send  to  my  lieutenants  and  talk  to  them  about  it. 
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and  advocate  the  merits  of  their  particular  devices,  and  so  forth, 
and  I  said,  "  I  vs^ant  to  know,"  gentlemen,  after  we  had  finished 
the  regular  calendar,  "  whether  I  am  a  misfit  here  or  not.  I  have 
never  had  but  one  rule  of  life,  and  I  want  it  to  apply  here,  and 
it  is  going  to  apply  here  if  I  remain,  and  for  that  reason  I  put 
that  sign  over  the  door,"  and  they  looked  up  over  the  door  and 
there  wasn't  any  sign  there  and  some  one  said,  "  What  does  the 
sign  say?  "  "  Prices  and  quality  must  be  equal  before  friendship 
commences,"  and  1  said,  "  That  has  always  been  my  rule  of  life, 
and  it  is  going  to  be  my  rule  here,  and  it  means  exactly  what  it 
says,  and  more  than  that,  all  business  has  to  be  transacted  over 
m^■  table.  If  you  gentlemen  want  to  talk  to  any  of  my 
lieutenants,  you  can  do  it  in  my  presence  in  my  office,  and  I 
want  to  say  that  if  you  don't  want  that  kind  of  a  president  you 
don't  want  me.''  I  remember  Mr.  Freedman  was  the  first  man 
to  laugh,  and  say  "  Well,  I  guess  that  maybe  I  have  done  as  much 
of  that  sort  of  thing  as  anybody,  because  that  has  been  the 
method,  and  I  think  our  president  is  right."  And  I  want  to  say 
herd  that  from  that  day  on  I  never  heard  of  any  director  ever 
seeing  one  of  our  lieutenants  or  of  ever  mixing  iip  in  the  pur- 
chase of  any  material  for  any  contract  we  ever  made  except  in 
open  meeting  or  before  my  board,  if  that  answers  your  question. 
Q.  When  was  that  proclamation  of  emancipation  made  by  you  1 
A.  Early  after  T  came  hero.  T  couldn't  say  whether  in  1907  or 
1908. 

Chairman  Thompson. —  You  did  not  have  Mr.  Hedley's  patents 
in  mind  when  you  put  up  that  notice,  did  you  ? 

Mr.  Shouts. —  No,  sir.  AVe  got  all  the  benefits  of  all  our  men's 
devices  without  any  expense  to  ourselves,  and  let  them  have  the 
jiatents.  There  are  different  ways  of  looking  at  it,  and  that  may 
be  wrong. 

Chairman  Thompson. —  We  will  suspend,  if  there  is  nothing 
more,  until  2  :30. 

(Whereupon,  at  1 :0.')  o'clock  p.  .\r.,  a  recess  was  taken  to  2:30 
o'clock  p.  M.) 


716         Investigation  of  Public  Service  Commissions 

AFTERNOON  SESSION 

The  Conunittee  was  called  to  order  at  2  :55  o'clock  p.  m.,  Senator 
Towner  presiding. 

Chaii-man  Towner. —  The  Committee  will  come  to  order.  All 
right,  Mr.  Colby. 

Shonts,  T.  p.,  recalled. 

By  Mr.  Colby: 

Q.  What  had  you  in  mind  which  you  did  not  deem  prudent  to 
mention  in  your  letter  to  Mr.  Freedman  that  was  read  at  the  morn- 
ing session  ?  A.  When  you  read  that  this  morning  I  tried  to 
think.  I  don't  remember  what  I  had  in  mind  at  that  time,  I  am 
sure.  Some  of  the  details,  I  presume,  of  those  negotiations,  but 
what  they  are  has  escaped  my  memory. 

Q.  'Something  that  you  did  not  care  to  make  a  record  of  in  writ- 
ing ?  A.  I  presume  so,  from  my  language ;  but  what  it  was  I  don't 
remember. 

Q.  Are  there  matters  in  connection  witli  the  affairs  of  the  com- 
pany whioh  prudence  requires  should  not  be  recorded  ?  A.  No,  I 
imagine  —  I  would  have  to  gTiess.  I  have  no  recollection  at  all. 
I  would  have  to  guess  there  was  something  in  regard  to  what  led 
up  to  the  taking  of  Mr.  Belmont  down  to  Mr.  Morgan's,  which  I 
referred  to  this  morning,  which  had  no  particular  bearing  — 

Q.  You  mean  referred  to  in  your  testimony  this  morning  ?  A. 
In  my  testimony  this  morning,  yes,  whioh  is  more  a  matter  of 
courtesy  than  anything  else.  That  would  be  my  best  guess  now.  I 
have  no  recollection. 

Q.  Is  there  any  imprudence  in  courtesy?  A.  Sometimes  you 
do  things,  and  you  prefer,  although  no  harm  is  occasioned  to  the 
other  gentleman,  you  would  prefer  he  would  not  know  about  it 
until  after  it  was  over. 

Q.  Did  you  consider  it  imprudent  to  be  courteous  to  Mr.  Bel- 
mont ?    A.  No.    It  was  not  that. 

Q.  You  would  say,  even  if  you  were  unable  to  recall  what  yon 
had  in  mind  when  you  used  the  expression  in  your  letter,  that  it 
must  have  'been  of  importance?     A.  If  you  want  my  best  g\iess. 
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and  insist  on  it  —  for  I  say  it  was  nothing  of  any  importance 
at  all.  Mr.  Belmont  did  not  know  that  I  was  having  these  negotia- 
tions with  Mr.  Morgan  until  I  took  him  down  there.  I  didn't  know 
whether  anything  would  come  out  of  it,  and  I  think  —  I  did 
know  I  thought  it  would  be  unwise. 

Q.  What  was  Mr.  Belmont's  position  in  the  company  at  that 
time  ?    A.   Ohairmaix  of  the  board. 

Q.  And  on  a  matter  of  such  magnitude  as  this  was  it  —  A.  If 
it  developed  into  anything  he  should  know,  as  it  did  develop,  he 
would  know,  and  he  did  know,  and  knew  everything. 

Q.  Did  you  think  it  was  correct  to  make  overtures  looking  to 
the  important  arrangement  that  ensued  with  J.  P.  Morgan  &  Com- 
pany without  the  knowledge  of  the  chairman  of  your  board  of 
directors  ?  A.  I  did  so,  and  without  the  knowledge  of  any  of  the 
members  of  our  board,  because  I  did  not  know  whether  anything 
would  come  of  it  or  not.  If  nothing  came  of  it,  it  would  not 
have  been  a  matter  of  public  gossip.  If  anything  did,  they  would 
be  advised. 

Q.  But  Mr.  Freedman  knew  about  it  ?  A.  No.  I  am  gaiessing 
that  that  was  the  matter  I  had  in  mind. 

Q.  "Was  it  more  prudent  to  confide  these  matters  to  Mr.  Freed- 
man than  it  was  to  Mr.  Belmont  ?  A.  ISTo.  Mr.  Freedman  would 
not  be  as  directly  affected  as  Mr.  Belmont. 

Q.  Did  you  assume  that  Freedman  would  know  what  you 
referred  to  as  veiled  imprudence?  A.  No.  In  fact,  I  don't 
remember  what  I  had  in  mind  when  I  wrote  tliat  phrase. 

Q.  You  testified  this  morning,  when  I  was  questioning  you  on 
the  memorandum  of  Engineer  Turner,  to  the  effect  that  the  city 
did  not  need  any  money  in  1915  for  constraction,  that  the  company 
sustained  no  loss  through  this  unnecessary  boiTowing,  and  through 
the  advei'se  interest  charge  that  was  run  up  against  the  company, 
did  you  not?  A.  If  there  had  been  unnecessary  borrowing,  I 
testified  to  that  — 

Q.  When  I  say  "  unnecessary  borrowing,"  I  am  referring  to 
the  statement  of  Turner  in  his  memorandum  to  you,  that  no  bor- 
rowing was  necessary.  A.  Well,  no  borrowing  occurred  as  a  matter 
of  fact, 
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Q.  But  thirty  millions  of  your  bonds  were  issued  to  J.  P.  ^J or- 
gan &  Company?     A.   Not  until  December  of  that  year. 

Q.  And  the  proceeds  were  placed  on  deposit  with  Morgan  & 
Company  to  your  credit  ?    A.   Yes. 

Q.  It  has  been  testified  to  here  that  there  is  already  charged  to 
construction  account,  as  of  Dec€jmber  31st,  interest  losses,  as  I 
recall,  the  figure  amounting  to  about  $3,800,000.  That  is,  out  of 
an  expenditure  of  only  a  little  over  twenty-six  and  a  half  million 
dollars  on  account  of  the  fifty-eight  contributions  you  were  to  make. 
It  has  been  also  testified  that  this  arises  through  the  fact  that  you 
were  paying  5  per  cent,  on  your  bonds — in  fact,  5%  on  your 
bonds  sold  to  Morgan  &  Company,  and  are  receiving  2  and  2^2 
per  cent,  on  your  balances  with  Morgan  &  Company.  That  is  the 
source  of  these  interest  charges.  I  understood  you  to  testify  this 
morning  that  it  was  not  21^  per  cent,  you  received  on  the  proceeds 
of  your  bonds,  but  6  per  cent. 

('Chairman  Thompson  takes  the  Chair.) 

A.  You  are  right.  The  city  receives  the  benefit  of  the  2^o  per 
cent,  we  receive  on  balances  with  Morgan,  and  we  receive  6  per 
cent  as  part  of  our  contribution  to  the  construction  fund  equip- 
ment from  the  date  that  we  deposit  the  proceeds  of  the  sale  of 
bonds. 

Q.  In  other  words,  when  you  mean  that  there  is  no  loss  on  that, 
you  mean  the  city  pays  you  six  per  cent,  on  the  amount  of  your 
oontributiou  to  construction  ''.  A.  1  mean  that  that  is  the  amount 
that  that  fund  receives  as  ])art  of  our  contribution  to  the  fifty- 
eight  million. 

Q.  As  a  matter  of  fact,  you  pay  for  your  money  5  3-8  per  cent  ? 
A.   Five  and  three-eighths  per  cent. 

Q.  So  that  every  dollar  that  you  don't  need,  and  which  is  placed 
to  your  credit  with  Morgan  &  Company,  and  becomes  the  subject 
of  interest^  you  are  not  only  indemnified  by  the  city  for  your 
losses  in  interest,  but  receive  a  profit  by  virtue  of  the  city's  six 
per  cent?  A.  Five-eighths  of  one  per  cent  from  the  date  of  the 
deposit  of  that  money. 

Q.  Does  that  explain  why  you  have  on  deposit  with  Morgan  & 
Company  on,  I  think,  February  5,  some  fifty -four  million  dollars? 
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A.  JSI^o.  We  have  nothing  to  do  with  the  term  that  Morgan  &  Com- 
pany call  the  bonds,  except  as  per  the  allotment  agreed  upon 
between  the  Public  Service  'Commission  and  ourselves,  when  they 
limited  the  time  to  January  1,  1917.  We  agreed  on  an  allotment, 
so  much  for  the  four  years;  the  first  year,  seventy-eight  million  — 

Chairman  Thompson. —  That  is  all  in  the  evidence. 

Q.  So  that  you  were  not  at  all  under  the  necessity  of  doing  what 
the  city  is  doing,  that  is  to  say,  avoid  the  accumulation  of  large 
unused  balances  in  connection  with  construction  work?  A.  It 
was  a  matter  that  our  construction  —  outside  of  the  yearly 
allotments  ■ — 

Q.  You  are  at  the  mercy  of  the  operation  of  your  contract? 
A.  Yes,  if  you  wish  to  put  it  that  way. 

Mr.  Colby. —  I  think  the  Chainnan  is  not  confining  the  Com- 
mittee's inquiry  to  — 

Chairman  Thompson. —  When  you  enter  into  a  contract,  that 
is  an  act  of  yours,  you  know. 

Mr.  Shouts. —  And  there  can't  be  any  blame,  unless  the  con- 
tract is  wrong. 

Chairman  Thompson. —  Then  you  are  entitled  to  credit  Take 
it  either  way  you  want.     The  Chair  — 

Mr.  Shonts.—  The  Chair  —  the  ruling  is  very  fair. 

By  Mr.  Colby: 

Q.  In  other  words,  by  virtue  of  the  city's  obligation  to  pay  you 
this  six  per  cent^  the  more  money  that  you  uselessly  pile  up  at 
Morgan  &  Company,  and  the  more  interest,  the  more  the  differ- 
ential of  interest  against  the  Interborough,  the  more  profits  you 
make  ?    A.  Out  of  that  particular  fund,  that  is  true,  sir. 

Q.  In  the  negotiation  for  these  dual  contracts,  you  were  not 
averse  to  using  any  influential  person,  or  availing  yourself  of 
any  influential  introduction  that  you  could  get,  were  you  ?  A. 
We  were  not  averse  to  using  any  legitimate  means,  whether  person 
or  by  argument. 

Q.  And  paying  for  that,  if  you  felt  it  was  valuable?  A.  We 
had  to  pay  for  the  use  of  people. 
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Chairman  Thompson. —  Right  there,  I  want  to  ask  a  question. 

Mr.  Shonts.- —  Yes,  sir. 

Chairman  Thompson. —  You  took  Towns  down  there  to  intro- 
duce you  to  Mayor  Gaynor  ? 

Mr.  Shonts. —  Yes,  sir. 

Chairman  Thompson. —  Now,  would  you  think  that  if  you  had 
met  a  friend  of  yours  up  in  the  club  that  knew  Mayor  Gaynor 
just  as  well  as  Mr.  Towns  knew  him,  who  wasn't  a  lawyer,  would 
you  think  you  would  be  justified  in  paying  that  man  $5,000  to 
take  you  down  and  introduce  you  to  the  mayor  ? 

Mr.  Shonts. —  I  have  refreshed  my  recollection  since  yesterday. 
Mr.  Towns  came  and  spent  many  days  here  studying  our  problem. 

Chairman  Thompson. —  Well,  would  you  think  any  other  man, 
if  he  did  • — 

Mr.  Shonts. —  Yes.  That  man  should  have  been  compensated 
the  same  as  Mr.  Towns  was.  We  had  occupied  his  time  and 
energy. 

Chairman  Thompson. — Suppose  there  was  somebody  in  the 
City  Hall  that  knew  him,  the  secretary  ? 

Mr.  Shonts. —  I  would  not  use  an  officer,  I  would  not  think  — 

Chairman  Thompson. —  You  would  think  that  would  be  wrong  ? 

Mr.  Shonts. —  That  would  not  be  good  ethics.  If  he  had  had 
a  voice  in  it  himself  — 

Chairman  Thompson. —  As  I  understood,  Mr.  Towns  did  not 
enter  into  the  conversation  at  all. 

Mr.  Shonts. —  Well,  he  had  his  talk  before. 

Chairman  Thompson. —  He  had  seen  him  before ;  fixed  it  up  ? 

Mr.  Shonts. —  He  had  arranged  the  conference. 

Chairman  Thompson. —  When  you  actually  went  down  there, 
lie  simply  went  with  you,  and  introduced  you,  and  sat  in  a  wagon  ? 

Mr.   Shonts, — ^  T  find  it  was  not  a  wagon.     I  find  it  was  an 
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automobile.     And  then  I  used  the  force  of  my  arguments  for 
what  they  were  worth. 

Mr.  Colby. —  I  will  state,  Mr.  Chaiiman,  that  Mr.  Dawson  has 
computed  the  interest  paid  by  the  cit}'  on  the  construction  account 
as  revealed  to  us  by  the  auditor,  which  shows  only  the  expenditure 
of  some  $26,000,000,  that  the  city,  in  order  to  save  the  Inter- 
borough  from  loss  on  that  account,  had  already  paid  $2,500,000. 
That  is  computed  on  the  Morgan  bank  account  alone. 

Chairman  Thompson. —  Do  you  think  his  figiires  are  correct 
about  that,  Mr.  Witness? 

Mr.  Shonts. —  Why,  I  have  not  any  way  of  guessing. 

Mr.  Colby. —  Mr.  Dawson  also  fignires  at  the  same  time  the  city 
is  paying  this  $2,500,000  in  order  to  make  up  this  deficiency  of 
interest  returns  — 

Mr.  Shonts. —  Is  that  after  deducting  the  two  and  one-half  per 
cent,  Mr.  Dawson? 

Mr.  Dawson. —  Yes. 

Mr.  Colby. —  That  the  company  derives  from  the  city's  pay- 
ment a  profit  of  $312,500  on  the  Morgan  balance.  I  am  not  ask- 
ing the  witness  questions  on  this  point,  because  it  has  been  fully 
covered  by  the  auditor,  and  by  accounts  described  — 

Chairman  Thompson. — ^AU  the  facts  are  already  in  the  record. 

Mr.  Colby  —  Which  are  already  exhibits. 

Chairman  Thompson. —  It  is  simply  computation.  We  will 
take  it  for  what  it  is  worth.    They  say  that  figures  don't  lie,  but  — 

Senator  Towner. —  They  are  sometimes  misleading. 

By  Mr.  Colby: 

Q.  What  other  influential  persons  besides  Mr.  Towns  and  Mr. 
Grout  did  you  have  the  aid  of  in  connection  with  this  negotiation  ? 
A.  I  don't  remember  anyone  else. 

Q.  You  would  say  there  were  no  others?  A.  Well,  I  don't 
remember  any  one  else. 

Q.  Could   you   refresh   your  memory?      A.  You    don't  mean 
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after  our  negotiations  ended,  and  we  thought  we  were  out  of  it, 
when  Mr.  Ray  came  in,  and  Seth  Low,  and  those  men. 

Q.  I  mean  persons  employed.     A.  Retained,  no. 

Q.  I  don't  mean  retained.  That  is  an  expression  that  is 
applied  to  lawyers,  more  particularly.  I  mean  persons  recom- 
pensed or  compensated  for  their  auxiliary  aid  to  you  by  way  of 
introduction  or  personal  influence.  A.  I  don't  remember  any 
one  else. 

Q.  Do  you  remember  any  payments  or  gratuities  given  on  this 
score  ?     A.     No. 

iQ.  Or  given  on  other  reiasons  that  were  assigned,  and  in 
reality  for  this  reason  ?     A.  No,  sir. 

Q.  You  said  yesterday  that  Mr.  Gaynor  had  been  making 
some  rather  derogatory  statements  about  the  company,  and  about 
its  officers  prior  to  your  visit  to  him.  Do  you  recall  making  that 
statement  ?     A.     Yes. 

Q.  Do  you  recall  what  the  mayor  had  been  saying?  A.  That 
was  in  the  fall  preceding  his  campaign  for  mayor,  and  it  was  in 
certain  magazines,  the  Outlook,  and  I  remember  of  reading  them 
in  the  magazine  at  the  time.  I  did  not  remember  the  name  of 
the  magazine.     Mr.  Quackenbush  tells  me  — 

Q.  Do  you  recall  he  said  "  The  city  is  being  over-reached  by  a 
few  financiers  of  great  ability?"  A.  Well,  it  was  in  —  I  don't 
remember  his  exact  language,  Mr.  Counsel.  I  know  it  was  very 
strongly  condemnatory  of  ourselves,  and  in  fact,  so  strongly 
condemnatory  that  some  people  said  it  was  the  platform  upon 
which  he  was  running  for  mayor. 

Chairman  Thompson. —  He  even  called  you  rascals  after  you 
went  and  talked  to  him  that  time? 

]\h:  Thompson. —  Well,  I  think  that's  true. 

By  Mr.  Colby: 

Q.  Do  you  remember  the  late  Mayor  Gaynor  saying,  "  I  never 
expected  to  see  the  city  officials  give  their  aid  to  safely  entrench- 
ing and  perpetuating  such  baneful  financing  as  this  ?"  A.  I  don't 
remember  that.  Maybe  that  is  the  way  he  said  it.  I  don't) 
remember  his  exact  language.  I  remember  the  fact  that  he  did 
write  articles,  and  it  was  in  the  public  press  and  in  the  maga- 
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zines,  strongly  condemnins;  us.  And  since  the  Chairman  refreshes 
my  revDllection,  1  think  he  called  us  rascals  after  I  saw  him. 
I  do  remember  that  after  my  first  —  when  I  called  to  make  what 
you  may  call  the  courtesy  call,  that  is  to  say,  he  was  inaugurated 
as  mayor,  and  I  as  the  chiet'  executive  of  the  most  important 
property  the  city  owned,  and  as  tenant  of  that  property,  I 
thought  it  my  duty  to  call  upon  him  and  pay  my  respects,  and  I 
did  so.  I  remember  I  went  in  with  a  feeling  of  fear  and 
trembling,  as  to  the  kind  of  reception  I  would  have,  and  he 
afterwards  said  he  didn't  see  horns  growing  on  me,  or  something 
of  that  sort. 

Chaii-man  Thompson. —  You  are  a  pretty  good-looking  fellow, 
I  think,  Mr.  Shouts. 

Mr.  Shouts. —  I  thank  you. 

By  Mr.  Colby: 

Q.  Uid  you  call  Mr.  Towns'  attention  to  an  expression  used 
by  Mayor  Gaynor,  to  the  effect  that  he  had  too  long  written  and 
spoken  against  such  damnable  rescality  to  turn  about  now  and 
ally  himself,  as  mayor,  with  these  peopled  A.  I  don't  remember 
all  the  conversation  with  Mr.  Towns,  and  more  than  that,  i 
wanted  him  to  familiarize  himself  with  the  subway  situation,  as 
we  regarded  it,  so  that  he  could  discuss  it  fairly  and  impartially. 
And  we  had  no  favors  that  were  not  based  on  a  square  statement 
of  facts,  and  that  'was  the  reason  I  told  Mayor  Gaynor  in  this 
talk,  that  we  opened  our  books  to  him,  that  we  had  nothing  to 
conceal,  and  if  there  was  anybody  he  had  confidence  in  that  be 
would  send  down  there,  we  would  be  glad  to  show  everything 
we  had. 

Q.  Did  you  open  your  books  showing  preliminary  expenses 
for  proposed  subways  ?  A.  We  opened  our  books,  and  gave 
instructions  to  show  the  engineers  that  came  everything  we  had, 
and  I  suppose  they  did. 

Q.  Well,  did  you  tell  him  that  bonuses  to  officers  were  to  be 
charged  to  construction?  A.  I  think  this  antedated  that  by 
some  years. 

Q.   Did  you   tell  him   that   the  city  would   obtain  no   returns 
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from  the  subway  operation  until  1948,  at  the  earliest?  A.  I  did 
not  tell  him  that,  because  I  don't  believe  it. 

Q.  You  know  it  is  the  testimony  of  the  city's  chief  accountant  ? 
A.  I  read  what  Mr.  Maclnnes  said  the  other  day,  but  so  far  as 
the  Interborough  end  is  concerned,  and  that  is  the  only  end  I  am 
talking  from,  I  very  greatly  differ  from  him. 

Q.  Did  you  intimate  to  him  that  the  railroad  having  made 
an  agreement  to  contribute  $58,000,000  to  construction,  vrould 
possibly  charge  ten  or  twelve  millions  of  unanticipated  expendi- 
tures to  that  account,  and  the  city  would  have  to  make  it  up? 
A.  I  could  not  very  well  have  told  him  those  things  — 

Q.  Well,  they  are  the  truth,  are  they  not  ?  A.  —  because  they 
did  not  develop  until  years  after  this  conversation.  I  am  not  a 
prophet. 

Q.  But  you  were  writing  to  Mr.  J.  P.  Morgan,  Jr.,  at  that 
time,  unfolding  to  him  the  fact  that  with  the  preferential  which 
the  city  would  guarantee  on  the  present  subway,  the  priority  of 
the  present  subway,  in  receiving  a  six  per  cent,  return  on  con- 
struction contribution,  and  other  charges,  that  there  would  be 
built  up  a  preferential  of  $14,568,000  ahead  of  the  city's  par- 
ticipation? A.  I  could  not  be  writing  that  to  J.  P.  Morgan  at 
the  time  I  was  talking  to  Mayor  Gaynor,  because  then  Mayor 
Gaynor  was  dead. 

Q.  You  did  not  intimate  to  the  mayor  any  of  these  possibili- 
ties? A.  No,  sir,  because  they  didn't  exist  at  that  time.  We 
had  not  got  that  far  along.  We  were  talking  on  the  broad  prin- 
ciples of  policy. 

Q.  You  told  him  you  were  willing  to  contribute  to  the  cost  of 
construction  ?  A,  I  told  him  —  they  had  before  them,  as  I 
think  I  testified  this  morning,  all  together  three,  I  think,  of  our 
propositions,  whei-e  we  offered  to  build  what  we  thought  was  a 
normal  extension  with  —  altogether  with  private  capital. 

Q.  You  did  not  tell  him  that  your  Vice-president  and  General 
Manager  were  drawing  very  substantial  sums,  running  into  thou- 
sands per  annum,  as  revenue  on  inventions  made  in  the  com- 
pany's shops  and  perfected  there,  did  you  ?  A.  I  didn't  tell  him 
that,  because  he  had  the  general  returns  of  what  we  were  making 
before  him.     That  included  anything  that  he  was  at  that  time 
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drawing.  I  don't  know  what  the  general  manager  was  drawing 
at  that  time. 

Q.  Did  you  reveal  to  him  in  discussing  the  company's  offer 
to  expend  a  certain  amount  on  construction,  that  you  would 
include  nearly  $200,000  spent  to  counsel  as  part  of  your  con- 
struction ?     A.  How  could  I  ?     The  same  answer  applies. 

Q.  You  discussed  with  the  mayor?  A.  I  discussed  with  the 
mayor  the  general  principles  involved,  as  to  whether  the  city 
should  enter  upon  an  era  of  building  municipally  owned  and 
operated  railways,  or  whether  they  would  allow  us  to  build  nor- 
mal extensions  with  our  own  money,  or  whether  they  wanted  us 
as  a  partner  in  the  dual  or  triborough  contracts  with  the  city. 
I  think  the  triborough,  if  I  recollect  that  right,  was  altogether 
cit3''s  money.  I  think  it  was  the  dual  contract  where  we  first 
entered  into  the  question  of  a  combination  of  private  capital  and 
city's  money.  I  think  I  can  state,  in  a  half  dozen  sentences,  if 
it  would  clear  the  situation;  we  made  three,  as  I  recollect,  three 
distinct  offers,  what  we  called  normal  extensions- — 

Q.  What  was  the  first  offer  ?  A.  It  was  in  19  —  early  in 
1909,  and  that  was  only  a  two-track  down  the  West  Side,  two-track 
down  the  East  Side,  and  that  was  promptly,  and  as,  in  the  light  of 
events,  properly  rejected. 

Q.  Were  you  going  to  build  that  with  your  own  money?  A. 
We  were  going  to  build  that  with  our  own  money.  Then  we 
offered  to  build  four  tracks. 

Q.  When  ?     A.  Later  in  the  year. 

Q.  What  year?  A.  1909,  when  financial  conditions  began  to 
get  a  little  better.  At  first  we  had  no  —  we  took  a  chance,  we  had 
no  way  of  assuring  ourselves  of  getting  our  money  for  the  two- 
track,  and  that  is  the  reason  we  limited  ourselves  to  such  a  small 
outlet.  When  we  got  into  the  four-track,  it  was  after  I  had  seen 
the  Morgans,  and  they  had  agreed  to  stand  behind  us  with  their 
associates.  Then  I  offered  to  build  a  four-track  up  the  West  Side, 
and  the  East  Side  — 

Q.  Still  with  the  company's  money?  A.  Still  with  private 
money.  That  was  rejected.  Then,  in  the  meantime,  I  offered  — 
independent  of  the  subway,  I  offered  to  third-track  Second,  Third 
and  ISTinth  Avenue  Elevated,  to  give  some  relief,  an  estimated 
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cost,  I  think,  of  $30,000,000,  and  that  we  nearly  closed  on  once, 
but  finally  it  became  merged  in  our  third,  and  as  I  remember,  our 
last  ofTer  with  private  capital,  which  was  of  December  5,  1910, 
and  that  was  four  tracks  down  the  East  Side  and  four  tracks  up 
the  West  Side,  a  line  up  White  Plains  road,  one  wp  to  Jerome 
avenue,  a  new  tunnel  under  the  river,  and  a  four-track  extension  of 
the  present  subway  from  its  present  terminus  up  to  jSTostrand 
avenue.  I  think  that  was  our  proposition  of  December  5,  with 
private  capital.  That  was  the  proposition,  Mr.  Counsel,  that  we 
supposed  we  had  agreed  upon  with  the  Public  Service  Commis- 
sion. Mr.  Willcox  told  me  they  had  decided  to  accept  it,  with 
slight  modifications,  and  we  sent  it  to  the  Public  Service 
Commission. 

Q.  Now  you  have  outlined  your  offers.  A.  Up  to  one  more. 
They  went  over  to  the  Board  of  Estimate  and  Apportionment, 
and  that  board  appointed  a  committee  with  Mr.  McAneny  as 
chairman.  That  is  how  he  came  into  the  situation  to  discuss  our 
proposition  of  December  5,  1910,  with  private  capital.  Finally 
that  was  refused,  and  I  think  —  such  conditions  were  made  as  we 
felt  would  bankrupt  us,  and  I  think  it  was  on  June  27,  1911,  that 
I  finally  wrote  the  declination  that  put  us  out  of  it.  Then  the 
Triborough  was  Avorking,  and  while  this  Triborough  was  working, 
T  was  trying  to  convince  the  city  officials  that  it  was  wrong  in 
principle,  that  it  would  cost  the  taxpayers  an  enormous  amount 
of  money,  that  it  would  not  give  as  good  distributing  facilities  as 
our  last  plan  that  I  had  suggested. 

Q.  You  were  afraid  of  municipal  competition  ?  A.  Municipal 
ownership  and  operation,  plus  a  two-cent  fare  for  the  people. 

Q.  That  is  what  you  feared  ?  A.  Of  course.  And  municipal 
ownership  and  operation.  Of  course  municipal  ownership  is  all 
right,  because  the  city  owns  our  present  subway,  and  it  will  own 
all  these  subways,  and  will  get  them  for  nothing.  Then,  only  one 
more  proposition.  We  finally  were  brought  back  into  the  situation 
when  —  after  the  city  decided,  as  it  had  a  perfect  right  to, 
although  we  fought  it  and  we  advertised  it,  and  you  will  find  we 
spent  over  a  himdred  thousand  dollars  there  in  public  advertisino-, 
if  you  want  to  investigate,  showing  why  in  our  judgment,  the  city 
was  making  a  great  mistake  to  agree  upon  a  dual  system,  because 
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from  our  standpoint,  it  was  uneconomic,  it  was  financially  uneco- 
nomic. We  recognized  the  right  of  the  city  officials,  however,  to 
be  the  judge  of  the  city's  policy.  When  they  decided  that,  while 
it  might  be,  as  it  was  — 

Q.  Just  let  me  ask  you.  A.  —  uneconomic  financially,  they 
took  other  elements  into  consideration,  sociological  elements,  dis- 
tribution of  population  and  all  that  — 

Q.  Just  a  moment.  I  don't  want  you  to  talk  all  day.  A.  In  two 
minutes  I  can  finish,  and  I  am  through. 

Q.  I  want  to  ask  you,  at  that  point.    A.  I  will  stop  right  there. 

Q.  If  you  recognize  the  right  of  the  city  —  A.  To  shape  the 
policy. 

Q.  —  to  pursue  its  own  policy  of  operation,  as  well  as  owner- 
ship, why  did  you  go  to  these  great  lengths  to  obtain  friendly 
access  to  the  Mayor,  why  did  you  employ  at  such  cost  to  the  com- 
pany, and  eventually  to  the  city,  these  men  to  assist  you  in  your 
effort  to  dissuade  the  city  from  pursuing  its  policy?  A.  You 
injected  one  word  I  have  not  admitted.  We  have  not  admitted 
their  right  to  —  outside  of  the  J-'ublic  Service  Law  —  to  operate. 
The  Public  Service  Law  regulates  them,  as  far  as  operation. 

Q.  T)o  you  contend  the  city  has  no  right  to  operate  ?  A.  Lender 
the  Public  Service  Commission  Law  as  expressed  therein. 

Q.  You  mean  the  city  has  no  right  to  operate  the  subway  which 
it  owns  (  A.  Not  when  it  leases  it  to  a  tenant,  and  requires  the 
tenant  to  live  up  to  certain  regulations,  and  the  tenant  complies 
with  all  the  conditions  in  that  indenture.  The  city  has  a  right,  but 
not  in  cases  of  terms  set  forth  in  its  own  indenture  with  a  tenant, 
but  outside  of  that.  We  are  living-  up  to  all  the  obligations  that 
the  city  sets  forth  in  its  lease  to  iis.  Outride  of  that,  the  Legisla- 
ture of  this  State  has  passed  what  is  called  the  Public  Service 
Commissions  Law,  and  created  the  Public  Service  Commission 
lx)dy,  and  that  body  has  jurisdiction  to  almost  the  remotest  detail 
of  our  operation.  They  can  schedule  our  trains,  they  can  do 
almost  anything,  and  the  owners  of  this  company  have  no  finan- 
cial responsibility  in  it. 

Q.  But  they  don't ';'     A.  "\'es,  tliey  do.     I  beg  your  pardon. 

Q.  Who  (     A.  The  Public  Service  Commission. 

Q.  Mr.  Craven  ?     A.  No.     He  is  the  chief  engineer. 
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Q.  Did  Mr.  McCall  harrass  you  with  his  regulations  ?  A.  Mr. 
McCall  issued  regulations  that  were  —  I  would  not  say  they  were 
so  drastic  as  to  ruin  us,  but  thej-  were  very  drastic. 

Q.  Weren't  you  very  much  pleased  with  Mr.  McCall's  appoint- 
ment as  Public  Service  Commissioner  ?  A.  We  were  not  unduly 
elated.    We  have  not  been  unduly  elated  over  any  person  there  yet. 

Q.  What  did  you  do  to  bring  about  Mr.  McCall's  appointment  ? 
A.  Not  a  thing  in  the  world,  or  any  other  man  who  had  been 
appointed  to  that  Public  Service  Commission.  My  policy  has 
been  we  can  get  along  with  any  set  of  men  that  are  sent  there,  as 
long  as  we  have  got  our  constitutional  rights,  and  that  is  the  only 
protection  that  we  finally  have  left,  in  the  last  analysis. 

Q.  Were  you  consulted  about  Mr.  McCall's  appointment  ?  A. 
No,  sir. 

Q.  Did  you  hear  it  discussed  before  its  announcement  ?  A. 
I  suppose  so.  I  suppose  I  hear  everybody  who  is  ever  a  candidate 
discussed.    I  don't  remember  of  it  now.    I  suppose  I  did. 

Q.  Were  any  of  your  attorneys  active  in  connection  with  Mr. 
McCall's  consideration  ?  A.  Not  to  my  knowledge,  and  so  far  as 
that  was  concerned,  there  was  an  attorney  that  was  active  for  the 
removal  of  a  man,  that  I  knew  nothing  about. 

Q.  I  didn't  aslc  about  that.  A.  I  know  you  didn't.  I  am  vol- 
unteering it,  because  I  might  as  well.  I  knew  nothing  about  it 
until  ii  was  all  over, 

Q.  Now,  I  call  your  attention  to  your  letter  to  Mayor  Gaynor 
of  July  5,  1910,  taken  from  your  files.     A.  Yes. 

Q.  The  question  of  gross  operating  revenue,  the  question  of  net 
profits,  how  calculated,  how  arrived  at,  you  set  forth  very  fully 
there?  A.  Yes.  Isn't  that  the  proposition  where  we  offered  to 
divide  net  profits  —  give  the  city  the  whole  net  profits  for  the  first 
five  years,  and  then  divide  it  afterwards  ? 

Q.  That  is  right.  But  you  didn't  think  there  would  be  many 
profits  the  first  five  years,  did  you  ?  A.  I  don't  remember  now 
what  our  estimates  were  on  that. 

Q.  You  are  not  going  to  get  any  profits  the  first  five  yeaxs  on 
this  present  subway,  are  you  ?    A.  I  think  so. 

Q.  The  first  five  years  you  didn't  think  the  city  would  have  a 
profit  on  this,  did  you  ?    A.  Not  on  the  first  three  years,  perhaps. 
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We  thought  before  the  five  years  was  out,  they  would.  I  will 
have  to  refresh  my  recollection  on  that. 

Q.  I  notice  you  mention  as  elements  of  deduction  in  arriving 
at  the  net  profits  here,  the  actual  annual  charges  of  the  company 
for  carrying  the  cost  of  equipment,  providing  sinking  fund,  gen- 
eral and  administration  expenses,  interest  on  bonds,  to  defray  cost 
of  construction,  and  so  forth;  if  you  didn't  have  in  your  mind 
the  operation  of  those  various  items,  you  at  least  had  those  items 
in  your  mind  when  you  talked  to  Mayor  Gaynor?  A.  Oh, 
absolutely. 

Q.  And  you  didn't  acquaint  him  with  the  possibility  —  or,  let 
me  put  the  question  differently ;  did  the  possibility  occur  to  you  ? 
A.  What  is  the  date  of  that  letter  ? 

Q.  July  5,  1910.  The  possibility  didn't  occur  to  you  that 
your  offer  of  contribution  on  the  subject  of  construction  might 
turn  out  to  be  an  obligation  by  the  city  of  $12,000,000,  did  you  ? 
A.  ISTo.  But  I  knew  it  would  be  a  substantial  sum.  It  always 
is,  when  you  get  into  a  large  figure  like  that. 

Q.  On  the  present  dual  contracts,  it  is  a  fact  that  your  contri- 
bution turns  out  to  be  a  city  contribution  ?    A.  ISTo. 

Q.  To  the  extent  of  ten  or  twelve  million  ?  A.  Whatever  the 
interest  is  during  the  period  of  construction. 

Q.  And  whatever  the  depletion  of  the  actual  funds  devoted  to 
construction  may  be,  under  fifty-eight  million?  A.  Yes,  what- 
ever is  allowed.  The  contract  covers  all  those  items,  and  I  have 
not  them  all  in  my  mind. 

Q.  In  this,  letter  of  July  5,  I  see  that  you  say,  "  Now  that  the 
city's  debt  limit  has  been  enlarged,  and  self-supporting  subway 
obligations  are  no  longer  included  as  a  part  of  the  city's  debt 
limitation,  the  advantage  to  the  city  of  construction  with  private 
capital  is  no  longer  apparent  ?"    A.  Yes. 

Q.  You  believed  that  at  the  time  ?  A.  Yes,  I  was  led  to  believe 
by  our  counsel,  that  until  the  new  legislative  act,  that  the  city 
could  not  issue  any  securities,  and  if  there  was  any  extensions,  it 
ought  to  be  with  private  capital,  and  that  is  one  reason  we  were 
trying  so  hard  to  do  our  duty  in  the  situation  by  offering  to  build 
with  private  capital.  After  that  law  was  passed,  I  understood  the 
city  was  at  a  larger  debt  limit,  and  therefore  not  dependent  on 
private  capital. 
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(Senator  Towner  takes  the  chair.) 

Q.  In  these  items  tliut  are  charged  to  construction,  already 
there  is  a  charge  of  some  $63,000  paid  to  attorneys  for  the 
Admiral  Eealty  Company.  Do  you  know  who  those  attorneys 
were  ?    A.  Yes.     If  you  will  let  me  answer  it  — 

Q.  J^o,  I  ask  you,  do  you  know  who  those  attorneys  were? 
A.  Onl}'  in  part.  I  don't  remember  it  all,  because  Mr.  JSTicoU 
handled  that,  and  he  can  tell  you  all  about  it.  There  were  three 
suits,  one  by  the  B.  R.  T.  and  one  by  ourselves  and  one  by  Hearst. 
Those  three  suits  were  joined  in  one  suit,  in  order  that  every  angle 
might  be  presented  to  the  court  of  last  resort. 

Q.  You  mean  you  brought  one  of  these  ?  A.  And  the  consti- 
tutional question  should  be  tested  out,  because  it  was  clearly 
written  in  the  proposition  from  the  bankers  that  that  had  to  be 
tested  out  by  the  court  of  last  resort  before  they  would  furnish 
any  money.  We  didn't  want  to  issue  bonds  until  we  knew  that 
they  would  be  declared  legal  or  not,  and  certainly  the  city  didn't. 

Q.  You  say  one  of  these  suits  was  brought  by  the  Interborough  ? 
A.  Instigated  by  ourselves. 

Q.  Which  was  ?    A.  I  think  the  Admiral  Eealty. 

Q,  They  instigated  the  suit  ?  A.  That  was  done  by  Mr.  NicoU, 
and  he  can  tell  you  all  about  it;  I  only  have  a  general  knowledge 
of  it. 

Q.  Was  it  your  suit  from  its  inception  ?  A.  I  don't  know ;  I 
have  only  a  general  knowledge,  not  a  very  clear  idea. 

Mr.  Delancey  Nicoll. —  The  suit  was  brought  in  the  interest  of 
the  company. 

Mr.  Colby. —  In  its  inception  ? 

Mr.  Nicoll. —  Yes. 

Mr.  Shonts. —  lie  can  tell  you  all  about  it.  I  trusted  that  to 
him.     We  wanted  to  test  out  that  question. 

Mr.  Nicoll. —  The  first  suit,  Mr.  Colby,  was  brought  by  Hays 
and  Herschfield,  with  the  Admiralty  Realty  Company  as  a  tax- 
payer, and  directed  against  the  contract  entered  into  between  the 
city  and  the  Brooklyn  Rapid  Transit,  which  was  the  first  dual 
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contract  made.  That  is  the  first  participation  contract.  That  suit 
went  through  to  the  Appellate  Division.  You  have  probably  read 
the  opinion.  Now,  when  that  suit  was  pending,  at  the  time  when 
these  negotiations  were  concluded,  and  Mr.  Coleman  represented 
the' Public  Service  (Commission,  ]\[r.  Marshall  and  Mr.  Hays 
wanted  to  bring  the  new  suit  you  are  speaking  about  now  for  the 
purpose  of  testing  the  questions  required  to  be  decided  by  the 
Court  of  Appeals  before  there  could  be  any  bond  issue. 

Mr.  Colby. —  Let  me  ask  you  at  that  point.  Is  it  at  that  point 
that  the  attorneys  for  the  Admiral  Realty  Company  entered  into 
the  employment  of  the  Interborough  Rapid  Transit  Company  ? 

Mr.  ISTicoll. —  Oh,  no.  They  had  already  been  acting  at  my 
instance,  for  the  purpose  of  testing  these  questions.  They  came 
around  to  see  me,  Mr.  Herschfield,  I  think,  and  Mr.  Wolf,  as  his 
pai-tner,  and  told  me  Coleman  proposed  they  should  have  this  new 
suit  for  the  purpose  of  testing  all  these  questions,  and  asked  me 
if  I  had  any  objection,  and  I  told  them  to  go  ahead. 

Acting  Chairman  Towner. —  M'ould  you  like  Mr.  Shouts  to 
stand  aside  ^ 

Mr.  Colby. —  No.  I  am  willing  to  take  Mr.  NichoU's  statement 
informally  in  this  matter.  There  has  been  a  considerable  amount 
of  difficulty  in  getting  at  the  facts  in  this  matter,  Mr.  Nicoll. 
Have  you  any  objection  to  testifying  on  the  subject? 

Mr.  NicoU. —  No,  I  have  no  objection  to  testifying  at  all  on 
the  subject.  I  have  this  difficulty,  Mr.  Colby.  I  would  have  to 
have  a  resolution  by  the  Board  of  Directors  before  I  could  give 
testimony  here  with  regard  to  my  conduct.  A  lawyer  cannot 
testify  without  the  consent  of  his  client. 

Mr.  Colby. —  1  appreciate  that  fact,  and  that  is  why  I  have 
avoided  seeking  in  the  first  instance  testimony  on  any  matters  — 

Mr.  Shonts. —  I  think  there  would  be  no  trouble  about  that. 

Mr.  Nicoll. —  There  would  be  no  trouble  about  that,  but  I 
would  like  —  if  you  want  to  luivc  me  as  a  witness,  T  think  I  will 
have  a  rcsolntion  passed  first. 
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Mr.  Colby. —  Let  me  —  there  are  some  other  matters  I  want 
to  ask  you  in  this  connection,  Mr.  Shonts. 

By  Mr.  Colby: 

Q.  You  say  that  J.  P.  Morgan  &  Company  stipulated  that  all 
questions  affecting  the  validity  of  contracts  or  constitutionality, 
should  be  first  tested  in  the  courts  ?  A.  Yes,  before  our  contract 
would  be  valid. 

Q.  And  a  final  and  authoritative  decision  on  those  questions  ? 

Mr.  Nicoll. —  That  is  not  only  so  —  if  you  will  excuse  me  for 
interrupting,  to  clear  it  up  —  there  was  an  agreement  between 
the  president  and  the  city  from  the  very  beginning  that  these 
whole  matters  should  be  tested. 

Mr.  Colby. —  That  is  the  point  on  which  I  wish  to  question  Mr. 
Shonts. 

Mr.  Nicoll. —  He  already  testified  to  that  in  the  Continental 
Securities  suit.     All  of  this  was  brought  out  by  Mr.  Hodge. 

^Ir.  Shonts. —  It  may  be  in  the  printed  letter  that  was  dis- 
tributed. Maybe  I  could  introduce  it  now.  I  don't  know  that 
you  will  want,  it,  Mr.  Counsel,  but  I  will  show  it  to  you,  because 
it  was  meant  to  cover  the  very'  points  you  have  in  mind  ■ —  I 
think  you  have  in  mind.  (Witness  takes  paper  from  his  pocket.) 
I  see  I  have  a  lot  of  memoranda  on  the  back,  which  you  don't 
want.  ' 

Mr.  Colb}'. —  I  won't  look  at  the  matter  on  it. 

Mv.  Shonts. — All  right.  You  look  at  the  letter,  and  I  will 
send  you  a  copy  of  it.  I  have  been  using  it  as  a  memorandum. 
(Witness  hands  paper  to  counsel.) 

Mr.  Colby. —  You  have  no  objection  to  my  reading  this  ? 

J\Ir.  Shonts. —  Kead  it  in  the  minutes. 

itr.  Colby. —  Mr.  Chairman,  the  witness  hands  me  a  printed 
copy  of  a  letter  addressed  by  him  as  President  to  the  Chairman 
of  the  Public  Service  Commission  for  the  First  District,  Mr. 
William  U.  Willcox,  dated  February  27,  1912. 
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"  INTERBOEOUGH  RAPID  TRANSIT  COMPANY 

"  165  Broadway,  New  York. 

"  Theodobe  p.  Shonts,  Presidejit  and  Chairman  of  Execu- 
tive Committee. 

"  Tlojsr.  Wii.  R.  WiLLcox,  Chairman,  Public  Service  Com- 
mission for  First  District,  154  Nassau  street,  New 
York  city. 

"  Dear  Sir. —  In  connection  with  tlic  proposal  of  this  cora- 
pany  regarding  the  subway  and  elevated  lines  and  improve- 
ments described  therein,  I  beg  to  state  that  the  statement 
ment '  marked  "  Schedule  A,"  hereto  attached,  shows  how 
the  average  annual  income  referred  to  in  paragraph  (b), 
section  12,  of  the  proposal,  under  the  heading  "  Pooling  of 
Receipts  and  Payments  Therefrom,"  is  ascertained. 

"  Further,  while  it  is  not  necessary  to  embody  it  in  our 
proposal,  I  beg  to  advise  you  that  we  have  informed  our 
bankers  that  the  city  and  the  company  reserve  the  right  to 
submit,  either  severally  or  jointly,  to  the  proper  court  the 
determination  of  any  and  all  questions  regarding  the  legal 
validity  and  sufficienc}'  of  the  formal  contract  to  be  made. 
Therefore,  the  city  and  the  company  should  within  at  least 
sixty  days  after  due  execution  and  delivery  of  the  said  formal 
contract,  begin  such  proceedings  as  either  or  both  may  deem 
desirable  or  necessary  for  the  foregoing  purposes. 
"  Very  respectfully, 

"  T.  P.  Shonts,  President." 
"  INCL." 

Mr.  Shouts. —  I  have  sent  for  a  clean  copy  for  you. 

Mr.  Colby. —  Thank  you. 

IBy  Mr.  Colby : 

'  Q.  Do  I  understand  you  to  say  in  this  letter,  or  to  mean,  that 
the  city  concurred  with  you  and  agreed  that  this  suit  should  be 
brougbt?    A.  Yes,  sir. 
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Q.  Who  on  behalf  of  the  city  made  that  agreement ''.  A.  The 
Chairman  of  the  Public  Service  Commission. 

Q.  Anyone  else?  A.  And,  I  understand,  Mr.  McAneny, 
Cliairinan  of  the  Special  Committee  from  the  Board  of  Estimate 
and  Apportionment.  ' 

Q.  Are  you  certain  as  to  the  last ''.  A.  ISTo,  I  am  not  certain. 
That  is  my  impression.     It  was  a  matter  of  general  conference. 

(iJ.  Anyone  else  ?  A.  I  think  we  all  agreed,  it  was  in  our 
conferences. 

Q.  The  reason  I  am  questioning  you  somewhat  earnestly  .it 
that  point  is  because,  if  I  understand  correctly,  Mr.  Prendergast 
has  denied  that  any  consent  to  such  litigation  was  ever  given  on 
behalf  of  the  city  l  A.  Well,  there  were  many  conferences  at 
which  ^Ir.  T'rendergast  was  not  present.  He  may  not  have  known. 

Q.  You  say,  "  Therefore,  the  city  after  due  execution  and 
delivery  of  the  formal  contract."  Did  you  mean  to  say  that  the 
execution  and  delivery  of  these  contracts  was  all  conditional  upon 
arrival  at  a  final  decision  in  this  action  ?     A.     Yes. 

Q.  An  that  although  formally  executed  and  although  formally 
delivered,  the  agreement  was  tentative  until  that  decision  — 
A.  Yes. 

Q.  —  should  have  been  delivered  ?  A.  If  that  decision  had 
been  hostile,  the  whole  thing  would  have  fallen  down. 

Q.  If  the  decision  was  adverse  to  your  contentions,  the 
agreement  would  have  fallen?     A.   Yes,  sir. 

Q.   And  there  would  have  been  no  dual  contract? 

^Ir.  Nicoll. —  It  was  very  close.  The  court  decided  by  four  to 
three,  and  Judge  AVerner  wrote  the  dissenting  opinion. 

^1.  I  would  like  also  the  statement  marked  "  Schedule  A."  A. 
It  is  on  the  hack  of  it. 

(Schedule  "A"  is  as  follows) : 

"  SCHEDUI.E    A." 

Siiowing  average  annual  income  of  the  Interborough  Rapid 
Transit  Company  from  operation  of  existing  subway  lines  and 
equipment  for  the  two  years  ending  June  30,  1910  and  1911: 
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Year  ciicUug  June  30,  1910  and  1911: 

Gross  operating  revenue $13,932,505         $14,353,206 

Operating  expenses    4,756,449  5,929,653 

Net  operating  revenue $9,176,056  $8,423,553 

Taxes 225,280  268,438 

Income  from  operation $8,950,776  $8,155,115 

Interest  and  sinking  fund  on  city 

bonds 2,181,204  2,254,692 

Resulting  net  income $6,769,572  $5,900,428 

The  average  sum  —  as  set  forth  in  paragraph 
(b)  of  section  12  of  the  company's  proposal 
of  February,  1912,  under  the  heading  "  Pool- 
ing of  Receipts  and  Payments  Therefrom  " — 
to  be  paid  to  the  company  during  each  of  the 
49  years  of  the  proposed  lease,  is ".  $6,335,000 


"  Intekborough  Rapid  Tkansit  CoMrANv, 

"By  T.  P.  Shouts, 

"  President." 

Mr.  Shonts. —  That  is  just  those  two  years,  1910  and  1911, 
the  average. 

By  Mr.  Colby : 

Q.  Will  you  give  me  a  copy?  A.  T  vs^ill  give  you  a  clean 
copy,  yes,  Mr.  Counsel. 

Q.  Were  the  attorneys  of  any  of  the  three  sets  of  plaintiffs  in 
the  suit  that  we  have  been  discussing  paid  by  the  Interborough, 
except  the  attorneys  for  the  Admiral  Realty  Company  ?  A.  No, 
I  don't  think  so. 

Mr.  NicolL—  The  other  attorneys  were  Mr.  Schoen,  repre- 
senting Mr.  Hopper,  and  I  have  forgotten  who  represented  Ryan 
over  there  in  BrookljTi. 
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Mr.  Shonts. —  We  recalled  among  ourselves  the  B.  E.  T.  suit. 

By  Mr.  Colby: 

Q.  The  Interborough  Rapid  Transit  Company  had  nothing  to 
do  with  the  institution  or  prosecution  or  the  course  of  the  Hopper 
suit?  A.  ISTo,  or  of  the  Ryan  suit,  until,  as  I  understand  it, 
they  all  merged. 

Mr.  ISTicoll. —  They  were  consolidated. 

Q.  You  had  nothing  to  do  with  the  employment  of  the  attorneys 
of  either  of  the  other  two  defendants  or  their  compensation  or  in 
directing  their  course?     A.   No,  sir. 

Q.  And  your  activity  was  entirely  confined  to  the  Admiral 
Realt^'  Company  ? 

Mr.  Nicoll. —  Right. 

Q.  And  the  only  attorneys  receiving  recompense  from  the 
Interborough  were  the  atterneys  representing  the  Admiral  Realty 
Company  ?     A.   That  is  right. 

Q.  Did  .you  make  an  agreement  to  pay  the  attorneys  of  the 
Admiral  Realtj'  Company,  or  did  Mr.  ISTicoU  ?     A.  Mr.  JSTicolL 

Q.  Did  he  fix  the  amount  of  their  compensation?  A.  He 
approved  it. 

Q.  Well,  I  suppose  they  fixed  it,  but  you  left  it  to  him  for 
adjustment  ?     A.  We  always  do. 

Q.  And  upon  his  approval  you  paid  it?     A.  Yes. 

Q.  And  charged  it  to  construction  account  ?  A.  I  had  nothing 
to  do  with  that,  but  I  don't  know  how  it  has  been  charged.  The 
vouchers  show. 

(Chairman  Thompson  takes  the  chair.) 

By  Mr.  Colby : 

Q.  Did  the  National  City  Bank  have  any  representative  on 
your  Board  in  accordance  with  the  suggestion  of  your  letter  to 
Mr.  Freedman  ?     A.  That  all  fell  through. 

Q.  Or  the  First  National  Bank?  A.  That  all  fell  through. 
Neither  Morgan,  the  National  City  or  the  First  National, 
although  it  was  agreed  at  one  time,  understood,  that  they  were  to. 
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Here  is  the  clean  sheet,  Mr.  Counsel.  (Referring  to  printed 
letter  of  February  27,  1912.) 

Q.  Thank  you.  A.  Some  time,  when  it  is  convenient,  I  wish 
you  would  clean  up  that  Miami  matter. 

Q.  The  participation  offered  to  you  in  Mr.  Freedman's  letter 
in  the  stock  of  the  Miami  Copper  Company,  you  didn't  avail 
yourself  of  ?     A.  I  didn't. 

Q.  You  have  refreshed  your  recollection  by  examination  of 
your  file?  A.  That  was  shown  a  little  later  on,  in  that  same 
memorandum. 

Q.  Did  you  know  Mr.  Gardiner  M.  Lane  ?    A.  Yes,  sir. 

Q.  How  long  had  you  known  him  ?  A.  Oh,  I  had  known  Mr. 
Lane,  maybe,  for  twelve  of  fifteen  years. 

Q.  How  would  you  describe  him,  not  in  his  personal  appear- 
ance but  in  his  standing  and  character?  A.  He  was  a  member 
of  the  firm  of  Lee,  Higginson  &  Company,  who  sold  bonds.  They 
had  sold  many  of  our  bonds.  He  was  a  man  of  very  excellent 
repute. 

Q.  The  firm  of  Lee,  Higginson  &  Company  is  one  of  the  largest 
banking  fiiins  in  the  east?  A.  I  think  one  of  the  largest  in 
Boston,  I  don't  know  how  that  compares  with  the  east. 

Q.  Is  it  not  the  correspondent  of  J.  P.  Morgan  &  Company  in 
Boston  ?     A.  I  think  that  the  firms  are  very  closely  related. 

Q.  Did  you  ever  meet  Colonel  Thomas  Wentworth  Higginson  ? 
A.  Yes. 

Q.  Was  he  at  any  time  a  member  of  the  firm  of  Lee,  Higginson 
&  Company?  A.  I  suppose  that  is  the  one  I  know.  Colonel 
Higginson,  whom  I  have  always  regarded  as  really  the  head  of 
Lee,  Higginson  &  Company,  the  active  head. 

Q.  He  is  a  man  who  is  universally  respected,  is  he  not?  A, 
Yes,  he  is. 

Q.  Mr.  Gardiner  M.  Lane  had  been  for  many  years  his  partner  ? 
A.  Yes,  so  I  understand. 

Q.  Don't  you  know  it  to  be  a  fact  that  he  was  a  man,  in  his 
lifetime,  of  great  business  and  social  prominence  in  Boston  ?  A. 
Mr.  Lane? 

Q.  Yes.  A.  I  knew  nothing  about  his  social  position.  I 
imagine  he  would  be,  because  he  was  a  cultured  gentleman. 

24 
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Q.  A  man  of  the  very  highest  type,  one  might  say?  A.  I 
would  regard  him  so. 

Q.  Who  suggested  that  he  become  a  member  of  the  Board  of 
your  company?  A.  Pie  was  a  member  of  the  Board  when  I 
came  here,  so  I  don't  know. 

Q.  When  did  he  resign  as  a  member  of  the  Board  ?  A.  Well, 
I  have  not  the  date  in  my  mind.    I  think  in  1914. 

Mr.  Colby. —  Mr.  Fisher,  can  yon  refresh  the  witness'  mind 
as  to  the  date  of  Mr.  Lane's  resignation  ? 

Mr.  Fisher. —  Yes,  sir. 

(Mr.  Fisher  examines  minute  books.) 

Mr.  Shonts. —  I  think  he  died  in  1914,  and  I  think  this  was 
shortly  before  his  death. 

Mr.  Fisher.—  May  13,  1914. 

Mr.  Colby.—  On  May  13,  1914? 

Mr.  Fisher. —  Yes. 

Mr.  Colby. —  Do  you  know  why  he  resigned  as  a  director  of 
your  company? 

Mr.  Shonts. —  He  told  me  on  account  of  ill-health. 

Mr.  Colby. —  Were  there  other  resignations  at  that  time,  or 
right  about  that  time? 

Mr.  Shonts. —  Mr.  Read  resigned  not  many  months  from  then, 
but  I  don't  remember  the  exact  month. 

Chairman  Thompson. —  Isn't  it  possible  to  tell  the  exact  dates 
of  these  resignations  ?  Can't  somebody  supply  us  ?  Don't  spend 
time  on  it. 

Mr.  Shonts. —  They  got  Mr.  Lane's. 

Chairman  Thompson. —  May  13,  1914.  That  is  already  in 
the  record. 

(Mr.  Fisher  examines  minute  books.) 
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Mr.  Fisher. —  Mr.  Read's  resignation  was  accepted  December 
31,  1913. 

Mr.  Colby. —  When  was  it  proffered  ? 

Mr.  Fisher. —  It  was  dated  December  29,  1913. 

Chairman  Thompson. —  When  did  Mr.  Young  resign  ? 

j\rr.  Coiby. —  He  did  not  resign. 

Mr.  Fisher. —  He  was  not  re-elected  at  the  annual  meeting. 

Chairman  Thompson. —  When  did  his  time  expire,  December 
31? 

Mr.  Fisher. —  ISTo,  sir ;  his  time  expired  at  the  annual  meeting ; 
I  don't  remember  which  year. 

Chairman  Thompson. —  When  does  your  fiscal  year  end  ?  Can 
you  tell  that  ? 

Mr.  Fisher. —  June  30',  and  the  meeting  is  in  September;  so  I 
presume  he  was  not  re-elected  in  September. 

Chairman  Thompson. —  His  term  ran  out  in  December,  1913  ? 

Mr.  Shouts.- —  Nineteen  hundred  and  thirteen  or  1914. 

Mr.  Fisher. —  I  don't  know. 

Mr.  Shouts. —  ISTineteen  hundred  and  fourteen,  it  must  have 
been. 

Chairman  Thompson. —  No,  I  think  it  was  1913. 

Mr.  Shouts. —  Maybe ;  I  am  not  sure. 

Mr.  Quackenbush. —  He  resigned  before  his  term  expired. 

Chairman  Thompson. —  Who  ? 

Mr.  Quackenbush. —  Mr.  Eead. 

Chairman  Thompson. —  We  are  talking  about  Mr.  Young.  I 
say  1913,  and  the  president  says  1914.  We  will  find  out  which 
one  of  us  knows  most  a:bout  this  business. 


740  Investigation  of  Pdbltc  Service  Commissions 

Mr.  Slionts. —  I  would  not  want  to  go  against  anything  you 
specialized  in. 

Mr.  Fisher. —  Must  have  heen  1913,  because  I  don't  find  him 
present  at  any  meetings  in  1914. 

Mr.  Colby. —  M^hen  is  the  date  of  your  fiscal  meeting? 

Mr.  Fisher. —  It  is  in  September. 

Mr.  Shouts. —  It  is  in  September. 

Mr.  Colby. —  When  was  Mr. —  was  Mr.  Lane's  resignation 
held  without  action  for  some  time  after  it  had  been  proffered  ? 

Mr.  Fisher. —  He  was  present  in  1913,  so  it  was  in  the  annual 
meeting  of  1913  he  went  out. 

Mr.  Shonts. —  Can  you  tell  the  date  from  there  of  Mr.  Lane's 
resignation,  how  long  we  had  it  before  it  was  acted  upon  ? 

Mr.  Fisher. —  Mr.  Lane's  resignation  was  dated  ]\Iay  11,  1914. 
It  was  accepted  May  13,  1914. 

By  Mr.  Colby: 

Q.  Was  there  any  reason  for  Mr.  Read's  resignation,  that  he 
stated  ?     A.  I  don't  think  he  stated  any.     He  simply  resigned. 

Q.  Had  there  been  any  differences  of  opinion  between  you  and 
Mr.  Lane  and  Mr.  Read  prior  to  the  resignations  of  those  —  prior 
to  their  resignations?  A.  There  had  been  two  matters  that  our 
minds  had  not  met  on.  And  two  matters  in  which  Mr.  Read  was 
interested  —  one  which  Mr.  Lane  was  interested  in.  The  two 
matters  in  which  Mr.  Read  was  interested  was  the  Ward  &  Qow 
contract,  and  the  suggestion  I  made,  to  making  a  deal  with  Mr. 
Stevens,  to  superintend  our  third-tracking  and  other  work  of  the 
elevated  nature.  And  with  Mr.  Lane,  it  was  confined  to  the  third- 
tracking  and  elevated  improvements. 

Q.  The  proposed  agreement  with  Mr.  Stevens?  A.  The  pro- 
posed agreement  with  Mr.  Stevens,  yes. 

Q.  Who  is  Mr.  Stevens?  A.  Mr.  Stevens  is  an  engineer  who 
had  IT  years'  training  under  Mr.  James  J.  Hill.  He  had  built 
the  Great  Northern  ovei*  the  Rocky  Mountains,  and  did  other  great 
engineering  work. 
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Q.  Had  he  been  closely  associated  with  you  ?  A.  I  had  taken 
him  -with  me  as  chief  engineer  to  Panama,  where  we  had  been 
closely  associated  for  something  over  two  years. 

Q.  Had  you  had  any  prior  association  with  him  ?    A.  No. 

Chainnan  Thompson. —  Pull  that  window  down.. 

(Window  opened  and  then  closed.)  I  must  ask  that  we  do  not 
smoke  any  more.    We  will  try  to  keep  this  fresh  air. 

By  Mr.  Colby: 

Q.  He  had  lived  with  you  for  two  years  in  Panama  ?    A.  Yes. 

Q.  And  since  —  did  he  come  back  with  you  ?  A.  He  came  back 
soon  after  I  did.  He  left  the  Great  Northern,  however,  before  he 
went  with  me,  and  went  with  the  Rock  Island. 

Q.  Immediately  after  ?  A.  Left  the  Grreat  Northern,  went  from 
the  Great  Northern  to  the  Rock  Island,  went  with  me  to  Panama, 
came  back  shortly  after  I  came  from  Panama,  and  became  vice^ 
president  in  charge  of  the  operations  of  the  New  Haven,  and  then 
became  consulting  engineer. 

Q.  Did  you  have  any  business  —  A.  Oh,  no ;  he  built  some 
lines  for  Mr.  Hill  in  the  west  after  that,  in  the  meantime. 

Q.  What  business  associations  have  you  had  with  Mr.  Stevens 
other  than  your  association  at  Panama?  A.  No  active  business 
associations  with  him  at  all. 

Q.  You  have  had  no  —  you  have  not  undertaken  any  work 
together  with  Mr.  Stevens  ?    A.  No. 

Q.  Is  Mr.  Stevens  doing  business  individually  or  as  a  corpora- 
tion ?  A.  Well,  he  was  doing  business,  both ;  he  was  doing  business 
individually  as  a  consulting  engineer,  and  he  had  a  construction 
company,  and  had  a  contract,  I  think  the  Harlem  River  contract 
of  the  present  subway  work. 

Q.  What  was  the  name  of  that  construction  company?  A.  I 
don't  know  what  it  was.     That  is,  I  could  not  tell  you  accurately. 

Q.  Is  it  a  gwDd,  solvent,  going  concern  ?    A.  No,  it  failed. 

Q.  When  did  it  fail  ?  A.  It  failed  during  the  summer  of  1913, 
when  I  was  abroad. 

Q.  When  you  say  "  failed,"  did  it  go  into  bankruptcy  ?  A.  I 
understand  it  went  into  bankruptcy,  through  the  death  of  its  chief 
financial  backer,  Mr.  Brady. 
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Q.  Mr.  Anthony  Brady  ?    A.  Yes. 

Chairman  Thompson. —  Did  Stevens  go  along  with  it? 

Q.  'No,  he  didn't.    He  is  not  in  bankruptcy  ?  A.  No. 

Q.  When  were  these  differences  —  when  did  these  diiferences 
as  to  the  Stevens  agreement  'between  you  and  Mr.  Lane  and  Mr. 
Read  first  manifest  themselves?  A.  They  manifested  themselves 
on  June  24,  I  think  it  was,  1913. 

Q.  What  occurred  on  that  date?  A.  Can  I  tell  you  in  a  very 
brief  way  ? 

Q.  Just  answer  my  question.  I  want  you  to  have  everj'  oppor- 
tunity to  answer,  but  I  would  like  to  direct  the  course  of  tlio 
examination.  A.  All  right.  I  called  the  board  together,  because 
I  had  reserved  passage  for  the  Imperator  the  next  day. 

Q.  This  was  on  June  24th  ?  A.  Yes.  I  had  asked  the  secretary 
to  call  the  board  together,  if  he  could  get  a  quorum,  in  view  of  a 
rumor  I  had  heard  that  the  Public  Service  Commission  were  about 
to  act  on  a  suggestion  I  had  made  to  them,  that  I  wanted  to 
acquaint  the  board  with  what  I  had  done,  in  case  the  Public  Serv- 
ice Commission  acted  during  my  absence. 

Q.  What  had  you  done? 

Chairman  Thompson. —  Who  did  you  get  that  rumor  from  ? 

Mr.  Shouts. — ■  I  don't  remember  now.  Just  came  down  from 
some  of  my  office  force ;  they  understood  the  Public  Service  Com- 
mission had  before  them  the  consideration  of  an  application  I  had 
made  to  them.  That  is  the  first  I  had  heard  since  I  made  it,  and 
that  was  the  first  opportunity  —  first  thing  that  caused  me  to  take 
any  action  with  regard  to  it. 

Q.  What  had  you  done?  A.  I  had  suggested,  and  made  an 
application  really  to  the  Public  Sei-vice  'Commission  that  inasmuch 
as  our  contract  No.  3,  which  is  our  present  contract  with  the  city 
—  under  that  contract  they  had  the  right  of  supervision  of  any 
contracts  for  elevated  extensions.  We  had  the  right  for  third- 
tracking.  That  if  they  would  waive,  iuasmucli  as  —  this,  I  think, 
I  wrote  in  April.  We  had  signed  the  agreement  in  i\rarch.  T 
wanted  to  do  something.  I  knew  we  could  not  do  anything  to 
promote  the  subway,  because  the  initiative  all  rested  there  as  to 
plans,  specifications  and  awarding  of  contracts,  in  the  hands  of 
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the  Public  Service  Commission,  but  so  far  as  third-tracking  is 
concerned,  the  initiative  rested  with  us,  and  I  wanted  to  do  some- 
thing if  I  could  to  hurry  matters,  and  get  some  relief  in  the  city. 
I  had  suggested  if  they  would  waive  that  contracted  right  of  theirs 
in  regard  to  the  supervision  of  the  contracts  so  far  as  related  to 
the  elevated  extensions,  I  would  recommend  to  our  board  the  mak- 
ing of  a  contract  with  Mr.  Stevens,  who  had  been  associated  with 
me  at  Panama,  and  who  I  knew  to  'be  an  able  and  resourceful  and 
experienced  transportation  man,  upon  some  reasonable  percentage 
basis,  if  we  could  agree  on  some,  to  take  charge  of  that  work. 

Q.  In  other  words,  Mr.  Shonts,  you  had  asked  the  Public  Serv- 
ice Commission  to  allow  you,  or  the  company,  rather,  to  take  the 
exclusive  and  unsupervised  direction  of  the  work  of  elevated  exten- 
sion?   A.  Yes. 

Q.  Although  under  the  terms  of  the  contract  with  the  city  there 
was  a  reservation  in  favor  of  the  city  of  advisory  rights,  with 
reference  to  the  rights  ?    A.  That  is  it,  exactly.    My  object  — 

Q.  Just  a  minute.  With  whom  had  you  made  that  arrange- 
ment?    A.  What  arrangement? 

Q.  That  the  right  reserved  to  the  city  of  supervising  this  work 
would  be  waived?  A.  That  is  part  of  our  contract.  I  had  not 
made  any  arrangement  it  should  be  waived. 

Q.  You  say  you  had  asked  that  it  should  be  waived  ?  A.  I  had 
written  the  Public  Service  Commission  a  letter,  and  said  if  they 
would  waive  it  I  would  recommend  to  our  board  the  making  of 
this  sort  of  an  arrangement  with  Stevens. 

Chairman  Thompson. —  Have  you  a  copy  of  that  letter  ? 

Mr.  Shonts. —  Yes. 

By  Mr.  Colby: 

'     Q.  Did  they  say  they  would  waive  it  ?     A.  They  never  acted 

on  it. 

Chairman  Thompson. —  I  would  like  to  see  a  copy. 

By  Mr.  Colby : 

Q.  To  whom  did  you  address  that  letter?  A.  The  Chairman, 
as  T  addressed  all  matters. 
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Q.  Mr.  McC'all  ?    A.  Whoever  was  the  Chairman  at  that  time. 

Q.  Wasn't  Mx.  McCall  the  Chairman?  A.  I  have  forgotten, 
McCall  or  Mr. —    I  suppose  he  w&s,  yes.    When  did  he  come  in  ? 

Q.  Well,  it  was  MoCall,  wasn't  it?  A.  Wait.  We  signed  — 
yes. 

Chairman  Thompson. —  You  must  have  pretty  good  recollec- 
tion on  that.  You  had  to  have  Mr.  McCall  Public  Service  Com- 
missioner in  order  to  get  the  contracts  signed  ?  It  was  an  import- 
ant proposition,  talked  about  a  lot.  I  wasn't  interested,  but  I  can 
remember  that. 

Mr.  Shonts. —  Even  in  Niagara. 

Chairman  Thompson. —  I  was  in  the  Senate,  too. 

Mr.  Shonts. —  I  am  trying  to  recall  the  dates.  McCall  came  in 
just  before  the  signing  of  the  contracts  with  the  city,  which  was 
in  March,  1913.     So  it  was  Judge  McCall. 

By  Mr.  Colby: 

Q.  I  find  here  a  special  meeting  of  the  board  was  held  on 
June  24,  1913,  at  3 :30  o'clock  in  the  afternoon.  A.  That  is  a 
special  meeting  at  which  I  — 

Q.  At  which  you  were  present  and  in  the  chair?    A.  Yes,  sir. 

Q.  The  only  entry  of  any  business  is  that  the  contract  of  the 
elevated  railroad  third-tracking  extensions  was  discussed,  but  no 
action  taken  ?  A.  Now,  what  actually  happened,  I  submitted  the 
proposed  contract  —  I  had  instructed  Mr.  Quackenbush,  who  is 
our  general  counsel,  to  prepare  a  contract  that  would  be  satis- 
factory in  form. 

Q.  When  had  he  handed  you  that  contract  in  foi-m.  A.  Oh, 
some  days  prior  to  this ;  I  don't  remember. 

Q.  When  did  you  show  it  to  Mr.  McCall  ?  A.  I  don't  remem- 
ber that  I  ever  showed  it  to  Mr.  McCall. 

Q.  Are  you  willing  to  say  that  you  did  not  show  it  to  Mr. 
McCall  ?  A.  I  have  no  recollection  of  showing  it  to  Mr.  MoCall. 
That  would  be  a  matter  naturally  between  Mr.  Quackenbush 
and  Mr.  Coleman,  or  Mr.  Coleman's  assistant. 

Q.  But  you  have  said  that  you  made  this  application  to  Mr. 
McCall.     A.  I  vprote  a  letter,  which  I  will  produce. 
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Q.  Did  you  see  Mr.  MoCall  on  this  subject  ?  A.  I  think  I  did 
speak  to  him  about  it,  and  tell  him  what  was  in  my  mind,  and  he 
suggested  that  I  write  a  letter. 

Q.  Did  he  also  suggest  what  his  attitude  would  be?  A.  No, 
he  did  not. 

Q.  Did  you  not  state  to  the  Board  at  this,  meeting  that  the  coa- 
tract  had  received  Mr.  MoCall's  approval  ?     A.  No. 

Q.  Was  that  a  fact  ?    A.  No. 

Q.  You  had  the  contract  with  you  at  this  meeting  of  June  24  ? 
A.  It  was  produced. 

Q.  Was  the  name  of  Mr.  Stevens  in  the  contract  ?  A.  I  think 
so.    Yes,  it  must  have  been. 

Q.  Was  the  percentage  he  was  to  receive  —    A.  No. 

Q.  —  on  the  work  stated  ?    A.  No. 

Q.  Was  it  stated  by  you  ?    A.  It  was  never  agreed  to. 

Q.  I  don't  say  "  agreed."  Was  it  stated  by  you  ?  A.  No,  it 
was  not  stated  by  me. 

Q.  What  percentage  was  discussed?  A.  Everything  from  five 
to  twenty. 

Q.  Did  you  make  a  recommendation  ?    A.  I  did  not. 

Chairman  Thompson. —  Didn't  you  state  to  the  Board  the  per- 
centage could  not  be  less  than  10  per  cent? 

Mr.  Shonts. —  No,  I  did  not. 

Chairman  Thompson. —  That  is  on  the  record  here. 

Mr.  Shonts. —  I  can't  help  what  is  on  the  record. 

Mr.  Colby. —  Well,  why  did  the  —  as  I  understand  you,  you 
were  going  to  Europe  the  following  day  ?;    A.  Yes. 

Q.  You  had  called  this  special  meeting  of  the  Board  ?    A.  Yes. 

Q.  And  it  was  attended  by  Mr.  Berwind,  Mr.  Fisher,  Mr. 
Freedman,  Mr.  Lane,  your  assistant,  Mr.  Pepperman,  Mr.  Pierce, 
Mr.  Read,  Mr.  Sullivan,  Mr.  Young;  Mr.  Hedley  was  also  pres- 
ent as,  not,  apparently,  as  a  director;  Mr.  Quackenbush  was 
present  ?    A.  Yes ;  that  is  all  true. 

Q.  It  was  discussed  and  no  action  taken  ?  A.  It  was  discussed 
and  no  action  taken. 
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Q.  Despite  the  urgent  circumstances  that  had  impelled  you  to 
summon  a  special  meeting  of  all  these  gentlemen?  A.  The  only 
urgent  — 

Q.  Just  answer  the  question;  that  is  true,  isn't  it?  A.  No 
action  was  taken,  yes. 

Q.  No  action  was  taken.  ISTow,  I  will  give  you  the  opportunI.''y 
you  want  Whj  was  no  action  taken  ?  A.  Because  no  agreement 
was  reached. 

Q.  JSTo  agreement  with  Stevens  ?  A.  No  agreement  was  reached 
among  the  Board. 

Q.  There  wasi  discussion,  though  ?  A.  Yes,  a  very  free 
discussion. 

Q.  What  was  said  ?  A.  One  of  the  first  things  said  was  an 
inquiry,  as  I  recollect  it,  was  an  inquiry  from  Mr.  Berwind.  I 
had  told  Mr.  Quackenbush  to  put  everything  in  the  contract  that 
Mr.  Stevens  would  suggest,  but  it  would  be  very  easy  for  the 
Board  to  delete  anything  they  did  not  want  him  to  do.  The  first 
question  asked  was  by  Mr.  Berwind,  and  he  asked  me  what  par- 
ticular assistance  Mr.  Stevens  could  be  in  the  matter  of  equip- 
ment, which  was  in  the  contract.  My  answer  was  that  I  could 
not  see  that  he  would  be  of  any  particular  assistance,  as  I  thought 
the  Interborough  ofiicials  led  the  world  in  both  the  signalling  and 
the  rolling  stock.  And  that  was  the  end  of  the  discussion  of  equip- 
ment, it  being  generally  understood  that  the  equipment  would  be 
removed.  That  matter  was  removed  from  the  proposed  contract. 
The  next  thing  that  I  remember  was  a  question  as  to  who  was  to 
furnish  the  plant.  I  remember  Mr.  Freedman  took  the  position 
that  in  his  judgment  no  contractor  ought  to  be  allowed  to  take  a 
contract  without  furnishing  the  plant.  If  the  company  furnished 
the  plant,  it  would  be  at  the  mercy  of  the  contractor,  who  would 
have  no  particular  interest  in  using  it  carefully  and  prudently 
and  economically,  and  in  his  judgment  any  contractor  who  ever 
took  any  sort  of  a  contract  should  be  required  to  own  his  own 
plant,  and  so  far  as  my  judgment  went,  which  I  said  then,  I  not 
only  agreed  to  that,  but  I  agreed  that  every  contractor  should  be 
required  to  pay  his  own  administration  expenses. 

Q.  You  think  that  is  proper  in  every  contract?  A.  Yes,  to 
furnish  his  plant  and  pay  — 
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Q.  Tools,  and  pay  his  own  administration  expenses  ?  A.  Pay 
his  own  administration  expenses. 

Q.  You  tliink  no  contract  should  be  let  except  on  that  basis  ? 
A.  That  is  my  judgment,  yes.  Tools,  you  understand,  is  nearly 
always  charged  up  to  part  of  the  cost,  and  as  they  are  destroyed 
they  are  still  continued  as  part  of  the  cost.  The  plant  is  different 
from  tools ;  that  is  the  point. 

Q.  What  I  am  trying  to  get  also  clear  is  that  you  —  is  that  a 
proper  construction  contract  presupposes  the  contractor  should 
supply  the  plant  and  pay  the  administration  expenses  involved  in 
the  execution  of  the  work  ?     A.  His  own  administration  expenses. 

Q.  And  that  should  be  covered  in  the  Commission  ?     A.  Yes. 

Q.  Go  on.  A.  After  the  contract  was  read,  Mr.  Kead  —  I  think 
Mr.  Lane's  testimony  in  that  regard  is  exactly  like  that  ■ —  I 
think  Mr.  Read  made  a  motion  that  the  contract  be  not  entered 
into  in  that  form.  And  the  meeting  divided  up  into  groups,  each 
one  began  to  discuss  the  various  elements.  I  saw  very  plainly  if 
I  wanted  to  dispose  of  that  before  I  went  to  Europe,  I  wasn't 
going  to  sail  the  next  day. 

Q.  I  don't  gather  exactly  what  the  difference  of  opinion  was. 
Mr.  Ereedman  thought  the  contractor  should  pay  for  his  plant,  is 
that  so  ?     A.  Yes. 

Q.  Did  you  mean  to  say  that  Mr.  Lane  and  "Mr.  Read  thought 
the  company  should  pay  for  it?  A.  No,  I  don't.  They  didn't 
think  they  ought  to  pay  for  it.  I  will  tell  you  very  frankly  the 
impression  made  on  my  mind  by  Mr.  Lane's  remarks  was  that  he 
thought  that  because  Mr.  Stevens  was  a  friend  of  mine  there  was 
some  interest  between  Lane  and  myself. 

Q.  Who  thought  that  ?  A.  Between  Stevens  and  myself.  That 
was  the  impression  that  Mr.  Lane's  remarks  made  on  my  mind, 
and  it  was  the  first  — 

Q.  Just  a  moment.  What  remarlcs  did  Mr.  Lane  make?  A. 
Eemarks  in  regard  to  my  friendship  with  Stefvens,  my  close  inti- 
macy with  him. 

Chairman  Thompson. —  State  what  he  said  ? 

Mr.  Shouts. —  I  can't. 

Chairman  Thompson. —  In  substance. 
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Mr.  Sliouts. —  As  near  as  I  can  recollect,  he  said  "  You  are  very 
closely  related,  you  are  great  friends,  are  you  not  ?  "  or  words  to 
that  effect,  and  he  says,  "  You  are  urging  him  in  here."  I  said 
"  I  am  urging  him  in  here  only  for  the  reasons  I  have  stated.  This 
is  a  very  difficult  task.  I  don't  believe  you  gentlemen  realize  how 
difficult  it  is,  extending  over  this  city  as  it  does."  It  is  not  like  an 
ordinary  difficult  task,  like  the  Times  Square  subway  is  now  diffi- 
cult and  dangerous,  but  it  is  confined  to  one  site. 

Chairman  Thompson. —  Just  state  what  occurred  at  that 
meeting. 

Mr.  Shouts. —  I  stated  a  good  deal  of  this  at  the  meeting. 

Chairman  Thompson. —  This  statement  you  are  now  making 
was  made  in  the  meeting  ? 

Mr.  Shonts. —  The  substance  of  what  I  am  saying.  This  was 
a  difficult  task  — 

Chairman  Thompson. —  This  is  what  you  stated  in  the  meeting  ? 

jMr.  Shonts. —  This  is  what  I  stated  in  the  meeting,  and  that  the 
only  purpose  I  had  in  calling  them  together  was  to  acquaint  them 
with  what  I  had  done  in  case  the  matter  came  up  while  I  was 
away,  they  would  understand  it,  that  no  action  could  be  taken  by 
them,  1  didn't  expect  any  action  taken  by  them,  unless  the  Board 
of  Estimate,  the  Public  Service  Commission,  took  action  on  my 
application,  but  I  wanted  them  to  be  advised  of  the  situation  in 
ease  it  came  up  while  I  was  gone. 
By  Mr.  Colby: 

Q.  Well,  Mr.  Shonts  —    A.  Yes. 

Q.  Do  you  mean  to  imply  or  to  state  that  Mr.  Lane  suspected 
the  relations  between  you  and  Mr.  Stevens?  A.  That  was  the 
impression  left  on  my  mind,  and  that  was  the  reason  I  asked  Mr. 
Lane  to  come  with  me  into  my  next  office,  where  I  had  a  conversa- 
tion with  him. 

Q.  But  no  percentage,  I  am  told,  was  specified  in  the  contract  ? 
A.  No  percentage  was  specified  in  the  contract. 

Q.  The  only  percentage  specified  was  between  five  and  twenty? 
A.  That  is  true. 
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Q.  And  you  have  testified  the  only  discussion  was  apparently  a 
concurrent  expression  of  belief  that  the  contractor  should  furnish 
the  plant,  administration  expenses,  and  all  the  expenses  of  execut- 
ing the  work?     A.  Yes. 

Q.  On  what  did  Mr.  Lane's  suspicions  hinge?  A.  I  don't 
know.  That  is  what  I  asked  him  into  the  next  room  for.  I  asked 
him  to  come  into  my  private  office,  and  we  went  in  there. 

Q.  Just  a  moment,  before  we  get  into  the  private  office.  A. 
Yes. 

Q.  Was  there  any  dissent  from  Mr.  Eead's  motion  that  the  con- 
tract be  not  approved?  A.  It  was  not  seconded,  no  action  was 
taken. 

Q.  AVhy  did  Mr.  Read  make  a  motion  that  the  contract  be  not 
approved  before  its  terms  were  stated?  A.  I  don't  know,  I  am 
sure. 

Q.  Did  the  contract  provide  that  rate  of  commission?  A.  It 
did  not. 

Q.  What  was  it  Mr.  Head  said  should  not  be  approved  ?  A. 
He  was  against  the  contract    as  a  whole,  he  said. 

Q.  But  the  contract  was  not  a  whole.  It  was  incomplete.  A. 
It  was.  I  will  say  to  you  very  frankly  that  Mr.  Read's  and  Mr. 
Lane's  attitude  was  a  great  surprise  to  me.  I  was  trying  to  find 
out  what  was  back  of  it. 

Q.  They  both  treated  it  with  suspicion  ?     A.  Yes. 

Q.  They  were  both  invited  into  your  private  office?  A.  I 
invited  Lane. 

Q.  Why  not  Read?  A.  I  had  known  Mr.  Lane  much  longer, 
and  I  thought  that  he  would  be  more  likely  to  tell  me  the  truth. 

Q.  Did  you  think  Mr.  Read  might  not  tell  you  the  truth  ?  A. 
ISTo;  but  Mr.  Read  is  a  very  sarcastic  man.  I  didn't  know  what 
his  reply  might  be.  I  thought  if  I  asked  Mr.  Lane  what  was  back 
of  it,  he  would  tell  me. 

Chairman  Thompson. —  Mr.  Lane  was  a  very  truthful  man, 
was  he,  a  man  you  had  confidence  in  ? 

Mr.  Shonts. —  Yes ;  I  had  confidence  in  Mr.  Lane. 

Chairman  Thompson. —  And  in  his  word  ? 

Mr.  Shonts. —  Yes. 
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By  Mr.  Colby: 

Q.  Were  you  afraid  of  Read's  sarcasm  ?  A.  Well,  he  was  and 
he  is  a  very  sarcastic  man. 

Q.  Did  you  feel  there  was  anything  in  the  discussion  of  the 
contract  that  had  disposed  you  to  his  withering  fire?  A.  No,  I 
did  not.  It  might  have  been  an  imprudent  and  unwise  thing  to 
have  paid  any  attention  to  it.  I  did.  You  sometimes  do  those 
things  on  impulse.  I,  on  impulse,  said  to  Lane,  "  I  would  like  to 
see  you."  i 

Q.  Didn't  you  offer  John  F.  Stevens  10  per  cent  commission 
^n  this  contract  ?     A.   I  did  not. 

Q.  Hadn't  you  had  talks  with  Mr.  John  F.  Stevens  ?  A.  Many 
of  them.  I  told  him  we  were  after  his  personal  supervision.  I 
asked  if  we  could  arrange  for  someone  else  to  supervise.  We 
wanted  his  personal  work. 

Q.  What  did  you  say  to  Lane  in  your  private  office  ?  A.  I 
said,  "  Mr.  Lane,  did  you  mean  to  intimate  in  there  that  you 
thought  I  had  any  interest  in  any  suggestion  that  I  would  make 
to  this  company,  any  personal  interest " —  man-to-man  fashion. 
He  said  "  No,  Mr.  Shonts,  I  have  always  had  and  I  still  have  the 
most  absolute  confidence  in  your  personal  integrity,  but  I  cannot 
say  as  much  about  some  of  your  associates." 

Q.  Did  he  mention  their  names  ?  A.  I  said,  "  Whom  do  you 
mean,"  and  he  said  he  didn't  think  it  was  necessary  to  go  into 
that.  I  said,  "  If  it  is  going  to  influence  your  conduct,  we 
should."  After  some  hesitancy,  he  did  mention  one  name.  That 
(Uame  I  don't  think  it  is  necessary  for  us  to  mention  here.  The 
pian  is  dead. 

I  Q.  He  was  a  member  of  your  board?  A.  He  was.  And  I 
^aid,  "  Mr.  Lane,  I  heard  loose  talk  about  that  gentleman  when 
|I  first  came  here.  I  have  been  intimately  associated  with  him 
>ever  since  I  have  been  here.  I  have  formed  a  habit  years  ago 
jto  treat  every  man  as  I  personally  found  him,  and  I  want  to  say 
to  you  I  have  never  known  a  man  to  have  an  eyp  more  single  to 
jthe  interests  of  the  company  " —  he  was  a  director  — "  than  that 
gentleman,  and  I  think  you  have  done  him  a  great  injustice." 
"  Well,"  he  says,  "  I  am  very  glad  to  hear  you  say  so."  "  Well," 
I  said,  "  does  that  clear  up  the  situation  ?     Is  that  what  was 
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.behind  your  peculiar  action  in  the  other  room  ?  "  He  said  "  No." 
,"Well„"  I  ^aid,  "what  was  it?"  JHe  said,  "I  don't  flike 
Stevens."  I  said,  "  What  is  the  matter  with  Stevens  ? "  He  said, 
"  I  think  Stone  &  Webster  could  do  this  work  a  great  deal  better." 
I  said,  "  I  know  you  know  Stone  &  Webster.  You  are  a  Boston 
pian  and  they  are  a  Boston  firm,  and  I  know  they  are  good  men. 
You  have  got  just  as  much  right  to  stand  up  for  them  as  I  have 
,to  stand  up  for  the  man  I  know.  I  don't  know  them  personally. 
|I  do  know  this  man  personally.  I  have  seen  him  work,  I  have 
^een  his  resourcefulness ;  I  have  helped  to  divide  with  him  many 
pillions  of  dollars  of  governmental  money,"  and,  I  said,  "  Do 
you  think  now  that  either  Stone  or  Webster  or  anybody  connected 
jwith  them  approaches  in  skill,  in  experience  and  skill,  the  trans- 
portation judgment  of  Mr.  Stevens  ? "  "  Well,"  he  said,  "  I 
jthink  they  are  capable  of  doing  this  work  as  well  as  anybody. 
,That  is  what  I  think."  And  he  says,  "  Besides  that,  who  is  back 
of  Stevens  ? "  "  Well,"  I  says,  "  that  is  a  matter  for  the  board 
ito  go  into,  to  satisfy  itself  of  his  financial  standing.  That  is  a 
proper  question.  The  only  one  he  has  ever  mentioned  to  me  is 
^r.  Mellen  of  Pittsburgh.  He  has  told  me  Mr.  Mellen  was  a 
friend  of  his  and  would  back  him  for  almost  anything."  "  Well," 
he  said,  "  I  don't  like  Stevens,  and  I  don't  like  this  arrangement, 
iand  I  am  against  it;  and  I  don't  know  what  associations  he  has 
got  here."  I  said,  "  I  don't  know  what  associations  he  has  here. 
I  know  he  is  not  only  an  able  and  resourceful  engineer,  I  know 
he  is  not  only  a  skilled  and  experienced  transportation  man,  but 
I  know  he  is  an  honest  and  honorable  gentleman,  because  I  have 
been  side  by  side  with  him  under  very  trying  conditions,  and  I 
know  he  would  not  make  —  enter  into  any  obligations  here  or 
elsewhere  that  were  not  honorable  to  himself  and  to  the  profes- 
sion that  he  represents."  And  I  says,  "  So  far  as  myself,  I  have 
never  had  but  one  rule  of  life,  and  .that  is  that  every  obligation 
I  ever  made,  or  every  commitment  I  ever  made,  was  on  the  basis 
of  quality  and  price  being  equal  before  our  recognized  friend- 
ship, and  that  is  the  basis  on  which  this  Stevens  suggestion  of 
mine  is  made  to  this  company."  I  said  "  Why  should  we  quarrel 
jabout  that  ?  You  have  just  as  good  a  right  to  stand  up  for  your 
people  as  I  have  for  mine.    I  will  give  up  my  sailing  to-morrow, 
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,and  we  will  adjourn  over."  I  gave  up  my  sailing;  we  held  the 
regular  meeting  the  next  day.  The  matter  came  up.  Somebody 
.suggested  a  committee  be  appointed,  and  I  appointed  a  committee 
of  five,  and  put  both  Lane  and  Read  on  it.  Now,  what  more  could 
,a  person  do,  to  be  fair  ? 

Q.  Is  that  all  you  said  to  Mr.  Lane  ?  A.  That  is  the  substance 
of  what  I  said  to  him,  as  I  remember  it.  '  j 

Q.  The  committee  never  reported  ?  A.  The  committee  never 
reported.  We  had  many  meetings  —  I  won't  say  many  —  we 
had  two  or  three  meetings  — 

,  Q.  You  were  not  on  the  committee?  A.  l^o,  but  without  me 
jn  it  to  give  them  data  —  I  remember  some  of  the  data  now.  I 
yemember  I  was  advised  that  the  Pennsylvania  railroad,  when  it 
.came  into  New  York  city,  had  a  hundred  million  proposition, 
had  retained  Westinghouse,  Church,  Kerr  &  Company,  and  paid 
them  5  per  cent  commission  to  help  them  prepare  plans  and 
specifications  for  their  work,  and  that  later  on  had  paid  the  same 
firm  7  per  cent  more  to  supervise  thirty-one  millions  of  that  same 
hundred  millions. 

Mr.  Colby. —  Mr.  Shonts,  the  Chairman  calls  my  attention  to 
the  fact  that  he  has  exceeded  the  usual  time,  and  I  suppose  he 
wants  to  adjourn. 

Chairman  Thompson. —  Finish  that. 

Mr.  Shonts. —  I  was  going  to  say  that  I  foimd  the  Long  Island 
railroad  paid  10  per  cent  for  supervision,  and  that  the  per  cents 
ranged  in  proportion  to  the  work  exacted  all  the  way  from  5  up 
to  20  per  cent. 

'Chairman  Thompson. —  Our  record  shows  that  this  is  the  only 
contract  ever  presented  either  Public  Service  Commission,  up- 
State  or  down-State,  where  a  percentage  of  profit  was  figured. 
That  is  what  our  record  shows  to  date,  either  up-State  or  down- 
State. 

,  Mr.  Shonts. —  Then,  to  supplement  that,  I  will  say  that  Stone 
&  Webster,  the  firm  that  Mr.  Lane  recommended,  and  Westing- 
house,  Church,  Kerr  &  Company,  issued  notices  that  they  would 
);ake  contracts  on  no  basis  except  that.     I  have  been  in  favor  of 
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percentage  contracts  ever  since  I  was  with  the  Panama  canal, 
and  if  I  had  stayed  there,  I  would  have  recommended  the  building 
of  that  on  a  percentage  basis,  and  I  think  we  would  have  saved 
hundreds  of  millions  of  dollars. 

Chairman  Thompson. —  We  will  suspend  now  until  to-morrow 
morning  at  11  o'clock. 

Whereupon,  at  4:20  o'clock  p.  m.,  an  adjournment  was  taken 
to  Saturday,  February  19,  1916,  at  11  o'clock  a.  m. 


FEBRUARY  19,  1916 


New  York  County  Lawtees'  Association  Boaed  Room, 
165  Broadway,  ISTew  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson. —  I  do  not  want  anybody  to  think  we 
have  not  done  everything  we  can  to  get  another  room  here.  We 
have  had  a  man  at  work  for  four  days  on  it.  The  Committee  will 
now  come  to  order  and  we  will  dispense  with  smoking. 

S'honts,  Theodoee  p.,  being  recalled  for  further  examina- 
tion testified  as  follows: 

•By  Mr.  Colby: 

Q.  Mr.  Shonts,  you  have  used  the  words  "  commitments "  and 
"  obligations  "  in  your  testimony ;  did  you  use  those  words  in  your 
talk  with  Mr.  Gardner  M.  Lane,  in  your  private  talks  after  the 
break  up  of  the  special  meeting  ?  A.  To  the  best  of  my  recollec- 
tion, one  or  both  of  them. 

Q.  When  I  asked  you  yesterday  if  what  you  narrated  was  all 
that  you  said  to  Mr.  Lane  you  said  that  was  substantially,  but  you 
did  not  say  anything  about  commitments  or  obligations.  A.  I 
think  I  told  him  that  all  the  commitments  I  had  made  were  on 
the  basis  of  quality  and  price  being  equal  before  I  recog-nized  a 
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friend.    That  is  my  recollection  of  what  I  said  to  him,  and  I  think 
I  so  testified  yesterday. 

Q.  Your  thought  sometimes  runs  into  phrases  which  are  apt  to 
recur  to  you ;  in  other  words,  phrases  such  as  "  Price  and  quality 
must  be  equal  before  friendship  begins."  A.  I  have  used  that  for 
many  years  and  it  has  become  a  common  phrase. 

Q.  And  when  you  are  asked  if  you  are  a  lawyer,  you  are  apt  to- 
say,  "  JSTot  enough  to  hurt  "  ?    A.  Yes,  sir. 

Q.  Do  you  ever  use  phrases  such  as  "  Sharper  than  a  serpent's 
tooth,"  and  ''  Honest  hearts  are  more  than  coronets,"  and  such  as 
that  ?  A.  My  reading  of  poetry  has  not  been  quite  as  diversified 
as  counsel's  and  therefore  I  have  not  some  of  those  litei'ary 
quotations  at  my  tongue's  end. 

Q.  Are  "  Commitments  and  obligations  "  two  friends  of  yours? 
A.  'No,  sir,  no  more  than  any  other  language. 

Q.  What  did  you  say  to  Mr.  Lane  about  the  obligations  and 
commitments  you  had  incurred  ?  A.  I  said  the  only  obligations  or 
commitments,  I  don't  remember  which  word  or  both,  was  to  Mr. 
Stevens.  I  had  made  them  to  him  and  I  felt  I  should  be  backed 
up  in  them,  but  we  were  not  going  to  quarrel  about  them  and  if 
he  thought  Stone  &  Webster  were  a  better  firm  we  would  let  the 
matter  rest  over  until  the  next  day,  and  I  would  give  up  my 
sailing,  which  I  did. 

Chairman  Thompson. —  You  did  tell  Mr.  Lane  you  had  made 
certain  commitments  and  obligations  to  Mr.  Stevens?  A,  Yes, 
sir,  and  Mr.  Stevens  had  gone  on  to  say  he  was  willing  to  turn 
over  his  construction  contract  to  other  people  and  give  us  his 
personal  attention,  and  I  was  anxious  for  that. 

Q.  Why  didn't  you  say  that  to  the  full  Board?  A.  I  don't 
know  but  I  did. 

Q.  Why  did  you  ask  Mr.  Lane  to  come  into  your  private  ofiice 
to  hear  it?  A.  Because  I  wanted  an  explanation  of  what  I 
interpreted  as  an  attitude  toward  me  which  I  did  not  understand. 

Q.  Had  you  seen  manifestations  of  this  attitude  of  suspicion 
before  ?    A.  ISTo,  sir,  and  it  was  a  matter  of  great  surprise  to  me. 

Q.  Wouldn't  it  have  been  of  advantage  to  you  to  have  made  the 
same  explanation  to  the  sarcastic  Mr,  Read?     A.  It  might  have 
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been.  I  think  the  scripture  —  I  have  read  the  scripture  —  speaks 
of  two  women  grinding  at  the  mill  and  one  being  taken  and  the 
other  left.  I  do  not  know  of  any  reason  why  one  was  taken  and 
the  other  left,  no  more  than  I  explained  yesterday  I  thought  Mr. 
Lane  would  be  frank  with  me  and  tell  me  what  was  back  of  it. 

Q.  Did  Mr.  Lane  and  Mr.  Read  suggest  to  you  two  women 
grinding  at  the  mill  ?  A.  I  do  not  think  we  got  into  the  petticoat 
discussiou  on  that  day. 

Q.  What  did  Mr.  Lane  say  to  you  ?  A.  Mr.  Lane  told  me  that 
he  thought  Stone  and  Webster  could  do  this  work  better  than  Mr. 
Stevens. 

Q.  Did  he  say  that  in  the  Board  meeting?  A.  I  don't  remem- 
ber that  he  did.  I  know  he  said  it  to  me.  That  was  not  the  only 
discussion  we  had  on  that  subject. 

Q.  Do  you  think  it  singular  that  Mr.  Head  and  Mr.  Lane  should 
have  promptly  resigned  after  this  incident  ?  A.  I  do  not  think  it 
was  singular  that  Mr.  Lane  should  have  resigned,  because  he  told 
me  on  account  of  his  failing  health  he  could  not  attend  meetings. 
I  had  the  curiosity  to  look  up,  and  see  how  many  meetings  he  did 
attend  at  which  I  was  present  after  these  meetings,  and  there  were 
eight  or  nine,  as  I  remember  only. 

Q.  Why  did  you  suspect  there  was  anything  back  of  the  opposi- 
tion of  Lane  and  Kead  to  the  Stevens  contract  if  this  attitude 
which  you  noticed  here  had  never  previously  been  shown?  A. 
From  their  remarks  on  that  occasion. 

Q.  What  did  Mr.  Eead  say  on  that  occasion  ?  A.  I  think  I  told 
yesterday  that  they  made  remarks  in  regard  to  my  friendship  for 
Mr.  Stevens  and  my  association  with  Mr.  Stevens  at  Panama,  and 
things  of  that  kind,  which  I  thought  were  unnecessary,  if  they 
wanted  to  treat  the  matter  on  its  merits,  as  I  was  trying  to  treat  it. 

Q.  How  did  you  happen  to  say  Mr.  Freedman  was  not  to  have 
any  share  in  this  commission  of  two  million  dollars?  A.  I  had 
not  heard  of  any  commission  of  two  million  dollars  until  I  read  it 
in  the  newspapers,  and  I  do  not  see  how  there  could  be  any 
commission  named  until  a  percentage  was  agreed  upon. 

Chairman  Thompson. —  Do  you  think  Mr.  Maltbie  swore  to  a 
.  falsehood  before  this  Committee  ? 
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Mr.  Shonts. —  I  do  not  think  lie  would  swear  to  a  falsehood. 
I  did  not  read  his  testimony. 

Q.  Do  you  think,  Mr.  Harkness  of  the  Public  Service  Com- 
mission,  would  write  a  memorandum  on  false  information  ?  A.  I 
do  not  think  Mr.  Harkness  is  an  untruthful  man  at  all.  On  cer- 
tain conditions  I  did  stand  ready,  but  the  conditions  were  never 
complied  with.  On  certain  conditions  I  would  have  recommended 
a  10  per  cent,  allowance,  and  that  was  the  elimination  of  the  item 
of  equipment  and  furnishing  of  plans  and  administration  expenses 
of  the  contractor. 

Chairman  Thompson. —  You  are  not  familiar  with  our  record, 
but  there  is  no  question  from  our  record  the  Public  Service  Com- 
mission understood  the  percentage  was  to  be  not  less  than  10  per 
cent,  under  any  circumstances  and  you  were  willing  to  recommend 
as  high  as  121/^  per  cent,  on  the  Stevens  contract  as  submitted  to 
the  Public  Service  Commission,  and  the  same  was  blank  and  your 
instructions  were  the  blank  could  be  filled  in  with  no  less  than 
ten  and  up  as  high  as  12%. 

Mr.  Shouts. —  We  never  had  agreed,  and  it  was  not  in  Mr. 
Stevens'  mind,  and  it  was  not  in  my  mind. 

Chairman  Thompson. —  Judge  McCall  swore  before  the  Com- 
mittee and  made  this  statement,  that  you  ought  to  be  knocking 
at  the  door  of  this  Committee  to  come  here  and  explain  this. 

Mr.  Shonts. —  Possibly.  I  know  you  are  quoting  what  is  true, 
but  I  am  trying  to  tell  you  the  facts  that  Mr.  Stevens  and  I 
never  agreed  on  a  per  cent.     I  cannot  do  more  than  that. 

Q.  The  most  important  feature  of  the  contract  was  the  per- 
centage, wasn't  it  ?  A.  You  could  not  get  at  a  percentage  until  you 
know  what  the  contract  was  going  to  cover.  Those  percentages 
are  all  on  sliding  scales,  and  the  less  amount  of  money  the  con- 
tractor has  to  invest,  the  less  his  percentage. 

Q.  Who  suggested  twenty  per  cent  ?     A.  I  don't  remember. 

Q.  You  say  the  discussion  of  percentages  —  A.  I  think  Mr. 
Hedley  quoted  some  twenty  per  cent,  contract  he  was  familiar 
with.     I  am  not  certain  but  that  is  my  recollection. 
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Q.  The  contract  iii  every  feature  except  the  percentage  had 
been  formulated  by  Mr.  Quackenbush?  A.  It  was  formulated 
by  Mr.  Quackenbush  under  my  instructions  to  put  everything  in 
Mr.  Stevens  asked  for  on  the  theory  the  board  would  decide,  when 
it  came  before  the  board,  if  it  ever  came  before  the  board,  and  it 
could  not  come  before  the  board  for  action  until  after  the  Public 
Service  Commission  had  acted,  and  they  never  acted,  and  there- 
fore it  could  only  come  before  the  board  for  action  after  the 
Public  Service  Commission  had  acted.  If  it  came  there  the 
board  would  decide  what  they  thought  Mr.  Stevens  could  do 
a  d  vantageously. 

Q.  This  was  put  up  to  the  Public  Service  Commission,  wasn't 
it,  prior  to  the  meeting  on  June  24th  ?  A.  Yes,  sir,  I  think  in 
April. 

Q.  And  you  called  this  special  meeting  on  June  24th  for  the 
purpose  of  concluding  this  matter?  A.  No,  sir,  I  had  never 
mentioned  it  to  the  board,  but  I  had  to  some  individuals,  but  I 
had  retained  my  passage  for  sailing  the  next  day,  the  25th,  on 
the  Imperator. 

Q.  And  I  think  you  testified  you  wanted  to  get  the  matter 
disposed  of  before  you  sailed  ?  A.  I  heard  the  matter  had  come 
to  life  at  the  Public  Service  Commission,  and  if  they  acted  while 
I  was  gone  I  wanted  the  board  to  understand  what  I  had  done, 
so  they  could  act  intelligently  upon  the  subject  in  my  absence. 

Q.  What  had  you  done?  A.  What  I  had  done  was  to  have  a 
contract  prepared  including  everything  Mr.  Stevens  asked  for 
and  I  had  made  an  application  to  the  Public  Service  Commission 
to  waive  their  oontractural  rights  as  to  supervision  of  the  elevated 
extension  contracts. 

Q.  So  Mr.  Stevens  could  take  upon  himself  the  supervision 
and  erection  of  the  entire  work  of  third-tracking  and  building 
the  extensions  if  the  board  and  Mr.  Stevens  agreed  upon  a  per 
cent. —  Mr.  Stevens  was  not  present  at  the  meeting  of  the  board  ? 
A.  No,  sir. 

Q.  You  had  had  other  contracts  with  Mr.  Stevens?  A.  Yes, 
sir,  and  the  only  purpose  was  to  acquaint  the  board  with  what  I 
had  done,  if  this  matter  came  up  while  I  was  gone,  so  they  would 
understand  what  I  had  done. 
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Q.  What  did  you  tell  Mr.  Stevens  of  the  percentage?  A.  I 
said  it  would  depend  upon  what  they  left  in  the  contract. 

Q;.  What  percentage  had  he  agxeed  to  accept?  A.  Altogether 
depended  upon  what  was  left  in  the  contract  by  the  board. 

Q.  Did  Mx.  Eead  express  himself  as  to  the  provisions  of  the 
contract  or  on  the  subject  of  percentages  on  June  24th?  A.  I 
suppose  he  didj  that  is  my  recollection  about  it. 

Q.  Your  recollection  is  that  he  did  ?    A.  Yes,  sir. 

Q.  What  did  he  say  ?  A.  I  don't  remember.  He  was  against 
the  contract,  and  he  said  so.  He  said,  "  I  am  opposed  to  this 
whole  contract." 

Q.  Did  he  move  that  the  contract  be  not  approved?  A.  I  do 
not  remember  that  distinctly,  but  Mr.  Young  so  testiiied,  and  I 
have  no  doubt  but  what  it  happened.  Of  my  own  knowledge,  I 
don't  remember  that. 

Q.  You  had  earnestly  advocated  the  contract,  had  you  not,  in 
the  board  meeting?  A.  I  had  earnestly  advocated  the  fact  that 
in  my  judgment,  Mr.  Stevens  was  the  best  man  available,  and 
I  had  said,  if  I  could  go  away,  and  I  hadn't  had  a  vacation  for 
five  years,  if  I  could  go  away  with  Mr.  Stevens  in  charge  of  con- 
struction, the  same  as  Mr.  Hedley  was  in  operation,  I  would  go 
away  with  a  very  free  mind,  but  as  to  the  percentage  he  should 
be  allowed,  that  had  not  been  arranged  for,  or  any  conclusion 
reached. 

Q.  Did  you  say  anything  to  Mr.  Lane,  anything  about  com- 
mitments and  obligations  having  to  do  with  the  dual  contracts? 
A.  No,  sir. 

Q.  You  absolutely  deny  that?     A.  I  absolutely  deny  that. 

Q.  Did  you  endeavor  to  call  a  further  informal  meeting  on 
the  same  day  after  the  board  had  refused  to  take  action  at  the 
special  meeting  ?  A.  Yes,  sir.  While  Mr.  Lane  and  I  were  talk- 
ing, the  board  up  and  left,  and  I  was  anxious  to  get  away  the 
next  day,  and  some  one  suggested  they  thought  if  we  had  a  meet- 
ing that  night,  it  might  be  disposed  of. 

Q.  Who  suggested  that?     A.  I  don't  remember. 

Q.  What  steps  did  you  take  to  bring  about  that  meeting? 
A.  I  asked  the  secretary,  as  is  my  custom,  to  see  if  he  could  get 
hold  of  the  members  of  the  board,  and  he  said  he  couldn't  get 
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hold  of  Mr.  Lane,  and  I  said  I  didn't  want  a  meeting  without 
his  being  present,  and  I  had  rather  give  up  my  sailing. 

Chairman  Thompson. —  You  say  you  would  feel  if  you  had 
Stevens  in  charge  when  you  went  away,  you  could  go  with  a  free 
mind.  Did  you  expect  to  get  Stevens  tied  up  with  a  contract 
before  you  left? 

Mr.  Shonts. —  I  had  been  saying  that  for  weeks.  The  only 
purpose  of  that  afternoon  was,  as  I  have  explained  to  you.  To 
tell  you  the  truth,  I  thought  the  matter  died  boming  up  at  the 
Public  Service  Commission. 

By  Mr.  Colby: 

Q.  Will  you  produce  the  letter  you  received  from  Mr.  Morgan 
on  this  subject  ?  A.  I  will  if  I  have  one  from  him  on  the  subject. 
My  secretary  says  it  is  in  the  file.  I  do  not  remember.  That 
is  the  reason  I  said  if  there  was  one  from  Mr.  Morgan,  it  is  there. 
I  do  not  remember  any  letter  from  Mr.  Morgan  on  that  subject. 

Q.  Do  you  deny  you  received  a  letter  from  Mr.  Morgan  on  the 
subject  ?  A.  I  have  no  recollection  of  receiving  one,  and  I  don't 
deny  anything. 

Chairman  Thompson. —  I  do  not  want  to  be  quarrelsome,  but 
really  this  matter  is  a  very  important  matter  to  you  and  the 
Committee. 

Mr.  Shonts. —  If  you  want  my  best  judgment,  I  did  not  receive 
such  a  letter. 

'Chairman  Thompson. —  It  is  awfully  hard  for  me  to  under- 
stand, if  you  got  a  letter  from  Mr.  Morgan,  after  Mr.  Lane  and 
Mr.  Eead  called  on  him  here,  that  you  should  not  remember  it. 

Mr.  Shonts. —  My  best  recollection  is  I  did  not  receive  a  letter 
from  Mr.  Morgan,  and  can  I  testify  to  more  than  that? 

Chairman  Thompson. —  It  seems  to  me  under  those  circum- 
stances, if  you  had  one,  you  would  remember  it. 

Mr.  Shonts. —  I  probably  would,  but  I  don't  remember  it,  and 
I  don't  think  I  ever  got  such  a  letter.  I  do  not  believe  I  got 
such  a  letter,  and  I  have  no  recollection  of  such  a  letter  from  Mr. 
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Morgan.  Mr.  Morgan  asked  me  to  come  down,  and  I  went  down 
and  we  had  a  five  minutes'  conversation,  and  so  far  as  I  recollect, 
that  was  the  end  of  it. 

By  Mr.  Co%: 

Q.  What  did  Mr.  Morgan  say  ?  A.  He  said  Mr.  Lane,  or  Mr. 
Lane  and  Mr.  Read,  had  called  on  him  in  regard  to  an  arrange- 
ment we  had  talked  about  making  with  Stevens,  and  he  said, 
"  What  is  there  to  it  ?  "  And  I  said,  "  There  is  nothing  to  it, 
outside  of  our  usual  arrangements  you  have  heard  me  say  so 
often,"  and  that  it  was  —  and  I  said,  "  I  have  made  certain  dom.- 
mitments  to  Mr.  Stevens,  and  he  has  arranged,  or  is  willing  to 
arrange,  to  turn  over  his  contract  he  has  here  to  other  people  and 
give  us  his  personal  service,  and  I  would  like  to  have  him  give  his 
attention  to  this  task." 

Q.  Do  you  mean  obligations  that  you  felt  incumbent  to  redeem 
or  discharge,  when  you  say  "  commitments  "  ?  A.  May  I  say 
again,  "  Other  things  being  equal,  I  will  stand  by  it." 

Q.  What  did  you  tell  him  you  would  recommend?  A.  The 
task  of  doing  our  work,  if  awarded  to  him. 

Q.  Was  he  willing  to  give  up  the  contract  without  any  under- 
standing from  you  as  to  what  he  was  to  receive  from  you  upon  the 
new  work  or  substitute  work?  A.  ISTo,  sir.  He  said  he  was 
willing  to  turn  the  management  over,  if  he  agreed  with  us,  to 
others,  and  give  his  personal  attention  on  this  new  work. 

Q.  Do  you  regai'd.  a  promise  to  Mr.  Stevens  to  do  something 
or  other  that  was  unparticularized,  and  without  any  definite  mean- 
ing, as  a  commitment  ?    A.  I  certainly  do. 

Q.  How  would  you  go  ahead  to  discharge  that  commitment,  if 
you  did  not  know  what  it  was  ?  A.  If  the  board  —  if  the  Public 
Service  Commission  first  had  complied  with  our  request,  and  if  the 
board  and  Mr.  Stevens  in  the  second  place  had  agreed  upon  what 
he  should  do,  and  the  percentage  he  should  receive,  I  would  have 
felt  I  had  complied  with  my  commitment  to  Mr.  Stevens. 

Q.  What  did  Mr.  Morgan  say  was  the  reason  why  Mr.  Lane 
cam.e  to  see  him?  A.  That  was  all  he  said.  I  say  I  do  not 
think  our  conversation  lasted  over  five  minutes. 

Q.  I  want  to  get  what  Mr.  Morgan  said  Mr.  Lane  said  to  him. 
A.  He  said  either  one  or  both  of  those  gentlemen  came  down  to 
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see  him  with,  regard  to  an  arrangement  we  were  about  to  make 
with  Stevens,  and  they  did  not  favor  it,  and  if  he  would  use  his 
influence  against  it. 

Q.  Did  Morgan  express  to  you  that  Lane  expressed  suspicion 
in  relation  to  your  connection  with  Stevens  ?    A.  No,  sir. 

Q.  Or  that  Mr.  Read  had  ?    A.  ISTo,  sir. 

Q.  Did  he  state  to  you  they  had  expressed  their  opinion  as 
opposed  to  the  contract  on  its  merits?  A.  JSTo,  sir,  he  said  they 
did  not  like  the  contract. 

Q.  But  the  contract  had  not  been  completed  in  terms,  accord- 
ing to  your  testimony  ?  A.  It  had  not  been.  They  were  opposed 
to  that  sort  of  arrangement  being  made  with  Stevens. 

Q.  What  sort  of  an  arrangement?  A.  That  was  being  dis- 
cussed by  the  board. 

Q.  Can  you  state  w'hat  arrangement?  A.  Just  what  we  have 
been  discussing  here,  and  I  will  repeat  my  testimony  if  you  wish. 

Q.  Just  answer  the  question.  A.  The  character  —  the  only 
character  of  contract  that  was  up  for  discussion  by  Mr.  Stevens 
and  myself  was  that  I  would  recommend  to  our  board  that  things 
being  equal,  if  we  agreed  on  it,  he  should  take  charge  of  the  con- 
struction of  our  third-tracking  and  our  extensions,  and  possibly 
that  was  not  fully  settled,  our  power  house  improvements. 

Q.  In  other  words,  do  I  understand  you  correctly,  that  Mr. 
Morgan  objected  to  this  work  being  undertaken  by  any  contractor 
on  a  commission  basis?  A.  Mr.  Morgan  did  not  object  to  any- 
thing in  this  conference  with  me.  Mr.  Morgan  was  telling  me  he 
had  a  call  from  either  one  or  both  of  these  gentlemen,  and  that 
they  had  objected  to  this  arrangement. 

Chairman  Thompson. —  Did  he  say  he  objected  ? 

Mr.  Shonts. —  No,  sir. 

By  Mr.  Colby: 

Q.  You  mean  they  had  objected  to  giving  this  work  to  any 
contractor  on  a  commission  basis?     A.  Yes,  sir. 

Q.  Because  the  amount  of  the  'Commission  had  not  been  inserted 
in  the  contract?     A.  No,  sir. 

Chairman  Thompson. —  Did  Mr.  Morgan  tell  you  he  thought 
this  was  an  extravagant  contract? 
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Mr.  Shonts. —  JSTo,  sir,  nothing  had  gotten  to  a  point  where  we 
could  decide  whether  it  was  or  not. 

By  Mr.  Colby: 

Q.  Why  did  Mr.  Mox-gan  send  for  you?  A.  Because  he  was 
asked  to,  as  I  understand  it. 

Q.  He  was  not  a  member  of  your  board  ?    A.  No,  sir. 

Q.  lie  was  not  an  officer  of  any  kind  ?    A.  No,  sir. 

Q.  And  he  did  not  have  any  opinion,  either  favoraible  or 
adverse  ?  A.  Mr.  Morgan  was  the  head  of  the  syndicate  that  was 
to  sell  our  bonds,  and  I  read  somebody's  testimony,  I  think  it  must 
have  been,  that  Mr.  Lane,  as  to  why  he  went  there,  he  said  he 
would  have  more  influence  than  any  person  else,  and  he  was 
opposed  to  this  contract,  and  asked  him  to  send  for  me,  and  he  did. 

Q.  The  contract  had  already  failed  of  approval  at  the  meeting 
of  June  24:th;  why  should  Mr.  Lane  go  to  Mr.  Morgan  for  his 
puissant  influence  ?  A.  You  will  have  to  ask  Mr.  Bead,  if  he  went 
with  him,  and  I  think  that  was  testified  to. 

Q.  At  a  meeting  of  the  board  held  on  June  25th,  two  days  later, 
a  committee  had  been  appointed  to  consider  the  question,  had 
they  not  ?  A.  Yes,  sir,  I  appointed  that  committee,  and  put  both 
Mr.  Lane  and  Mr.  Read  on  that  committee. 

Q.  Did  the  committee  ever  sit  as  such  committee  ?    A.  Yes,  sir. 

Q.  When?     A.  Either  that  day  or  the  next. 

Q.  And  what  did  they  do?  A.  They  asked  for  information, 
and  I  tried  to  give  them  what  data  I  had  at  that  time.  As  I  started 
in  to  explain,  as  we  adjourned  yesterday,  I  told  them  I  was 
advised  that  the  Pennsylvania,  the  100  million  dollar  proposition, 
their  terminal  plant,  in  New  York  'City,  that  originally  Westing- 
house,  Church,  Kerr  &  Company  had  been  paid  5  per  cent  for 
the  preparation  of  those  plans,  and  they  had  paid  them  an  addi- 
tional amount  of  Y  per  cent  on  $31,000,000  of  the  work,  that 
they  supervised,  and  that  I  understood  the  Long  Island  Railroad 
paid  10  per  cent  to  the  same  firm  for  supervising  all  of  their 
electrical  work,  and  that  10  per  cent  seemed  to  be  the  usual  rate 
for  that  sort  of  work,  as  far  as  I  had  dug  into  it. 

Q.  You  said  that  to  the  special  committee?  A.  Yes,  sir.  I 
find  — 

Q.  Was  tliat  a  repetition  of  what  you  said  at  the  special  meeting 
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of  the  board  ?  A.  Probably  it  was.  I  am  not  sure  I  had  that 
information  at  the  meeting  of  the  board. 

Q.  But  you  are  an  engineer  of  long  experience  ?  A.  It  was  not 
a  question  of  being  an  engineer  of  long  experience.  It  was  getting 
information  as  to  what  other  people  were  doing. 

Q.  You  are  the  head  of  a  corporation  continuously  dealing  with 
contractors?    A.  Yes,  sir. 

Q.   Continually  giving  out  work  ?    A.  Yes,  sir. 

Q.  You  knew  what  contractors  ordinarily  exacted  and  companies 
ordinarily  conceded  ?  A.  Yes,  sir.  I  do  not  know  of  any  success- 
ful contracting  company  in  making  up  estimates  ever  putting  in 
less  than  15  por  cent,  as  estimated  price  unless  there  is  some  special 
reason  for  it.  We  have  occasionally  put  in  10  per  cent  in  making 
up  bids  —  I  mean  the  construction  company,  which  we  own  every 
share  of,  as,  for  instance,  on  the  piece  of  work  on  Seventh  avenue 
just  south  of  42d  street,  and  we  were  anxious  to  get  that  work  and 
get  the  Times  Square  job,  and  we  put  in  an  extra  low  bid  on  that 
account. 

Q.  That  being  so,  and  the  only  unspecified  feature  of  the  Stevens 
draft  of  contract  being  the  commission  for  which  a  space  was  left 
blank,  do  you  mean  to  say  you  did  not  say  that  to  the  board  of 
directors  June  24th?  A.  I  say  first  that  it  was  not  the  only 
unspecified  thing  in  that.  Everything  was  put  in  that  contract 
that  Mr.  Stevens  asked  for,  but  there  were  things  in  the  contract 
that  I  testified  yesterday  I  never  would  have  stood  for.  I  never 
would  have  stood  for  the  equipment,  because  I  thought  we  knew 
more  about  it  than  Mr.  Stevens  did,  and  I  thought  that  should  be 
eliminated,  and  I  think  I  said  that  if  the  equip^ment  was  eliminated 
and  the  contractor  was  required  to  furnish  the  plant  and  pay  his 
own  adminstrative  expenses,  I  thought  10  per  cent,  was  not  an 
unfair  allowance,  and  that  was  my  judgment,  and  it  is  my  judg- 
ment, and  it  is  less  than  we  finally  paid. 

Chairman  Thompson. —  You  sent  over  to  the  Public  Service 
Commission  a  contract  which  you  now  say  you  yourself  would  not 
have  stood,  for  ? 

Mr.  Shonts. —  We  only  sent  it  to  them  to  get  their  0.  K.  as  to 
foi-m ;  but  that  don't  mean  anything  in  there.     They  had  nothing 
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to  do  with  the  items  in  there.     They  had  nothing  to  do  with 
equipments. 

Chairman  Thompson. —  You  sent  it  tliere,  and  it  was  not  signed 
by  Mr.  Stevens  ? 

Mr.  Shonts. —  ISTo,  sir. 

Chaiiinan  Thompson. —  And  he  did  not  know  the  terms  of  it 
in  his  mind  ? 

Mr.  Shonts. —  His  own  mind  had  not  met  himself  and  every- 
thing in  there.  I  told  Mr.  Quackenbush  to  put  everything  in  there 
Mr.  Stevens  wanted. 

Chairman  Thompson. —  There  was  a  whole  lot  of  things  in  it  he 
did  not  know  about  ? 

Mr.  Shonts. —  I  do  not  know  about  that. 

'Chairman  Thompson. —  ITe  never  spent  a  dollar  looking"  over 
the  work,  and  had  not  prospected  the  work  in  the  slightest  degree  ? 

Mr.  Shonts. —  I  do  not  know  about  that. 

Chairman  Thompson. —  Your  board  of  directors  had  not 
approved  it  ? 

Mr.  Shonts. —  That  is  trae. 

Chairman  Thompson. —  And  you  yourself  say  there  are  things 
in  there  you  would  not  have  stood  for  ? 

Mr.  Shonts. —  Yes,  sir. 

Chaii-man  Thompson. —  And  still  you  sent  it  to  the  Public  Serv- 
ice Commimion  for  their  approval  ? 

Mr.  Shonts. —  As  to  form  only. 

Chairman  Thompson. —  If  they  had  approved  it  as  to  form,  tliat 
approval  would  have  been  all  the  approval  they  would  have  ever 
been  asked  to  give,  wouldn't  it  ? 

Mr.  Shonts. —  As  to  form. 

Chairman  Thompson. —  As  to  anything  else  in  it  ? 
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Mr.  SkontSi. —  No,  sir.  We  would  be  free  to  remove  anything 
from  that  that  we  did  not  think  vs^as  a  wise  thing  to  contract  for. 

Chairman  Thompson. —  If  they  had  signed  that  order  that  you 
sent  over  there,  you  never  would  have  had  to  go  to  the  Public 
Service  Commission  again  in  reference  to  that  particular  contract, 
would  you  ? 

Mr.  Shonts. —  No,  sir. 

Chairman  Thompson. —  And  you  could  have  filled  in  those 
blanks  any  way  you  wanted  to  ? 

Mr.  Shonts. — ■  Yes,  sir,  and  — 

Chairman  Thompson. —  Do  you  think  a  Public  Service  Com- 
mission ought  to  perform  any  official  act  in  just  exactly  that  way, 
with  that  little  information  that  they  had  ? 

Mr.  Shonts. —  It  would  depend  altogether,  Mr.  Chairman,  on 
the  confidence  they  had  in  the  integTity  of  the  board  of  directors 
of  the  other  company. 

Chairman  Thompson. —  In  other  words,  it  would  depend  on  the 
confidence  they  had  in  you  as  president  of  the  Interborough  ? 

Mr.  Shonts. —  'No,  sir ;  of  the  'board  of  directors. 

Chairman  Thompson. —  If  the  board  of  directors  had  passed  this 
as  you  submitted  it  to  them,  it  would  have  been  up  to  you  ? 

Mr.  Shonts. —  Yes,  sir. 

Chairman  Thompson. —  And  if  the  Public  Service  Commission 
had  approved  it,  it  would  have  been  signifying  their  confidence 
they  had  in  you  ? 

Mr.  Shonts. —  That  would  have  been  a  case  where  both  put  their 
confidence  in  me  to  make  the  best  trade  I  could. 

Chairman  Thompson. —  Without  any  investigation  on  the  part 
of  either  one? 

Mr.  Shonts. —  Yes,  sir. 
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By  Mr.  Colby: 

Q.  I  have  what  has  been  stated  to  be  a  copy  of  your  application 
to  the  Public  Service  Commission,  for  permission  to  enter  into  a 
contract  for  the  construction  and  equipment  of  the  third-tracking 
and  the  elevated  extension,  and  I  find  a  paragraph  as  follows : 
"  The  company  therefore  requests  permission  to  enter  into  a  con- 
tract with  Mr.  John  F.  Stevens  for  the  construction  and  equipment 
of  the  railroad  described  in  the  second  certificate  referred  to 
described  in  the  first  certificate  for  the  actual  costs  and  expense 
thereof,  plus  a  reasonable  percentage,"  and  here  is  what  I  consider 
significant,  "  For  the  purpose  of  saving  time,  the  Commission 
waive  approval  by  it  of  such  a  contract  in  advance  of  its  execu- 
tion." You  asked,  in  other  words,  the  Public  Service  Commission 
to  practically  abdicate  its  function  with  regard  to  approving  of  a 
contract  by  issuing  its  approval  in  advance  of  the  execution  of  the 
contract?    A.  I  did. 

Q.  This  was  in  May,  1913  ?     A.  Yes,  sir. 

Q.  And  towards  the  end  of  June,  and  in  the  early  part  of  July, 
1913,  you  still  say  that  the  terms  of  the  contract  had  not  been 
agreed  to  by  the  company  or  by  the  contractor  ?  A.  That  is  what 
I  said. 

Q.  What  did  the  Public  Service  Commission  answer  to  this 
application  ?     A.  ISTever  any  answer. 

Q.  Did  you  get  any  informal  assurances  from  the  Public  Ser- 
vice Commission  ?     A.  IsTot  that  I  remember  of. 

Q.  Did  you  make  any  statement  at  any  of  the  meetings  of  the 
Board  to  consider  this  question  as  to  what  assurances  or  guaran- 
tees of  approval,  or  what  intimation  you  had  from  the  Public  Ser- 
vice Commission  ?  A.  I  couldn't  very  well,  if  I  don't  remember 
that  E  had  any. 

Q.  Will  you  deny  that  you  did  that?  A.  JSTo,  sir.  I  do  not 
remember  of  having  any  assurances  from  the  Public  Service  Com- 
mission, and  I  do  not  remember  having  said  so  to  the  Board. 

Q.  AVhen  did  you  call  on  Mr.  Morgan?  A.  It  was  some  time 
after  our  meeting.  It  was  between  June  25th  and  the  date  of  my 
sailing,  which  I  think  was  July  8th. 

Q.  Was  it  prior  to  the  meeting  of  the  special  committee  ap- 
pointed to  consider  this  contract  ?     A.  T  could  not  tell  you  that. 
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Q.  What  was  the  attitude  on  this  contract  of  Mr.  Berwind? 
A.  There  M^as  not  any  definite  attitude  taken  by  any  member  of  our 
Board,  outside  the  fact  that  if  the  Public  Service  Commission 
acted,  and  we  got  down  to  the  things  that  we  thought  Mr.  Stevens 
could  safely  and  economically  do,  and  we  agreed  on  a  percentage 
basis,  he  was  a  proper  man.  Mr.  Berwind  was  perfectly  willing 
to  take  my  recommendation  as  to  Mr.  Stevens  being  a  proper 
man. 

Q.  In  other  words,  you  considered  Mr.  Berwind  to  be  an  admin- 
istration man  ?  A.  I  think  I  can  say  that  of  all  the  directors,  ex- 
cept Mr.  Lane  and  Mr.  Eead. 

Q.  You  could  say  that  of  Mr.  T.  DeC.  Sullivan  ?  A,  I  think 
of  all  of  them. 

Q.  And  you  certainly  could  of  Mr.  Freedman  ?  A.  I  think  of 
all  except  those. 

Q.  They,  with  the  exception  of  Mr.  Bead  and  Mr.  Lane,  con- 
stituted this  special  committee?  A.  Yes,  sir,  but  that  special 
committee  had  no  authority  except  to  report  back  to  the  Board. 

Q.  You  would  assume  their  recommendations  to  be  persuasive 
to  the  Board,  after  giving  them  special  instructions  ?  A.  I  don't 
know. 

Q.  Why  did  you  appoint  Mr.  Andrew  Freedman  on  this  com- 
mittee, when  you  assured  Mr.  Lane  Mr.  Freedman  had  no  inter- 
est? A.  I  regarded  Mr.  Freedman  as  one  of  the  best  posted 
transit  men  in  New  York  city. 

Q.  Wasn't  it  a  little  singnlar  that  in  appointing  a  committee 
which  was  to  clear  away  confusion  and  reassure  your  doubting 
directors,  and  in  a  sense  extract  you  from  their  suspicion,  that  you 
should  appoint  on  that  special  committee  a  gentleman  who  was 
coupled  with  your  name  and  Mr.  Stevens,  as  an  object  of  their 
suspicion  ?  A.  Mr.  Lane  assured  me  there  never  had  been  a  time 
when  T  was  an  object  of  their  suspicion,  and  he  said  I  entirely 
misunderstood  his  attitude,  and  he  was  very  glad  to  hear  what  I 
had  to  say  in  regard  to  Mr.  Freedman,  although  I  did  not  mention 
his  name. 

Mr.  Colby. —  The  reason  I  mention  Mr.  Freedman's  name, 
without  any  feeling  that  it  involves  any  indelicacy,  is  that  his  name 
is  already  in  this  record. 

Chairman  Thompson. —  We  cannot  help  it. 
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By  Mr.  Colby: 

Q.  Mr.  Lane  made  no  concealment  in  his  talk  with  you  in  the 
private  office  of  the  fact  that  he  did  entertain  some  suspicion  of 
Mr.  Freedman  in  this  connection?  A.  Yes,  sir;  but  after  my 
explanation,  that  was  the  last  time  he  ever  referred  to  that. 

Q.  Had  he,  prior  to  that  explanation  ?  A.  He  said  he  had  never 
had  any  question  in  his  mind  about  my  absolute  integrity,  but 
he  could  not  say  so  much  for  some  of  my  associates,  and  when  I 
insisted  who,  he  said  he  didn't  think  that  was  a  matter  we  had  to 
discuss,  and  I  said,  "  If  you  are  going  to  be  guided  by  it,  it  seems 
to  me,  you  ought  to  discuss  it,"  and  he  finally  mentioned  the  name 
that  we  have  just  referred  to. 

Q.  Do  you  ascribe  the  fact  Mr.  Freedman  was  a  member  of  this 
Committee  as  the  reason  that  the  Committee  was  unable  to  come 
to  any  agreement  ?  A.  I  do  not  know  that  the  Committee  did  not 
come  to  any  agreement.  They  coiild  not  do  anything  until  the 
Public  Service  Commission  acted. 

Q.  The  committee  never  made  a  report,  you  testified?  A.  I 
don't  remetaber  I  have  testified  so,  but  I  don't  remember  they  did. 
I  sailed  on  the  8th,  and  when  I  came  back,  things  had  happened, 
or  one  thing  had  happened,  and  one  thing  had  not,  and  the  thing 
that  happened,  Mr.  Stevens,  unfortunately,  through  the  death  of 
his  chief  backer,  had  failed  with  his  construction  contract,  and 
was  in  difficulties  of  his  own,  and  the  thing  that  had  not  happened 
was  that  the  Public  Sei-vice  Commission  had  never  taken  any 
action  in  regard  to  our  application,  and  the  thing  died.  I  dropped 
it,  so  far  as  I  was  concerned. 

Chairman  Thompson. —  Do  you  think  the  Public  Service  Com- 
mission ought  to  act  on  a  contract  in  approving  of  it  before  the 
contract  is  made  ? 

Mr.  ShontS'. —  I  do  not  see  any  harm  in  that  instance. 

By  Mr.  Colby: 

Q.  Had  they  evei-  done  any  such  thing  before?  A.  We  had 
never  had  any  such  case  before.  We  had  never  been  confronted 
with  a  task  that  was  so  difficult  and  hazardous,  and  so  far-reaching. 
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Chairman  Thompson. —  Understand,  Mr.  Shonts,  that  you  must 
not  he  surprised  if  we  ask  you  a  great  many  questions  about  this, 
for  this  reason,  we  have  had  a  great  deal  of  testimony  here,  and 
Mr.  Tench^  testified  here  that  he  said  they  took  all  the  responsi- 
bility for  this  work,  and  the  stoppage  of  trains  and  everything 
else,  and  had  a  profitable  contract,  and  were  proud  of  the  fact 
that  they  had  not  delayed  a  single  train  since  they  had  been  there, 
and  did  all  of  that  for  less  than  five  per  cent. 

Mr.  Shonts. —  But  until  I  read  their  testimony  in  the  public 
press,  I  had  no  idea  of  what  each  member  of  the  firm  —  we  treated 
them  as  a  firm,  and  I  have  not  yet  an  idea,  except  by  hearsay, 
what  each  member  of  that  firln  contributed  or  how  they  divide 
their  profits.  That  was  not  our  province,  as  I  understood  it,  and 
our  province  was  to  get  by  competition  the  most  skilled  men  to  do 
that  work  in  the  shortest  time,  and  for  the  least  money,  and  when 
you  stop  to  think  there  was  a  possibility  of  work  covering  then 
practically  this  entire  city,  where  we  were  operating  over  three 
thousand  trains  a  day  — 

Chairman  Thompson. —  He  testified  to  all  of  that. 

Mr.  Shonts. —  It  was  a  wonderful  piece  of  work,  but  what  they 
contributed  and  who  financed  it,  and  who  put  in  the  money,  and 
what  each  one  contributed,  I  did  not  go  into  that,  and  I  do  not 
think  it  was  our  province  to  go  into  it. 

Chairman  Thompson. —  Mr.  Tench  testified  further  that  you 
told  him,  I  think  he  testified  to  it  in  that  way,  that  you  wanted 
that  firm,  Terry  &  Tench,  to  do  the  actual  work. 

Mr.  Shonts. —  That  was  no  secret.  I  regarded  —  Stevens  was 
an  incident,  and  when  I  came  back  from  Europe  in  September 
and  got  my  desk  cleaned  up,  I  said,  "  We  must  do  something  and 
take  up  the  third-tracking,"  and  I  said,  "  We  won't  get  caught 
again  with  any  criticism,  and  we  will  get  competitive  bids,"  and 
when  you  are  going  to  get  a  man  to  take  out  an  appendix,  you 
have  not  so  many  surgeons  to  use  as  if  you  are  going  to  lance  a 
boil,  and  we  could  not  get  so  many  engineers  who  we  felt  were 
skillful  to  do  the  dangerous  work,  and  we  took  up  the  question  of 
a  half  dozen  most  available  and  skillful  men,  and  we  thought 

25 
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Terry  &  Tench  probably  led  the  world  in  steel  construction,  and 
Snare  &  Triest  were  a  good  second,  and  Gillespie  the  greatest 
sub-surface  expert  living  in  the  world. 

By  Mr.  Colby: 

Q.  You  do  not  use  that  word  "  sub-surface  "  rather  figuratively, 
do  you?    A.  Both  figuratively  and  literally. 

Chairman  Thompson. —  There  are  some  corporations  both  ways. 

Mr.  Shouts. —  He  was  the  greatest  water-pipe  man  in  the 
engineering  world,  and  so  regarded,  and  I  remember  back  in  the 
old  Panama  days  when  we  were  figuring  doing  the  entire  work 
on  the  percentage  basis,  he  belonged  to  the  only  group  that  com- 
plied with  all  the  requirements  of  the  United  States  Government, 
and  I  know  myself  he  is  a  great  organizer,  great  driver,  and  very 
skillful  in  the  part  of  the  work  we  had  to  do  with  opening  all 
the  streets. 

Chairman  Thompson. —  We  do  not  want  to  lumber  up  the  record 
with  compliments. 

Mr.  Shonts. —  I  am  telling  you  why  we  selected  these  men. 

Chairman  Thompson. —  Mr.  Gillespie  did  not  do  all  the  sub- 
suface  work,  and  some  was  done  by  people  less  skillful,  I  guess. 

Mr.  Shonts. —  He  promised  as  one  of  the  conditions. 

Chairman  Thompson. —  The  facts  are  what  we  want,  and  I  find 
it  is  not  always  the  engineer  or  lawyer  that  has  the  great  reputation 
that  is  always  likely  to  win  the  law  suit. 

Mr.  Shonts. —  I  am  trying  to  tell  you  why  we  made  the 
selection; 

Q.  Have  you  seen  a  copy  of  the  memorandum  which  Mr.  Gardi- 
ner M.  Lane  preserved  of  his  talk  with  j^ou?  A.  I  have  never 
seen  it. 

Q.  Have  you  been  acquainted  with  its  contents?  A.  Never 
heard  there  was  such  a  thing  in  existence  until  this  investigation 
developed. 
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Chairman  Thompson. —  You  had.  confidence  in  Mr.  Lane  right 
up  to  the  time  he  died  ? 

Mr.  Shonts. —  Yes,  sir,  I  have  so  testified. 

'Chairman  Thompson. —  If  he  made  a  memorandum  on  this 
subject,  I  suppose  you  have  not  any  objection  to  that,  have  you, 
and  to  our  having  it? 

]\'[]-.  Shonts. —  I  have  already  written  those  people  to  that  effect. 

Chairman  Thompson. —  To  whom  ? 

Mr.  Shonts. —  The  lawyer  for  the  estate,  I  think  it  was.  Some- 
body wrote  me  and  I  said  we  had  offered  to  turn  over  everything 
we  had  to  you. 

Chairman  Thompson. —  You,  on  behalf  of  yourself  or  the  Inter- 
borough  Company,  will  not  object  to  the  production  of  the  mem- 
oranda made  by  Mr.  Lane  ? 

Mr.  Shonts. —  If  it  has  any  bearing  on  our  situation. 

Chairman  Thompson. —  If  it  has  any  relation  to  the  talk  with 
you  at  the  time  of  the  directors'  meeting  ? 

Mr.  Shonts. —  I  have  already  notified  them. 

Chairman  Thompson. —  Will  you  give  us  a  letter  to  Mr.  Cot- 
ting,  the  executor  of  the  Lane  estate,  to  that  effect  ? 

Mr.  Shonts. —  Well,  I  think  that  is  going  a  little  too  far,  but 
I  will. 

Q.  You  say  you  have  written  to  the  attorney  for  the  executors 
about  this  matter  ?    A.  Yes,  sir. 

Q.  Have  you  written  more  than  once  ?    A.  No,  sir. 

Q.  Have  you  preserved  a  copy  of  the  letter  ?    A.  I  suppose  so. 

Q.  Would  you  have  it  exhibited  to  us?     A.  I  would  be  very 

glad  to. 

Q.  Mr.  Shonts,  did  you  have  any  conversation  with  any  member 
of  your  Board  after  you  had  seen  Mr.  Morgan  about  the  Stevens 
incident  ?    A.  Why,  I  probably  did. 

Q.  Do  you  recall  any  conversation  that  you  had  with  any  mem- 
ber of  the  Board  in  which  you  endeavored  to  state  what  Mr. 
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Morgan  had  said  or  written  ?  A.  No,  sir,  I  don't  remember,  but 
I  probably  did. 

Q.  Do  you  recall  being  angered  at  Mr.  Morgan's  position? 
A.  I  recall  on  the  contrary  I  was  not.  There  was  nothing  to  be 
angered  at. 

Q.  Do  you  recall  expressing  yourself  with  some  freedom  at 
Mr.  Morgan's  criticism  of  this  transaction?  A.  I  don't  recall 
anything  of  the  kind,  and  nothing  of  the  kind  happened. 

Q.  Do  you  recall  expressing  indignation  that  he  should  take  it 
upon  himself  to  criticise  this  transaction  in  view  of  all  the  facts 
and  circumstances?  A.  To  begin  with,  Mr.  Morgan  did  not 
criticise  the  transaction.  Mr.  Morgan  apologized  to  me  for  asking 
me  to  come  down,  and  he  said  these  gentlemen  had  called,  one  or 
both  of  them,  and  if  I  was  going  by  he  would  like  to  have  me  run 
in,  and  he  told  me  as  I  have  already  testified,  and  I  do  not  think 
our  conversation  lasted  over  five  minutes,  and  we  were  standing. 

Q.  Do  these  questions  I  have  asked  you  tend  to  refresh  your 
.recollection  as  to  any  written  communication  being  received  by 
^you  from  Mr.  Morgan  ?  A.  I  don't  remember  receiving  any 
/written  communication  from  him  on  that  subject. 

Q.  You  are  not  positive  of  it,  are  you?  A.  I  don't  think  I 
ever  did. 

Q.  Will  you  glance  at  this  letter  which  is  in  evidence?  A. 
Yes,  sir. 

(Mr.  Colby  hands  letter  to  witness.) 

,  A.  There  is  nothing  in  this  that  reminds  me  of  any  conversa- 
tion I  had  with  Mr.  Morgan  — 

Q.  Now,  that  you  are  familiar  with  its  contents,  I  will  ask 
you  a  question  or  two  about  it;  it  is  apparent  from  this  letter 
Mr.  Lane  had  preserved  a  memorandum  of  his  conversation  with 
you?     A.  Yes,  sir. 

Q.  And  that  he  did  so  for  his  own  protection  ?    A.  So  he  says. 

Q.  Does  it  seem  an  unnatural  thing  that  Mr.  Lane  having 
Recommended  one  contractor  and  you  having  recommended 
another  should  deem  a  difference  of  opinion  on  such  a  point  of 
such  moment  to  reduce  to  a  contemporaneous  memorandum  every- 
,thing  that  was  said  on  the  subject  ?    A.  I  would  not  think  so. 
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Q.  Do  you  notice  Mr.  Lane's  statement  in  his  letter  of  October 
1,  1913,  that  this  is  a  very  delicate  matter?  A.  I  notice  that 
•language. 

,  Q.  AVhat  could  that  mean  ?  A.  I  don't  know. 
,  Q.  Do  you  notice  also  that  he  says  "  While  it  seems  to  me  wise 
that  each  of  us  who  is  conversant  with  the  affair  should  preserve 
,his  own  statement "  (writing  to  Mr.  Young,  the  co-director) 
"  }'et  I  think  he  should  not  have  the  responsibility  of  keeping 
,the  statement  of  others."  What  responsibility  could  there  be  in 
any  such  memoranda  as  to  a  choice  of  contractors  for  completing 
extensions  of  the  elevated  ?  A.  I  do  not  know,  I  am  sure.  That 
is  all  news  to  me,  except  that  I  have  seen  it  in  the  print  before. 

Q.  Mr.  Lane  was  not  a  light  or  hysterical  man,  was  he?  A. 
During  the  last  few  months  of  his  life,  he  was  a  very  irritable 
man.     I  do  not  know  what  caused  it. 

Q.  "  Death,  for  example,"  says  Mr.  Lane,  "  might  cause  these 
statements  to  come  into  the  possession  of  others  than  those  to 
whom  they  were  originally  entrusted,  and  in  that  way  they  might 
even  become  public."  Could  there  be  any  disaster  or  any  reflec- 
tion upon  any  man  in  his  preference  as  to  a  choice  of  contractors 
becoming  public?  A.  We  are  sitting  here  conjecturing.  I  do 
not  know.  There  was  nothing  happened  between  Mr.  Lane  and 
^myself  to  have  been  shrouded  in  such  mystery.  I  did  not  re- 
jnember,  but  I  was  reminded  of  it,  one  of  my  lieutenants,  the 
3ame  afternoon,  says  he  remembers  it  exactly  as  I  told  it  to  him, 
and  there  was  nothing  either  of  us  thought  necessary  to  shroud 
in  mystery  or  wrap  up  in  papers  and  hide. 

Q.  Mr.  Lane  continues,  "  We  who  stood  together  know  the 
understanding  of  one  another";  that  does  not  look  as  if  Mr. 
Lane's  understanding  accorded  with  yours,  does  it  ?  A.  No,  sir ; 
it  does  not  look  so. 

Q.  That  undoubtedly  refers  to  the  contractors  who  opposed  the 
Stevens  contract,  doesn't  it?    A.  It  does. 

Q.  And  Mr.  Lane  continues,  "And  if  we  each  preserve  for 
ourselves  the  notes  made,  we  shall  all  be  in  a  position  to  act 
together  in  case  of  need  " ;  do  you  mean  to  say  they  would  all 
need  to  act  together  in  order  to  get  Stone  fr  Webster  this  contract  ? 
A.  I  don't  know.  In  the  light  of  what  actually  happened,  that  is 
a  very  remarkable  document. 
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Q.  It  is  apparent  from  this  letter  that  Mr.  Lane  enclosed  a 
memorandum  to  the  person  to  whom  he  addressed  this  letter ;  this 
,was  the  memorandum  which  he  thought  it  best  not  to  have  in  his 
possession,  and  that  memorandum  is  already  in,  and  it  is  apparent 
from  this  letter  Mr.  Lane  lias  preserved  a  memorandum.  In  this 
letter  it  is  apparent  Mr.  Lane  does  not  dispute  the  correctness  of 
the  memorandum  made  by  Mr.  Young  and  enclosed  to  him  for 
Jiis  examination ;  he  mentioned  the  fact  it  differs  onlj'  in  respect 
.to  one  date  from  his  own  recollection ;  do  j'ou  know  the  ground 
on  which  the  executors  of  Mr.  Lane  have  thus  far  resisted  the 
production  of  his  memoranda  ?     A.  I  do  not. 

Q.  The  memojrandum  made  by  Mr.  Youngi  and  which  he 
enclosed  to  Mr.  Lane,  and  which  Mr.  Lane  returned,  have  you 
read  that?    A.  I  read  that  in  the  public  press,  yes,  sir. 

Q.  Is  that  in  the  main  correct  ?    A.  How  do  you  mean  correct  ? 

Q.  Is  it  accurate?  A.  So  far  as  reflecting  Mr.  Lane's  and 
my  talk? 

.  Q.  In  what  respects  is  it  inaccurate,  if  any  ?  A.  Mr.  Lane  and 
I  did  not  have  any  talk  in  which  the  idea  of  my  having  made 
any  commitments  that  in  any  way  affected  the  dual  subway  con- 
tract was  true. 

Q.  In  that  respect  only?  A.  I  am  quoting  now.  That  is  the 
essential  thing. 

Q.  The  memorandum  states  this  is  a  memorandum  preserved 
by  Mr.  Young,  who  was  at  the  time  a  director  of  the  company 
and  at  this  meeting ;  "  Upon  leaving  the  meeting  of  the  Inter- 
.borough  Board  to-day,  Mr.  Lane  requested  me  to  go  around  to 
his  office  with  him.  On  reaching  the  office,  we  proceeded  to  Mr. 
Lane's  private  room,  and  Mr.  Lane  showed  me  a  memorandum 
which  he  had  drawn  up  stating  what  had  taken  place  at  the 
special  meeting  on  Tuesday";  did.  you  know  at  that  time  Mr. 
Lane  had  preserved  the  memorandum  of  what  had  taken  place? 
A.  No,  sir. 

Q.  Did  Mr.  Lane  ever  tell  you  he  had?     A.  No,  sir.  That  is 
,a  remarkable  thing.     We  sat  in  eight  board  meetings  together,  • 
and  he  never  mentioned  anything  of  the  kind  to  me  again,  and 
was  in  my  office  many  times  discussing  the  form  of  contract,  and 
he  never  mentioned  it. 
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Q.  "  This  memorandum,"  says  Mr.  Young  in  his  memo- 
.randum,  which  apparently  has  been  found  correct  by  Mr.  Lane, 
"  in  addition  went  on  to  state  that  following  the  special  meeting 
Mr.  Shonts  had  taken  him  aside  and  stated  that  he  wanted  him, 
Mr.  Lane,  to  understand  the  reason  for  entering  into  such  a 
contract  with  Mr.  Stevens ;  "  that  is  correct  ?    A.  No,  sir. 

Q.  You  took  him  aside  and  asked  him  into  your  private  office  ? 
A.  Yes,  sir,  and  I  asked  him  what  was  back  of  his  attitude,  and 
,T  told  him  how  I  interpreted  it. 

Q.  And  the  memorandum  says :  "  Neither  himself  nor  Mr. 
Stevens  nor  Mr.  Freedman  was  to  receive  any  benefit  from  this 
contract " ;  that  is  true,  isn't  it  ?  A,  That  would  be  very  remark- 
able, wh^n  you  are  talking  about  giving  an  excessive  contraxjt  to 
Mr.  Stevens,  he  was  not  to  get  any  benefit  from  it. 

Q.  I  think  you  testified  neither  you  nor  Mr.  Stevens  nor  Mr. 
Freedman  were  to  have  any  benefit  ?  A.  I  said  neither  myself  nor 
Mr.  Freedman,  and  the  contract  was  to  be  with  Mr.  Stevens,  and 
he  expected  to  receive  benefit. 

Q.  As  far  as  you  and  Mr.  Freedman  are  concerned,  the  memo- 
randum is  correct  ?    A.  Yes,  sir. 

Q.  "  But  that  in  connection  with  the  securing  of  the  contract 
which  had  been  closed  between  the  city  of  Greater  New  York  and 
the  Interborough,  Mr.  Shonts  had  found  it  necessary  to  make  cer- 
tain commitments  and  incur  certain  obligations  " ;  you  referred  to 
certain  commitments  and  certain  obligations  in  your  talk  to  Mr. 
Lane?     A.  To  Mr.  Stevens,  yes,  sir. 

Q.  But  the  point  in  divergence  between  the  memorandum  and 
what  you  now  t(»tify  is  that  those  commitments  and  those  obliga- 
tions were  with  Mr.  Stevens?  A.  Yes,  sir,  and  had  no  relation 
to  the  dual  contract  with  the  city  of  New  York,  which  the  records 
show  we  fought  and  spent  hundreds  of  thousands  of  dollars  in 
fighting. 

Q.  Mr.  Lane  further  states  that  Mr.  Lane,  upon  learning  of 
these  facts,  had  gone  to  the  office  of  J.  P.  Morgan  &  Company  ? 
A.  That  is  correct.     Mr.  Morgan  told  me  he  had  been  there. 

Q.  "And  advised  Mr.  J.  P.  Morgan,  Jr.,  of  exactly  what  had 
transpired  at  the  meeting  referred  to  in  his  memorandum,  and 
of  the  statement  which  had  been  made  to  him  by  Mr.  Shonts " ; 
you  see  nothing  to  take  exception  to  in  those  final  statements? 
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A.  I  am  taking  exception  to  nothing.  I  testified  to  wliat  Mr. 
Morgan  said  to  me. 

Q.  So  that  in  the  portions  of  this  memorandum  which  I  have 
just  read,  there  is  no  question  hut  that  you  had  this  private  talk 
with  Mr.  Lane,  that  you  assured  Mr.  Lane  that  neither  yourself 
nor  Mr.  Freedman  were  to  receive  any  benefit  from  the  contract  ? 
A.  That  is  right. 

Q.  That  you  had  found  it  necessary  to  make  certain  commit- 
ments and  incur  certain  obligations  to  Mr.  Stevens  ?  A.  I  do  not 
say  it  was  necessary,  but  I  said  I  had  done  it. 

Q.  And  the  only  question  as  to  which  there  is  a  difference 
between  what  you  have  testified  and  what  this  memorandum 
states  is  that  these  commitments  and  obligations  which  you  had 
incurred  were,  as  you  say,  to  Mr.  Stevens,  your  friend,  and  the 
prospective  contractor,  and  not  as  this  memorandum  states, 
incurred  in  connection  with  the  securing  of  the  contract  between 
the  city  of  Greater  New  York  and  the  Interborough  ?  A.  That 
is  right. 

Chairman  Thompson. —  You  agree  with  the  entire  memoran- 
dum except  with  what  detail  he  has  stated? 

Mr.  Shonts. —  I  agree  with  what  he  has  stated,  as  I  have 
stated,  I  do  not  think  I  can  say  more  after  I  have  read  it,  than 
I  have  said.  I  did  ask  Mr.  Lane  to  go  into  my  private  office,  and 
asked  him  if  he  thought  there  was  anything  in  this  for  me,  and 
he  assured  me  he  did  not,  but  he  could  not  say  so  much  of  my 
associates.  It  developed  Mr.  Freedman's  name  was  brought  into 
it,  and  I  told  him,  and  I  testified  to  what  I  said,  that  I  had 
obligated  myself  to  Mr.  Stevens,  other  things  being  equal,  to  have 
him  do  the  work,  and  I  hoped  that  the  board  would  back  me  up 
in  it 

By  Mr.  Colby: 

iQ.  Neither  of  these  gentlemen  who  had  opposed  you  on  the 
Stevens  contract  negotiations  continued  to  be  a  director  for  more 
than  a  very  few  months ;  in  other  words,  Mr.  Lane  and  Mr.  Read 
resigned  and  at  the  next  annual  meeting  of  the  company,  Mr. 
Young,  who  makes  this  memorandum,  was  not  re-elected  ? 
A.  That  is  true. 
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Q.  Who  took  their  places  on  the  board?  A.  I  will  have  to 
refresh  my  recollection  about  that.    We  will  tell  you  in  a  moment. 

Q.  One  was  Mr.  W.  Leon  Pepperman,  was  he  not  ?  A.  I  don't 
think  so.     I  think  he  had  been  on  for  a  long  time. 

Q.  While  I  am  waiting  for  that  information,  there  is  produced 
and  handed  me  a  letter  from  Mr.  Burton  E.  Eames,  a  member 
of  the  law  firm  of  Tyler,  Corneau  &  Eames  of  Boston,  addressed 
to  you.  You  received  this  letter  dated  October  15th  ?  A.  Yes, 
sir,  and  that  is  my  answer  attached. 

Q.  And  annexed  to  it  is  your  reply  of  October  18th  ?    A.  Yes. 

Mr.  Colby. —  I  will  read  this  letter. 

Mr.  'Colby  reads  the  letter  referred  to  which  is  as  follows : 

"  Theodore  P.  Shonts,  Esq.,  President,  Interborough  Con- 
solidated Corporation,  New  York  City. 

"  Dear  Sie. — The  enclosed  copy  of  summons  was  served 
upon  Mr.  Cotting,  executor  of  the  wiU  of  Gardiner  M.  Lane, 
today.  This  follows  a  demand  which  was  made  upon  us 
last  week  for  the  production  of  papers  of  Mr.  Lane.  As  Mr. 
Cotting's  counsel,  I  have  advised  him  that  he  should  not  give 
up  Mr.  Lane's  papers  as  a  volunteer,  but  only  imder  an 
order  of  a  court  having  jurisdiction.  I  am  writing  you  as 
a  matter  of  courtesy,  thinking  that  you  may  wish  to  make 
suggestions  in  the  matter." 

the  summons  enclosed  was  from  the  Commonwealth  of  Massa- 
chusetts to  Charles  E.  Cotting,  and  called  upon  him,  among  other 
things,  to  produce  at  a  time  and  place  therein  specified,  all  books, 
letters,  copies  of  letters,  written  by  or  addressed  to  Gardiner  M. 
Lane,  and  all  papers  of  Gardiner  M.  Lane  now  in  your  possession 
or  under  your  control,  which  in  any  manner  relate  to  the  affairs 
of  the  Interborough  Rapid  Transit  Company,  and  particularly 
all  books,  letters,  documents,  memoranda,  or  other  writings,  relat- 
ing in  any  manner  to  negotiations  for  the  construction  of  third 
tracks  on  the  Second,  Third  and  Ninth  avenue  lines  of  the  Man- 
hattan Elevated  Railroad  Company  of  New  York,  and  for  the 
construction  of  additions  and  extensions  to  the  said  line.  That 
was  the  committee  proceeding  in  Boston,  and  the  answer  by  Mr. 
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Shonts  to  this  letter  of  Mr.  Eames,  which,  however,  is  addressed 
to  Mr.  Charles  Tyler,  who,  I  take  is,  is  the  senior  member  of 
Tyler,  'Comeau  &  Eames,  and  the  letter  says : 

"  Deae  Sie. — - 1  am  in  receipt  of  your  letter  of  October 
15,  1915,  enclosing  a  copy  of  the  summons  served  upon  Mr. 
Cotting,  executor  of  the  will  of  Gardiner  M.  Lane,  to  pro- 
duce Mr.  Lane's  papers  before  the  Joint  Committee  of 
the  New  York  L^slature  sitting  in  Boston.  I  note  that 
you  have  advised  Mr.  Cotting  that  he  should  not  give  up 
Mr.  Lane's  papers  as  a  volunteer,  but  only  under  an  order 
of  a  court  having  jurisdiction,  and  that  you  are  writing 
as  a  matter  of  courtesy,  thinking  I  may  wish  to  make  sug- 
gestions in  the  matter. 

"  I  thank  you  for  your  courtesy,  which  is  much  appre- 
ciated. I  am  obliged  to  say,  however,  that  I  have  no  sugges- 
tions to  make  in  view  of  the  fact  that  our  own  attorney  had 
assured  the  Chairman  and  counsel  of  this  Committee  that 
we  would  produce  all  papers  upon  request,  without  service 
of  process. 

"  This  was  known  to  the  Chairman  of  the  Committee 
before  he  went  to  Boston,  but  he  seemed  to  prefer  a  course 
which  would  attract  newspaper  attention. 

"  There  is  not  the  slightest  objection  on  our  part  to  the 
inspection  by  the  Committee  of  any  of  Mr.  Lane's  letters  to 
me.  or  to  this  company,  relating  to  our  affairs. 

"  Yours  vei-y  truly." 
By  Mr.  Colby: 

Q.  You  signed  that  letter  ?    A.  I  did. 

Q.  The  permission  that  you  expressed  in  the  final  paragraph  is 
not  broad  enough  to  include  the  memorandum  which  Mr.  Lane 
apparently  had  preserved  of  this  transaction,  is  it  ?  A.  We  did  not 
mean  to  make  any  reservation.  I  do  not  think  that  was  thought 
of  then.    I  do  not  think  we  knew  anything  about  it. 

Q.  The  subpoena  directly  calls  for  documents,  memoranda,  or 
other  items,  and  the  permission  is,  I  should  say,  quite  definitely 
restricted  to  letters  of  Mr.  Lane  to  you  or  to  the  company  ?  A.  I 
meant  everything  that  was  under  investigation. 
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Q.  You  could  have  produced  Mr.  Lane's  letters  to  you,  and  the 
company  could  have  produced  Mr.  Lane's  letters  to  it,  and  the 
Conmiittee  did,  not  have  to  go  to  Boston  to  get  copies  of  those 
communications;  that  is  true,  isn't  it?  A.  I  did  not  keep  those 
dates  in  my  mind.  I  meant  that  to  be  a  general  release  of  any 
papers  that  had  any  bearing  to  your  investigation.  There  are 
many  matters,  covering  many  years,  having  nothing  to  do  with  this 
investigation. 

Q.  !N"eitheir  the  executor,  nor  his  counsel,  Mr.  Tyler,  could  infer 
from  that  that  it  was  a  general  release?  A.  So  you  say,  and  I 
haven't  heard  from  them  since. 

Q.  All  you  said  was,  you  had  no  objection  to  the  Committee 
inspecting  Mr.  Lane's  letters  to  you,  or  to  the  company;  why 
should  they  go  to  Boston  to  get  letters  which  were  in  your  posses- 
sion or  in  the  possession  of  the  Company  ?  A.  Is  what  I  said  this 
afternoon  considered  definite  ?    If  not,  let  us  cure  it  now. 

Q.  You  are  willing  to  have  the  memorandum  produced,  are 
you  ?    A.  Yes,  sir ;  I  have  so  testified. 

Q.  Are  you  able  to  give  us  the  naines  of  the  directors  now  who 
succeeded  Mr.  E-ead,  Mr.  Lane  and  Mr.  Young  ?  A.  We  have  sent 
up  for  them. 

Q.  How  long  were  you  in  Europe  in  1913  ?  A.  About  two 
months.     I  returned  early  in  September. 

Q.  How  soon  after  you  returned  did  you  take  up  the  question 
of  the  third-tracking  and  the  extension  of  the  elevated  ?  A.  Two 
or  three  months;  as  soon  as  I  got  my  work  cleaned  up  and  got 
around  to  it. 

Q.  What  did  you  find  was  the  attitude  of  your  special  commit- 
tee on  awarding  the  contract  to  Mr.  Stevens?  A.  I  did  not  call 
them  together  for  the  reason  stated,  the  failure  of  his  company 
had  taken  him  out  of  consideration,  and  the  Public  Service  Com- 
mission had  taken  no  action,  and  I  never  took  it  up  with  thetm 
again. 

Chairman  Thompson. —  I  want  to  call  attention  to  this  letter  of 
October  18th ;  was  that  dictated  by  you  ? 

Mr.  Shonts. —  Yes,  sir.  As  I  recollect,  it  is.  I  usually  dictate 
those  letters  and  send  them  in  to  counsel  to  see  if  they  are  all 
right. 
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Chairman  Thompson. —  Did  you  know  when  you  wrote  this  let- 
ter what  this  Committee  was  trying  to  get  was  some  personal 
memorandum  of  Mr.  Lane's  ? 

Mr.  iShonts. —  Ho,  sir. 

Chairman  Thompson. —  Then  you  were  misinformed  as  to  what 
we  were  trying  to  get  in  Boston,  weren't  you  ? 

Mr.  Shonts. —  If  you  were  trying  to  get  a  personal  memoran- 
dum, I  knew  nothing  about  it  at  that  tima 

Chairman  Thompson. —  Did  you  think  this  Committee  went  to 
Boston  to  get  some  copies  of  letters  that  were  in  your  file  ? 

Mr.  Shonts. —  I  don't  want  to  be  disrespectful,  but  I  have  an 
awful  lot  of  work  to  do,  and  I  do  not  read  everything  that  I  really 
ought  to  read. 

Chairman  Thompson. —  I  wanted  to  see  if  you  thought  we  would 
go  to  Boston  and  spend  a  lot  of  money  hiring  lawyers  and  going 
to  court  to  get  letters,  copies  of  which  were  in  your  files  ? 

Mr.  Shonts. —  If  I  was  asked  that  question,  I  would  say  no. 

Chairman  Thompson. —  Did  you  think  that  when  you  wrote  this 
letter? 

Mr.  Shonts. —  I  don't  know  what  I  thought. 

Chairman  Thompson. —  Your  idea  is,  you  rather  wrote  this  let- 
ter without  thinking  ? 

Mr.  Shonts. —  Without  either  knowing  or  thinking  of  that 
feature  of  your  work. 

Chairman  Thompson. —  When  you  say  that  you  had  assured  the 
Chairman  that  you  would  produce  all  papers  upon  request,  you 
go  on  and  say,  "  This  was  known  to  the  Chairman  of  the  Commit- 
tee before  he  went  to  Boston,  but  he  seemed  to  prefer  a  course 
which  would  attract  newspaper  attention  " ;  did  you  think  I  had 
gone  to  Boston  — 

Mr.  Shonts. —  I  didn't  know  you  as  well  as  I  do  now  then. 
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'Chairman  Thompson.—  Did  you  really  think  we  were  going  to 
Boston  to  get  something  we  could  have  produced  from  your  files  ? 

Mr.  Shonts. —  I  do  not  remember  that  I  knew  about  the  special 
memorandum  at  that  time. 

Chairman  Thompson. —  You  must  have  thought  we  were  going 
there  to  get  something  you  had  on  your  files ;  is  that  true  ? 

Mr.  Shonts. —  That  must  have  been  it. 

Chairman  Thompson. —  Now  that  you  know  what  we  were  in 
Boston  for,  do  you  think  that  letter  was  justified  ? 

Mr.  Shonts. —  It  may  be  justified  by  what  was  in  my  mind  at 
that  time,  but  not  now. 

Chairman  Thompson. —  That  memorandum  would  be  pretty 
important  for  this  Committee  to  know,  wouldn't  it  ? 

Mr.  Shonts. —  That  is  for  you  people  to  decide.  I  do  not  know 
what  is  in  it. 

Chairman  Thompson. —  I  do  not  want  a  misunderstanding ; 
newspaper  attention  is  something  we  do  not  ask  for  except  it  helps 
in  an  investigation,  and  I  want  to  say  it  is  of  great  assistance  in 
an  investigation,  and  people  ought  to  be  under  obligation  for  what 
the  newspapers  do. 

Mr.  Shonts. —  I  think  you  are  seriously  at  work,  Mr.  Chairman. 

Chairman  Thompson. —  We  have  had  a  great  deal  of  help  from 
the  newspapers,  without  which  we  would  not  have  succeeded  as 
well  as  we  have. 

Mr.  Colby. —  I  call  the  Chair's  attention  to  the  fact  I  have 
not  as  yet  offered  in  evidence  the  memorandum  handed  me  of  the 
Stevens  contract,  as  submitted  to  the  Board  of  Directors  of  June 
Mth,  but  I  would  like  to  offer  as  a  version  of  that  contract  this 
statement  of  the  contract  attached  to  the  application  to  the  Public 
Service  Commission  for  its  approval  in  advance  of  execution. 

Chairman  Thompson. —  You  have  the  contract,  as  it  is. 

Mr.  Colby. —  It  seems  to  me  this  is  the  best  evidence  of  what 
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that  contract  was,  although  I  have  no  reason  to  cast  the  least  doubt 
upon  the  accuracy  of  the  memorandum  handed  me.  This  is  a 
statement,  and  before  I  leave  that  point,  I  would  like  to  ask  the 
witness  this  one  question. 

By  Mr.  Colby : 

Q.  Did  you  hear  any  expression  in  any  manner,  from  the 
Public  Service  Commission,  that  your  request  for  its  approval  of 
a  contract  in  advance  of  execution  was  a  preposterous  request  ? 
A.  I  have  no  recollection  of  any  member  of  the  Commission 
going  on  record  in  regard  to  our  request  at  all.  Further  than 
that,  they  would  consider,  and  I  think  the  Chairman  said  he 
would  consider,  "  and  you  better  write  it  out,  and  we  will 
consider  it." 

Q.  You  asked  them  to  do  more  than  approve  in  advance  of  the 
execution  of  the  contract,  you  asked  them  to  waive  approval  ?  A.  I 
asked  them  to  waive  their  contractural  rights  which  required  us  to 
submit  to  them  any  contracts  for  elevated  extensions  before  they 
were  awarded. 

Q.  In  other  words,  a  right  that  had  been  reserved  by  the  Public 
Service  Commission  affecting  public  interests,  you  asked  them  to 
waive?  A.  I  asked  them  to  waive  that  specific  reservation  that 
we  have  referred  to. 

Q.  Now,  notwithstanding  the  failure  of  the  Stevens  contract 
and  the  collapse  of  his  company,  which  took  him  out  of  the  run- 
ning, you  made  a  very  similar  contract  with  T.  A.  Gillespie, 
didn't  you  ?    A.  Not  at  all  similar. 

Q.  With  the  T.  A.  Gillespie  Company  ?  A.  Not  at  all  similar 
with  the  Stevens  proposed  form  of  contract  as  drafted. 

Q.  In  what  respects  was  it  dissimilar?  A.  Equipment  was 
eliminated. 

Q.  What  do  you  mean  by  that  ?  A.  I  mean  the  signalling  and 
rolling  stock,  which  amounted  to  fully  half  of  the  contracts  or 
approximately  half,  was  eliminated.  The  contractor  was 
required  ■ — 

Q.  What  do  you  mean  by  eliminated  ?  A.  Taken  out  of  the 
contract. 

Q.  Taken  out  of  it  ?  A.  I  am  speaking  of  the  difference.  That 
was  in  as  drafted. 
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Q.  You  mean  the  contractor  had  to  supply  it  under  the  Stevens 
contract?  A.  JSTo,  sir;  I  mean  under  the  Stevens  contract  Stevens 
would  have  had  a  right  to  supply  the  equipment  consisting  of 
sigiials  and  the  other  things,  rolling  stock,  etc.,  and  that  was  the 
question  Mr.  Berwind  asked  me  when  the  matter  first  came  up, 
what  particular  help  I  thought  Mr.  Stevens  would  give  on  that, 
and  I  told  him  I  didn't  think  he  would  give  us  any,  and  I  thought 
we  were  ahead  of  the  world  on  signalling  and  rolling  stock,  and  I 
did  think  so,  and  that  was  eliminated  in — ■ 

Q.  Mr.  Stevens  was  to  supply  equipment,  signalling  and  rolling 
stock  ?  A.  As  the  thing  was  drafted,  everything  he  asked  for  was 
in  there. 

Q.  But  the  contract  with  Mr.  Gillespie  eliminated  signalling 
and  equipment  and  rolling  stock  ?    A.  Yes,  sir. 

Q.  How  was  that  to  be  supplied?  We  supplied  that  our- 
selves on  competitive  bidding. 

Q.  You,  under  the  Gillsepie  contract,  were  to  supply  — 
A.  That  has  nothing  to  do  with  the  Gillsepie  contract.  We  buy 
that  ourselves.  That  was  entirely  removed,  and  Gillespie  had 
nothing  to  do  with  it  at  all. 

Q.  It  had  not  ceased  to  be  an  essential  feature  of  the  work? 
A.  E^o,  sir,  but  our  own  organization  is  handling  that  itself. 

Q.  Under  the  proposed  Stevens  contract  he  was  to  supply  sig- 
nalling equipment  and  rolling  stock,  and  under  the  Gillespie  con- 
tract the  Interborough  supplied  that  ?  A.  You  are  right  in  stating 
that  under  the  proposed  Stevens  contract,  as  drafted,  the  equip- 
ment was  included,  but  which  was  the  first  item  eliminated  when 
the  matter  came  up  in  our  Board,  and  from  that  time  on  it  was 
out  of  the  Stevens  contract  and  it  was  never  put  back  in  any 
contract,  and  we  handled  that  ourselves. 

Q.  You  are  testifying  as  to  the  differences  between  the  Stevens 
and  the  Gillespie  contracts  ?  A.  Yes,  sir,  as  framed  up  under  the 
GiUespie  contract  the  contractors  have  to  furnish  the  plant. 

Q.  They  have  to  furnish  the  plant  ?  A.  Yes,  sir,  and  they  pay 
their  own  administrative  expenses.  By  administrative  expenses 
I  mean  the  members  of  the  firm,  just  as  in  our  office,  those  that 
administer  the  general  affairs,  and  every  man  that  is  on  the  job 
and  gives  his  whole  time  to  the  job,  of  course  his  salary  is  part 
of  the  cost  in  the  Gillespie  contract. 
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Q.  And  the  administrative  expenses  means  the  salaries  of  the 
officers  of  the  T.  A.  Gillespie  Company  ?  A.  The  principals  them- 
selves draw  no  salary,  and  if  they  do,  we  have  nothing  to  do  with 
it. 

Q,  What  other  differences  were  there?  A.  Those  were  the 
chief  —  we  retained  the  same  close  personal  supervision  of  the 
work;  the  Interborough  retained  the  same  close  personal  super- 
vision of  the  work. 

Q.  Do  you  mean  that  the  Interborough  supplies  engineering 
superintendence?  A.  Yes,  sir,  to  supervise  and  see  that  the  Gil- 
lespies  carry  out  the  terms  of  the  contract,  in  accordance  with  the 
terms  of  the  contract. 

Q.  And  the  Interborough  does  that  at  its  own  expense  ?  A.  Yes, 
sir ;  otherwise  we  would  be  turning  over  work  to  outsiders  here. 

Q.  And  what  other  differences  were  there  between  the  two 
contracts  ?    A.  Those  are  the  essential  differences. 

Q.  Was  this  contract  with  the  T.  A.  Gillespie  Company  entered 
into  after  discussion  in  your  Board  ?    A.  Yes,  sir. 

Q.  And  under  authority  of  resolutions  adopted  by  the  Board  ? 
A.  Yes,  sir.  We  received  six  bids,  Mr.  Counsel,  with  the  right 
to  reject  any  and  all  bids.  None  of  the  bids  were  satisfactory, 
and  I  so  reported  to  the  Board.  You  will  find  that  in  the  various 
minutes. 

Mr.  Colby.—  Is  this  the  first  mention  of  the  Gillespie  contract, 
Mr.  Fisher  ? 

Mr.  Fisher.— I  am  not  sure.  I  think  it  was  a  resolution  before 
that,  asking  for  bids. 

By  Mr.  Colby: 

Q.  Mr.  Fisher  refers  me  to  the  minutes  of  the  Executive  Com- 
mittee of  the  Board  held  on  December  15,  1913 ;  this  is  apparently 
a  special  meeting  of  the  committee,  and  I  understand,  Mr.  Secre- 
tary, that  this  is  the  first  reference  to  contracts  for  the  third-track- 
ing and  extension  of  the  elevated  lines  in  connection  with  T.  A. 
Gillespie  &  Company  in  your  minute  book ;  is  that  correct  ? 

}lr.  Fisher.-^  Yes,  sir, 
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By]\lr.  Colby: 

Q.  I  read  tlie  following  resolution :  "  iiesolved  that  the  proper 
officers  of  this  company  be,  and  they  hereby  are  directed  to  prepare 
specifications  and  procure  bids  from  the  following  firms  for  the 
construction  of  the  third  tracks  and  improvements  on  the  Second, 
Third  and  Ninth  Avenue  Elevated  Lines  of  the  Manhattan  Hall- 
way Company:  Gillespie  Brothers,  Incorporated;  the  Pittsburg 
Contracting  Company;  Bradley  Contracting  Company;  Snare  & 
Triest  Company;  Kent  Engineering  Company;  Terry  &  Tench 
Company  " ;  how  were  those  firms  selected  ?  A.  Well,  I  started 
in  to  tell  a  while  ago.  We  were  trying  to  select  the  most  skilKul 
firms  best  qualified  to  do  this  particular  class  of  work  and  all  of 
our  engineering  force  agreed,  as  I  told  you,  that. so  far  as  the  steel 
erection  was  concerned,  they  thought  that  Terry  &  Tench  probably 
led  the  world,  with  Snare  &  Triest  a  close  second.  They  all  agreed 
that  so  far  as  organizing  ability  and  driving  force  in  sub-surface 
work,  and  I  use  their  language,  and  they  said  they  meant  water 
pipe,  and  so  forth,  of  which  the  streets  are  so  full,  and  we  had  so 
many  to  remove,  that  there  was  no  person  in  Mr.  Gillespie's  class. 
I  think  I  said,  "  Isn't  Bradley  one  of  the  biggest  contractors,  and 
hasn't  he  more  contracts  than  anybody  else  for  subway  work  in 
the  city,  and  isn't  he  the  fellow  that  had  to  go  under  us  once  or 
twice  in  Brooklyn  and  had  relations  with  keeping  up  our  structure 
under  train  movement?"  and  they  said  yes,  and  I  said,  "Why 
isn't  he  a  good  man  ?"  and  our  chief  engineer,  Mr.  Pegram,  men- 
tioned the  Pittsburg  Company,  because  he  said  "  I  think  a  man 
by  the  name  of  Swenson  was  chief  engineer,"  and  he  has  known 
him  and  he  was  a  great  iron  and  steel  man  in  Pittsburg,  and  has 
done  some  wonderful  work  in  the  Catskills,  and  was  a  strong  com- 
jyanj,  and  good  people,  and  that  is  how  that  name  came  in,  and  we, 
so  far  as  Mr.  Tench  was  concerned,  someone  suggested,  one  of  our 
engineering  staff  —  I  don't  mean  Tench,  but  Kent  had  been  a  vice- 
president  of  the  Westinghouse  Church,  Kerr  Company,  and  had 
charge  of  all  the  Pennsylvania  work  here,  and  was  wonderfully 
well  qualified  for  this  kind  of  work,  and  had  started  in  for  him- 
self and  could  probably  get  a  low  bid  from  him.  I  know  that 
suggestion  was  made,  and  his  name  was  added,  and  so  we  made  up 
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the  group,  each  of  which  we  thought  would  be  qualified  to  do  this 
work,  not  that  each  would  do  the  steel  work  as  well  as  we  hoped 
Terry  &  Tench  and  Snare  &  Triest  would,  and  when  the  hids  were 
finally  all  in,  as  is  the  custom  with  our  company,  to  the  chief  engi- 
neer's office  and  opened  it  was  reported  to  me  by  the  chief  engineer, 
or  by  Mr.  Hedley,  more  likely,  the  vice-president  to  whom  the 
chief  engineer  reports,  that  Mr.  Grillespie  was  the  lowest  bidder, 
and  I  reported  to  the  Board  or  the  Executive  Committee,  I  do  not 
remember  which,  that  I  was  not  satisfied  with  any  of  the  bids 
because  we  felt  sure  that  Terry  &  Tench  and  Snare  &  Triest  were 
the  people  we  wanted  to  do  that  steel  erection  — 

Q.  I  was  questioning  you  on  the  point  as  to  why  you  limited  the 
bidding ;  why  didn't  you  ask  for  bids  generally  ?  A.  No  one  else 
was  suggested  that  had  particular  skill. 

Q.  That  was  a  stipulation  against  your  interest,  in  restricting 
the  bidding  to  six  ?  A.  That  is  always  the  case  when  you  get  very 
skillful  men  for  any  job,  you  don't  find  so  many  as  in  less 
important  work. 

Q.  If  you  invited  bids  open  and  general —  A.  I  would  have 
resigned  my  job  and  split  with  the  city  on  the  question  of  that,^ — 
on  that  same  question,  and  never  made  a  contract  with  them  before 
I  would  have  taken  on  my  conscience  the  crime  of  letting  any 
incompetent  men  come  in  there  to  save  a  few  dollars  and  under- 
take to  do  that  work  where  we  are  handling  over  3,400  trains  a 
day. 

Q.  You  could  have  passed  also  upon  the  competence  of  the 
bidders  as  well  as  the  terms  ?  A.  We  exercised  our  best  judgment, 
and  that  was  to  get  the  most  skilled  men  and  limit  the  bidding  to 
those  we  felt  were  competent,  and  that  was  our  best  judgment  at 
the  time,  and  it  is  my  best  judgment  now.  We  are  very  proud  of 
the  way  it  has  been  accomplished,  and  we  think  it  has  been 
accomplished  at  a  very  reasonable  sum. 

Q.  When  was  the  invitation  for  bids  issued  ?  A.  Soon  following 
that.    I  do  not  follow  those  dates. 

Q.  The  resolution  was  passed  on  December  15th  and  I  am 
handed,  Mr.  Chairman,  an  invitation  for  bids  dated  December  16, 
1913.  When  were  the  bids  received?  A.  Doesn't  that  file  of 
yours  show  ?    I  haven't  it  in  mind.    I  am  told  your  file  shows. 
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Chairman  Thompson. —  It  was  along  about  the  20th  of  Decem- 
ber, 1914,  I  think  it  was. 

Mr.  Quackenbush. —  December  23,  1913. 

Mr.  Colby. —  Bids  were  opened  on  December  23,  and  the 
contract  was  let  on  what  date  ? 

Mr.  Quackenbush. —  February  13,  1914.  The  contract  was 
executed  on  the  13th  of  February. 

Q,  Have  you  those  dates  clearly  in  mind  ?  Do  you  know  the 
number  of  days  that  elapsed  between  the  invitation  for  bids  and 
the  dates  that  they  were  actually  received  ?  A.  I  think  the  bids 
were  in  eight  days  from  the  time,  I  think  the  specifications  were 
submitted  to  them.  We  went  into  it  very  thoroughly.  There  is 
no  doubt  about  that. 

Q.  Who  is  most  likely  to  be  able  to  give  us  that  information  ? 
A.  I  think  Mr.  Fisher. 

Q.  Mr.  Fisher,  what  is  the  date  on  which  the  contract  was 
advertised?     A.   (By  Mr.  Fisher)  January  20,  1914. 

(Witness  reading  from  book.) 

Q.  Let  me  have  that  book,  will  you  please.  I  have  the  minutes 
of  the  meeting  of  the  executive  committee  of  January  20,  1914, 
Mr.  Shonts.  Was  the  president  sitting  formally  and  the  subject 
submitted  and  bids  requested  for  the  construction  of  additional 
tracks  on  the  Second,  Third  avenue  and  other  lines  which  we  have 
had  under  discussion  ?  A.  The  form  of  the  contract  required  that 
the  obligation  imposed  upon  the  company  was  that  the  certificate 
should  be  under  the  provisions,  or  rather  the  specifications  of  the 
chief  engineer  of  this  company.  The  Interborough  Rapid  Transit 
Company  to  pay  to  the  contractor  the  actual  and  necessary  cost  to 
be  incurred  by  him, — 

Chairman  Thompson.^  I  don't  think  an  explanation  in  detail 
of  this  is  necessary,  Mr.  Shonts. 

Q.  There  appears  in  this  statement  enumerations  of  the  bids 
the  William  Bradley  Company  being  for  cost  plus  eighteen  per 
cent,  same  amount  for  the  Pittsburgh  Constructing  Company, — 
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Siiaie  &  Triest  being  cost  plus  fifteen  and  threei-fourths  per  cent., 
and  Terry  &  Tencli  coet  plus  fifteen  and  one-half  per  cent.,  and 
T.  A.  Gillespie  Company,  cost  plus  fifteen  per  cent.,  that  being 
the  lowest  bid  received. 

Q.  Was  the  contract  made  in  pursuance  of  the  terms  of  this 
resolution?  A.  I  reported  to  the  board  that  in  my  judgment 
none  of  these  bids  were  satisfactory,  because,  as  I  have  stated, 
we  were  most  anxious  to  have  Terry  &  Tench  and  Snare  &  Triest 
on  the  steel  work.  But  I  said  to  the  board  that  if  they  would 
authorize  me  so  to  do,  I  would  send  to  T.  A.  Gillespie  'Company 
and  would  ask  them  if  they  would  have  associated  with  them 
Terry  &  Tench  and  Snare  &  Triest  and  make  a  new  bid  under 
which  the  three  applicants  could  join,  that  I  would  recommend 
the  awarding  of  the  contract  to  the  combined  firm  and  a  resolu- 
tion to  that  effect  and  a  resolution  giving  me  that  authority  was 
passed.  I  sent  for  Mr.  Gillespie  and  stated  the  substance  of 
what  I  have  just  testified  to  now.  He  agreed  to  undertake  this 
proposition  on  the  basis  of  fifteen  per  cent,  and  afterwards  we 
received  bids  from  them  under  that  basis  and  the  contract  was 
awarded. 

Q.  Mr.  Fisher,  where  is  the  contract  under  which  the  contract 
was  authorized  specifically?  Where  is  the  resolution  specifically 
authorizing  the  contract?  Is  it  this  resolution.  (Counsel  indi- 
cating resolution  to  witness.) 

Mr.  Fisher. —  I  think  it  is  that  resolution  of  January  20th. 

Q.  Is  there  a  later  one  ?  A.  This  is  the  resolution  under  which 
the  contract  was  made.  (Witness  indicating  resolution  to 
counsel. ) 

Q.  This  is  the  resolution  of  January  20th,  1914,  reading  as 
follows :  "  That  the  president  be  and  hereby  is  authorized  to 
award  contract  third-tracking  above  described  to  the  T.  A.  Gil- 
lespie Company  upon  the  condition  that  they  may  associate  with 
it  Terry  &  Tench,  Inc.,  and  Snare  &  Triest  on  the  basis  of  cost 
plus  fifteen  per  cent.,  and  that  the  bids  be  accepted  as  addressed." 
Was  the  form  of  the  contract  so  approved  at  that  time  ?    A.  Yes. 

Q.  Was  it  submitted  to  the  board  at  that  time  ?  A.  I  imagine  so. 

Chairman   Thompson. — Mr.    Shonts,   you   say   that  you   were 
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satisfied  tliat  Terry  &  Tencli  ^vas  the  best  firm  and  that  Snare  & 
Triest  was  second  ?    A.  Yes. 

By  Chairman  Thompson: 

Q.  Wasn't  it  a  rather  peculiar  thing  that  this  contract  went  to 
the  three  people  that  you  wanted  ?  A.  Well,  it  went  to  the  three 
that  constituted  the  lowest  bidder,  because,  Mr.  Chairman  — 

Q.  (Interrupting.)  I  don't  think  it  is  necessary  for  you  to 
make  any  long  explanation  about  this  thing,  Mr.  Shouts.  The 
question  is  do  you  think  that  kind  of  bidding,  when,  you  limit  it 
to  these  men,  do  you  think  you  have  a  right  to  call  that  competi- 
tive bidding?    A,  Yes. 

Q.  Don't  you  think  it  is  non-competitive  ?    A.  I  do  not. 

Q.  Pretty  neai-ly  everybody  else  does.  A.  M^'ell,  I  am  sorry. 
But  I  think  you  have  got  to  take  into  consideration  the  great 
hazards  connected  with  the  work. 

Q.  I  don't  care  about  these  explanations.  It's  perfectly  easy 
for  six  men  to  get  together  if  they  know  who  each  other  are  before 
they  start.  Isn't  that  so?  A.  Six  men  could  get  together, 
certainly. 

Q,  They  could  all  agree  to  whom  the  bid  would  go,  too,  couldn't 
they  ?  A.  Why,  I  don't  believe  anyone  was  disregarded.  I  don't 
believe  they  were.  You  have  to  select  very  efficient  people  for 
this  work,  and  I  will  tell  you  that  in  my  judgment  the  hazard  of 
these  enterprises  exceeds  the  hazard  of  any  structural  undertaking 
in  this  world. 

Q.  That  is  all  right  for  you  to  sit  here  and  talk  and  tell  us 
all  about  the  hazards  of  this  enterprise,  but  I  want  to  say  this  to 
you,  that  I  am  only  a  lawyer,  and  you  give  me  the  Stevens  con- 
tract and  I  will  take  it  for  ten  per  cent,  and  do  it  satisfactorily 
if  you  will  associate  me  with  a  high-class  engineer,  and  I  don't 
know  a  thing  about  engineering  either.  A.  As  an  answer  to  this, 
Mr.  'Chairman,  I  will  tell  you  something.  We  have  a  contract 
with  the  city  of  New  York  under  which  it  is  specifically  stated 
that  we  shall  not  make  a  profit.  This  is  under  contracts  ISTos.  1 
and  2,  and  it  is  specifically  provided  that  we  shall  not  make  a 
profit.  We  have  been  running  along  under  that  contract  for  ten 
years  or  more.  We  are  required  to  do  any  work  the  city  of  New 
York  calls  upon  us  to  do.    ISTow  the  city  of  New  York  authorized 
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us  to  charge  as  an  overhead  charge  ten  per  cent,  in  addition  to 
the  cost  of  material,  and  ■fifteen  per  cent,  in  addition  to  the  cost 
of  labor,  and  since  the  last  compensation  law  has  been  passed  they 
allow  ns  to  charge  ten  per  cent,  more  because  of  the  cost  of  labor. 

Q.  Now,  Mr.  Shouts,  I  am  not  going  to  allow  any  long  detailed 
statement  to  appear  on  the  record  about  this  thing.  A.  Well,  Mr. 
Chairman,  you  are  the  arbiter.  We  can  show  you  when  there 
have  been  times  that  we  lost  money  on  that  basis. 

Q.  Well  now,  that  Stevens  contract  was  presented  to  the  board 
of  directors  by  you,  was  it  not?  A.  Not  for  any  action  in  the 
form  it  was  in.  That  was  only  a  draft  copy.  Get  that  out  of 
your  mind  clearly. 

Q.  You  mean  to  say  it  was  not  for  any  action  ?  A.  No,  not  in 
the  shape  it  was  in. 

Q.  Was  it  not  presented  to  the  Public  Service  Commission  for 
action  ?    A.  Only  except  as  to  form,  which  is  entirely  different. 

Q.  What  do  you  mean  by  that?  A.  I  mean  as  to  the  legal 
phraseology  of  it.  We  could  talce  in  or  out  anything  we  may 
please. 

Q.  You  could  tate  Stevens'  name  out  and  put  in  somebody 
else,  could  you  not?    A.  Yes. 

Q.  You  never  in  the  world  intended  to  do  this  work  with 
Stevens,  did  you  ?    A.  I  never  had  any  other  thought. 

Q.  Do  you  think,  Mr.  Shonts,  that  Stevens  ever  thought  he 
was  ever  going  to  get  the  contract?  A.  If  he  didn't  he  was  a 
damned  fool,  because  he  was  making  arrangements  to  turn  over 
the  construction  contract  to  other  people  so  that  he  could  give  the 
matter  his  personal  attention. 

Q.  Isn't  it  a  fact,  Mr.  Shonts,  that  that  contract  provided  that 
Mr.  Stevens  or  whoever  the  contractor  might  be  would  not  pay  a 
cent  for  the  plant  ?    A.  I  understand  all  that. 

Q.  That  never  was  drawn  for  any  other  purpose  except, 

A.  (Interrupting)  Mr.  Chairman,  I  want  to  say 

Q.  (InteiTupting)  I  want  you  to  answer  my  question.  That 
contract  didn't  provide  that  the  contractor  should  provide  one 
cent's  worth  of  plant,  did  it?    A.  That  isn't  in  the  contract. 

Q.  Nor  one  cent  for  any  office?     A.  It  was  never  a  contract. 

Q.  Nor  a  cent  of  insurance  premium?  A.  I  might  say,  Mr. 
Chairman,  that  I  was  advised  by  my  lawyel-s 
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Q.  You  cannot  answer  questions  by  explanations.  I  am  not 
going  to  have  that.    A.  I  don't  mean  to  be  unfair,  Mr.  Chairman. 

Q.  Well,  Mr.  Shonts,  I  think  we  are  entitled  to  have  our  ques- 
tions answered.  ISTow,  Mr.  Shonts,  if  that  Stevens  contract  had 
been  awarded  Mr.  Stevens  would  have  been  allowed  10  per  cent. 
on  the  office  rent,  the  stenographers,  evervthing,  but  not  only  that, 
in  the  contract  he  got  10  per  cent,  of  it  as  commission,  is  that  not 
so?     A.  I  suppose  90. 

Q.  He  even  got  a  percentage  on  postage  stamps.  A.  Well,  that 
probably  would  have  happened  if  he  had  signed  the  contract. 

Q.  That  is  what  I  wanted  to  get  on  the  record,  that  you  under- 
stood that.  J^ow  the  members  of  the  board  of  directors,  they 
must  have  understood  it  in  that  way;  didn't  they  ?  A.  I  don't  see 
how  they  could  have  understood  it  in  any  other  way.  I  told 
theln  very  clearly  and  the  very  first  question  that  was  asked,  as 
I  have  testified  here,  was  the  elimination  of  half  of  it  right  off 
by  the  taking  out  of  the  equipment.  That  was  the  very  first  ques- 
tion asked  by  Mr.  Berwind,  and  I  agreed  with  him.  So  I  took 
out  half  of  the  whole  contract  at  one  scoop.  I  want  to  give  the 
facts  but  I  don't  want  to  be  placed  in  a  position  of  testifying  to 
something  that  is  wrong,  but  I  just  want  to  make  the  observation 
that  in  this  matter  Mr.  Lane,  Mr.  Berwind  and  Mr.  Young  all 
understood  that  the  first  thing  that  went  out  was  the  equipment. 
There  wasn't  one  of  them,  in  my  judgment,  but  what  understood 
that  that  was  the  casa 

Q.  You  say  you  took  out  the  equipment?    A.  Yes. 

Q.  You  did  leave  in  the  third-tracking  of  the  present  line  and 
extensions  ?  A.  Yes.  And  if  tliey  took  that  contract  for  that  10 
per  cent  and  furnished  the  plant  and  employees,  etc.,  they  would 
have  lost  money. 

Q.  Your  contract  didn't  provide  for  furnishing  the  plant  ?  A. 
We  discussed  it  and  it  was  agreed  upon  as  far  as  we  agreed  to 
anything.  The  proof  of  it  is  that  it  went  into  the  contract  that 
was  signed. 

Q.  It  was  not  until  after  the  Public  Service  Commission 

A.  (Interruption  by  witness)  Never  had  heard  from  the  Public 
Service  Commission  from  that  day  on.  I  never  heard  a  word 
from  them. 
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Q.  Your  third-tracking,  jour  connection  and  your  extensions 
outside  of  the  equipment,  would  that  amount  to  upwards  of  twenty 
million  dollars  ?  A.  No.  I  think  the  entire  proposition  was  esti- 
mated at  twenty-two  million  dollars,  and  about  ten  million  of  it 
was  for  equipment  and  the  total  amount  of  the  third-tracking, 
as  we  estimated  it,  and  of  the  extensions,  extensions  two  million, 
and  as  I  recall  the  third-tracking  cost  would  be  about  nine  million 
aside  from  the  percentage.  I  am  speaking  of  the  cost  of  labor 
and  material. 

Q.  Well,  Mr.  Shonts,  were  the  other  directors  in  the  same  state 
of  mind  on  this  proposition  as  you  were?  A.  The  best  thing  I 
could  suggest  in  that  matter,  Mr.  Chairman,  would  be  to  get  some 
of  the  other  directors  up  here  and  put  them  on  the  stand. 

Q.  Well,  we  want  to  get  your  idea.  A.  That  is  what  I  want 
to  tell  you.     That  is  my  idea. 

By  Mr.  Colby: 

Q.  Who  were  the  directors  who  succeeded  the  three  gentlemen 
who  terminated  their  relations  with  the  board  March  15,  1914? 

Mr.  Fisher. —  Charles  B.  Ludlow  was  elected  a  director  to  take 
,the  place  of  William  A.  Bead.  He  is  a  member  of  the  firm  of 
August  Belmont  &  Company.  September  24,  1913,  Mr.  Edwin 
S.  Morston  was  elected  to  take  the  place  of  Mr.  Young,  who 
would  not  be  elected  at  that  annual  meeting.  Mr.  Morston.  is 
president  of  the  Farmers'  Loan  &  Trust  Company.  On  January 
,18,  1916,  Mr.  G.  E.  Trippe  was  elected  to  take  the  place  of  Mr. 
Lane.    Mr.  G.  E.  Trippe  is  head  of  the  Westinghouse  concern. 

,     Chairman  Thompson. —  Mr.  Shonts  has  been  kind  enough  to 
give  us  this  letter,  which  I  will  read  into  the  record: 

The  following  letter  was  read  into  the  record  by  Chairman 
Thompson : 

"February  19,   1914. 

"Dear  Sir. —  Under  date  of  October  18,  1915,  I  wrote 
you  advising  you  that  there  was  not  the  slightest  objection 
on  our  part  to  the  inspection  by  the  Legislative  Committee 
of  any  of  Mr.  Lane's  letters  to  me  or  to  his  company  relating 
to  our  affairs.     At  that  time  I  had  not  heard  that  there 
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might  be  among  Mr.  Lane's  affairs  some  personal  memo- 
randa bearing  on  this  company's  affairs,  but  it  has  recently 
been  brought  to  my  attention  that  such  may  be  the  case  and 
I  am  writing  you  again  to  state  that  so  far  as  I  or  this  com- 
pany are  concerned  we  have  no  objection  to  the  inspection 
by  the  Committee  o£  any  of  Mr.  Lane's  letters  or  personal 
memoranda  that  have  any  bearing  upon  the  affairs  of  this 
company,  and  I  hereby,  on  my  own  behalf  and  of  the 
Interborough  Kapid  Transit  Company,  request  that  you 
permit  a  copy  thereof  to  be  taken  by  Hon.  George  F.  Thomp- 
son, Chairman  of  the  Joint  Committee,  or  his  authorized 
representative. 

"  Very  truly  yours, 

(sgd)     "  T.  P.  SHONTS, 

"  President." 
"  Mr.  Chas.  H.  Tyler, 

"  Tyler,  Comeau  &  Eames, 
"Ames  Building, 
"  Boston,  Mass." 
(In  ink)      "  I  make  the  same  request  of  the  executor. 

"  T.  P.  S." 

Chairman  Thompson. —  This  should  be  directed  to  the  execu- 
tors also. 

Mr.  Shonts. —  I  will  be  glad  to  add  that. 

At  the  bottom  of  the  letter  is  the  ink  notation : 

"  I  make  the  same  request  of  the  executors."     (Signed) 
"T.  P.  Shonts." 

Chairman  Thompson.^  We  will  adjourn  now  until  Monday 
morning,  February  21st,  at  11  a.  m.,  and  all  witnesses  under 
subpoena  are  directed  to  be  present  at  that  time. 

The  Committee  thereupon  adjourned  until  Monday,  February 
21,  1916,  at  11  A.  M, 
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FEBRUARY  21,  1916 

ISTew  York  County  Lawyers'  Association  ' 
165  Broadway,  ISTew  York  City 

Assemblyman  Burr  acting  as  Chairman. 

Chairman  Burr. —  The  Committee  will  come  to  order.  We 
will  take  a  recess  for  twenty  minutes.  All  persons  under  sub- 
poena will  remain  here,  please. 


.     The  Committee  reconvened  after  recess  with  Senator  George 
F.  Thompson  acting  as  Chairman. 

Chairman  Thompson. —  The  following  letter  was  received  by 
the  Chairman  of  the  Committee: 

Febeuary  19,  1910 
"  Hon.   George  F.   Thompson,   Hotel  Biltmore,   New  York 
City. 

My  dear  Senator  Thompson. —  I  regret  that  I  must  ask 
you  to  relieve  me  at  once  of  my  duties  as  counsel  to  the 
Joint  Committee  of  the  Senate  and  Assembly,  of  which  you 
are  Chairman,  and  to  accept  my  resignation  herewith. 
"  Yours  very  truly, 

"  Bainbridge  Colby." 

TiiEODOEE  P.  Shonxs  recalled. 

Examination  by  Mr.  Smith : 

Q.  Mr.  Shouts,  are  you  sure  that  after  the  visit  of  Mr.  Lane, 
the  Director  of  the  Interborough,  to  Mr.  J.  P.  Morgan,  in  rela- 
tion to  the  Stevens  contract  then  pending,  or  presented  to  the 
jinterborough  directorate,  that  you  did  not  receive  a  letter  from 
Mr.  Morgan  in  relation  to  that  Stevens  contract?     A.  T  am  very 
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^positive  of  it,  having  searched  carefully  since  I  was  asked  the 
pther  day,  and  having  no  recollection  of  it. 

Q.  You  have  made  an  examination  of  your  records  for  the 
.purpose  of  discovering  such  a  letter  ?    A.  Yes. 

Q.  And  if  you  had  received  such  a  letter,  you  would  consider 
it  an  Interborough  matter,  so  it  would  appear  in  the  Interborough 
files  ?    A.     Yes. 

,     Q.  Did  you  examine  your  personal  files  for  it  ?     A.  Yes. 
,     Q.  And  had  the  Interborough  files  examined  ?    A.  Yes.  I  am 
,very  sure  there  was  no  letter  received  on  that  subject  from  Mr. 
JMorgan. 

■  Q.  You  are  just  as  certain  about  it  as  you  were  the  other  day, 
that  you  have  not  any  recollection  of  it?  A.  Yes.  Can  I  say 
one  thing? 

,    Chairman  Thompson.; — Yes. 

,  Mr.  Delancey  ISTicoU. —  I  received  a  letter  from  Mr.  Grout, 
jwhich  I  have  given  to  Mr.  Shonts  to  your  attention. 

\.  Mr.  Shonts. —  Mr.  Grout  writes  Mr.  Lincoln  a  letter  in  which 
^e  shows  at  lengfh  various  conferences  that  they  had  with  public 
^fiicials,  and  which  is  a  matter  of  public  record,  and  which  I  am 
;very  glad  to  submit  as  a  part  of  my  letter. 

Bj  Mr.  Smith: 

Q.  Would  it  be  possible  that  such  a  letter  from  Mr.  Morgan 
as  has  been  discussed  here  came  within  the  range  of  your  forget- 
f ulness  ?    A.  I  do  not  sec  how  I  could  forget  it. 

iBy  Chairman  Thompson: 

i  Q.  Of  course  I  have  not  any  objection  to  you  or  Mr.  Grout,  or 
anybody,  if  it  is  a  question  of  publicity,  giving  this  letter  to  the 
press  at  all,  but  this  is  a  matter  that  is  very  important,  and  I 
^uch  rather  Mr.  Grout  would  be  under  oath. 

J  Mr.  Delancey  NicoU. —  You  take  it  imder  advisement.  I  give 
it  to  you  to  take  it  under  advisement. 

Chairman  Thompson. —  Having  refused  the  other  lawyers  the 
privilege  of  making  statements  without  being  under  oath,  if  you 
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have  no  objection,  v?e  will  give  Mr.  Grout  an  opportunity  to  come 
here  and  explain  the  letter,  but  cannot  do  it  today. 

Mr.  Shouts. —  All  the  point,  I  have,  Mr.  Chairman,  is  that  I 
do  uot  want  to  do  any  person  any  injustice. 

Chairman  Thompson. —  And  we  do  not. 

Mr.  Shouts. —  And  I  know  you  do  not,  and  I  know  I  cannot 
remember  everything,  and  this  letter  does  refresh  my  recollection 
a  little. 

Chairman  Thompson. —  You  may  be  excused  until  2 :30  p.  m. 

Now,  I  want  to  make  this  statement  for  the  record.  This 
morning  Mr.  George  W.  Young,  who  has  been  under  subpoena 
before  this  Committee  every  day  including  today  —  I  sent  counsel 
to  the  place  where  he  was  found  living  at  the  time  the  subpoena 
was  originally  served  upon  him,  to  notify  him  to  be  here  at 
twelve  o'clock.  Counsel  reports  that  he  went  to  the  hotel,  and 
that  he  went  to  the  same  quarters  in  the  Hotel  JSTetherland,  where 
he  was  living  at  the  time  of  the  service  of  the  original  subpoena, 
and  he  was  met  by  a  man  whom  he  did  not  know,  not  having  seen 
him  before,  and  was  informed  that  Mr.  Young  was  not  in.  He 
then  desired  to  see  Mr.  Young's  valet,  or  whoever  he  talked  with 
when  he  was  there  before,  and  he  was  informed  that  he  could 
not  see  him.  He  was  then  asked  if  he  inquired  at  the  desk  before 
he  came  up  to  the  room,  and  he  said  he  had  not ;  that  he  came  right 
up  the  elevator  and  went  directly  to  the  room.  He  was  then 
informed  that  it  was  the  rule  of  the  house  that  he  must  inquire  at 
the  desk  before  he  came  to  the  room  and  knocked  at  the  door.  He 
said  he  did  not  know  anything  about  the  rules  of  the  house,  and 
he  was  informed  that  he  should  know.  I  will  say  I  did  hear  the 
instructions  given  to  this  same  gentleman  by  Mr.  Colby  when  he 
went  to  the  hotel,  and  he  was  told  by  Mr.  Colby  specially  not 
to  inquire  at  the  desk,  but  to  go  right  up  the  elevator  and  inquire 
at  the  room.  But  it  seems  this  morning,  this  man  took  great 
exception  to  his  going  to  the  room  and  not  inquiring.  He  was 
told  in  ten  minutes  he  could  see  the  manager  downstairs.  He  said 
he  went  downstairs  and  waited  twenty-five  minutes  to  see  the  man- 
ager and  recognized  liim,  and  asked  the  manager  where  the  other 
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fellow  was,  and  he  says  he  was  not  down  and  would  not  come 
down.  He  was  reminded  that  he  said  he  would  bring  him 
down,  and  he  said  he  would  not  do  it,  anyhow.  Anyway,  the 
manager  of  the  hotel  was  served  with  a  subpoena,  under  the  name 
of  John  Doe,  to  b©  before  this  Committee  forthwith.  And  the  only 
reason  why  counsel  believes  he  was  the  manager  of  the  hotel,  is 
that  after  he  served  this  subpoena,  he  gave  directions  to  some  one 
ill  the  hotel,  if  this  representative  of  ours  came  in  the  hotel  again 
to  throw  him  out.  So  he  don't  know  his  name.  I  want  to  know 
if  the  man  served  with  that  subpoena  is  present.  I  also  want  to 
say  I  called  up  and  attempted  to  get  in  communication  with  Mr. 
Colby,  and  I  am  informed  at  his  office  he  is  not  there,  and  they 
do  not  know  where  he  is,  and  they  are  unable  to  tell  me  where  he 
is.  I  want  a  subpoena  to  issue  at  once  for  the  manager  of  the 
hotel  and  the  man  in  charge  of  Mr.  Young's  quarters,  and  Mr. 
Young,  and  Mr.  'Colby,  and  Mr.  Dawson,  all  of  them  returnable 
forthwith  before  this  Committee. 

Whereupon,  an  adjournment  was  taken  to  2 :30  o'clock  p.  m., 
same  day. 


AFTERNOON  SESSION 

The  Committee  was  called  to  order  by  Chairman  Thompson  at 
3 :15  p.  M.,  a  quorum  being  present 

Chairman  Thompson. —  We  will  take  a  recess  now  until  3 :30 
p.  M. 

The  Committee  thereupon  took  a  recess  until  3:30  p.  m.,  at 
which  time  the  meeting  was  called  to  order  by  Chairman  Thomp- 
son, a  quorum  being  present. 

J.  Edward  Scherwin,  being  duly  swK)rn,  testified  as  follows: 

Examination  by  Chairman  Thompson : 

Q.  You  are  clerk  in  the  office  of  Mr.  Bainbridge  Colby  ?  A.  l 
have  charge  of  Mr.  Colby's  office. 

Q.  You  know  that  this  Conamittee  has  been  inquiring  for  Mr. 
Colby  since  this  morning  ?    A.  I  do. 
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Q.  Were  you  the  gentleman  to  whom  I  telephoned  about  11 :30 
A.  M.  ?  A.  No,  that  was  at  the  office.  I  was  at  Mr.  Colby's  house 
this  morning. 

Q.  Do  you  know  where  he  is  ?    A.  I  do  not. 

Q.  Does  anybody  in  his  office  know  ?  A.  Nobody.  I  left  him 
at  1  o'clock  this  afternoon,  and  I  think  he  was  going  to  his  garage 
to  get  his  car.  He  said  that  he  would  be  in  the  office  la-ter  in  the 
afternoon. 

Q.  Will  you  endeavor  to  get  into  communication  with  him  and 
advise  him  that  the  Committee  have  a  subpoena  out  for  him  and 
wish  him  to  come  here?  A.  I  have  been  doing  so,  and  will 
continue  to  do  so. 

'Chairman  Thompson. —  We  will  take  another  recess  for  fifteen 
minutes. 

(Recess  for  fifteen  minutes.) 

The  meeting  was  called  to  order  by  Chairman  Thompson  at 
3:50  p.  M. 

Chairman  Thompson. —  When  we  suspend  it  will  be  until 
Wednesday  morning,  and  we  will  suspend  to  here,  but  in  the 
meantime  I  hope  to  get  a  different,  better  and  more  healthy 
quarters  to  sit  in,  and  we  will  adjourn  to  here  and  then  meet  at 
whatever  qilarters  we  arrange  in  the  meantime. 

Theodoee  p.  iSiionts,  being  recalled,  testified  as  follows: 
By  Chairman  Thompson: 

Q.  We  don't  want  to  hear  anything  more  from  you  until  day 
after  tomorrow,  and  so  that  there  will  be  no  question  about  the 
legality,  you  are  excused  until  Wednesday  morning  at  11  o'clock 
A.  M.  at  this  place.     A.  Thank  you,  Mr.  Chairman. 

Miles  M.   Dawson,   called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows: 

By  Chairman  Thompson: 

Q.  You  reside,  Mr.  Dawson,  in  the  city  of  New  York  ?  A.    I  do. 

Q.  And  you  have  been  employed  by  this  Commiss.ion  up  to 
Saturday?     A.  I  was  for  about  two  weeks. 
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Q.  You  remember  an  occasion  at  Mr.  Colby's  house,  when  Mr. 
Colby  and  yourself  and  Mr.  J.  Frank  Smith  and  myself  were 
present  one  evening  about  a  week  ago?  A.  I  remembei-  being 
there  when  you  and  Mr.  Colby  were  present,  but  I  would  not 
swear  as  to  Mr.  Smith. 

Q.  Do  you  remember  a  conversation  in  regard  to  a  letter  of 
great  importance  that  passed  between  Mr.  J.  P.  Morgan  and 
Mr.  Shontsw    A.  I  don't  recall  that  conversation. 

Q.  Do  you  remember  at  that  time  specifically  talking  of  a 
letter  that  was  written,  from  J.  P.  Morgan  to  Mr.  Shouts,  the 
date  of  the  letter  being  some  time  after  the  death  of  Mr.  Head  and 
Mr.  Lane  as  appearing  in  our  former  testimony?  A.  I  do  not 
recall  such  a  letter. 

Q.  But  do  you  recall  the  conversation  about  the  letter  ?  A.  'No, 
I  do  not. 

Q.  You  don't  remember  any  conversation  at  any  time  when  I 
was  present  about  such  a  letter  ?    A.  No,  I  do  not. 

Q.  Don't  you  remember  at  that  time  of  your  saying  that  you 
had  a  very  important  letter  and  you  had  with  you  your  brief  bag, 
if  that  is  what  you  call  it,  and  pulled  a  paper  out  of  your  brief 
bag  and  showed  it  to  me  ?  A.  I  did  not  have  copies  of  his  lettei-, 
but  I  had  access  to  what  was  represented  to  me  to  be  the  entire 
files  of  the  Morgan  and  Shonts  correspondence,  and  I  had  notes 
at  that  time  concerning  the  correspondence,  which  notes  I  turned 
over  to  Mr.  Colby  for  purposes  of  the  examination,  but  I  do  not 
recall  them  specifically. 

Q.  Have  these  notes  and  papers  been  turned  back  to  tlie  Com- 
miittee?  A.  All  that  were  in  my  possession.  They  were  either 
turned  over  to  the  Committee  or  were  handed  to  Mr.  Colby. 

Q.  Do  you  remember  pulling  a  letter  out  of  your  brief  bag  ? 
A.  I  didn't  pull  a  letter  out.  I  pulled  my  notes  in  reference  to 
the  correspondence. 

Q.  And  showed  them  to  me  ?    A.  N"o  question  about  it. 

Q.  And  put  them  back  in  the  bag  again  ?    A.  Yes. 

Q.  What  became  of  those  ?  A.  Those  notes  were  eitlier  given 
to  Mr.  iColby  or  are  now  in  your  possession.  I  handed  all  the 
remaining  notes  I  had  to  Mr.  Smith  this  afternoon. 

Q.  You  don't  know  whether  this  letter  was  incorporated  in 
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them  or  not  ?  A.  I  do  not.  After  M.T.  Colby  had  completed  the 
examination  on  the  Morgan  correspondence,  which  was  some  little 
time  ago,  as  you  remember,  I  am  not  snre  what  was  done  with 
the  notes.  They  may  have  been  possibly  destroyed.  That  I  could 
not  say. 

Mr.  Moss. —  Mr.  Chairman,  in  order  that  the  record  may  be 
complete,  I  suggest  that  you  make  a  statement  of  just  what 
occurred  there,  so  that  Mr.  Dawson  may  know  to  what  your 
question  is  addressed. 

Chairman  Thompson. —  The  statement  I  refer  to  is  this ;  that 
there  was  a  question  came  up  in  relation  to  certain  matters  of 
the  G-illespie  papers,  and  Mr.  Dawson  made  the  remark  that  he 
had  a  much  more  important  letter  than  anything  that  had  come 
out,  and  reference  was  made  therein  to  the  letter  which  passed 
between  Mr.  Morgan  and  Mr.  Shonts.  I  think  the  reference  was 
made  by  Mr.  Colby  to  Mr.  Dawson.  Anyway,  reference  was 
made  that  he  had  a  much  more  important  paper  than  anything 
that  had  yet  come  out.  He  rather  excitedly  opened  the  bag  and 
pulled  up  what,  I  say,  was  the  paper.  Mr.  Colby  then  went  on 
to  talk  about  the  letter  between  Mr.  Morgan  and  Mr.  Shonts  and 
Mr.  Dawson  says  the  paper  is  there  in  that  bag.    I  haven't  seen  it. 

Mr.  Dawson. —  Mr.  Colby  had  in  his  possession  the  entire 
correspondence  between  Mr.  Morgan  and  Mr.  iShonts  and,  I  am 
sure,  you  will  have  a  complete  record  of  all  the  letters  that  I  have 
found. 

iChairman  Thompson. —  The  letter  I  refer  to,  as  you  know  per- 
fectly well,  is  a  letter  passing  between  Mr.  Shonts  and  Mr.  Morgan 
in  relation  to  the  Stevens  contract. 

Mr.  Dawson. —  I  have  no  recollection  of  a  letter  of  that 
character. 

By  Mr.  Moss: 

Q.  Was  this  stated  to  be  the  original  letter  or  a  copy? 

Chairman  Thompson. —  A  copy,  as  1  understood. 
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A.  If  it  was  a  copy,  it  would  be  one  to  Mr.  Shonts.  I  don't 
recall  that  it  had  even  the  remotest  reference  to  this  Gillespie 
contract. 

By  Mr.  Moss: 

Q.  Mr.  Dawson,  do  you  remember  the  incident  that  the  Chair- 
man speaks  of?  A.  I  remember  being  present  at  Mr.  Colby's 
house  when  Senator  Thompson  was  tliere;  yes,  sir. 

Q.  Do  you  remember  any  instance  in  which  you  took  a  paper 
out  of  your  bag?  A.  I  don't  remember  any  particular  instance, 
but  it  is  certainly  possible  that  I  took  the  papers  out  of  my  bag. 

Q.  Didn't  you  say  you  had  something  important,  more  so  than 
anything  else?     A.  I  don't  recall. 

Q.  Well,  will  you  say  that  you  didn't?    A.  ISTo. 

Q.  What  was  the  paper  that  you  did  take  out?  A.  That  I 
couldn't  answer. 

Q.  It  was  important?     A.  Yes. 

Q.   That's  the  reason  you  pulled  it  out  ?    A.  It  was. 

Q.  You  were  then  in  the  employ  of  the  Committee  ?     A.  I  was. 

Q.  Cannot  you  refresh  your  recollection  and  tell  us  something 
a;bout  it?  A.  I  have  no  means  to  do  it.  If  the  file  man  of  the 
Interborough  Rapid  Transit  Company  will  bring  all  the  files  that 
were  here  on  Saturday,  and  also  the  files  of  the  Morgan  papers, 
I  shall  be  very  glad  to  glance  at  them. 

Q.  Don't  you  know  what  the  nature  of  the  letter  he  has  referred 
to  is?    A.  JSTo.     That  I  could  not  say. 

Q.  Don't  you  remember  any  such  letter?  A.  No,  I  have  no 
recollection  of  any  such  correspondence  between  Mr.  Shonts  and 
Mr.  Morgan  about  the  Grillespie  contract,  or  rather,  the  Stevens 
contract. 

Q.  I  am  not  talking  about  the  correspondence;  I  am  talking 
about  a  specific  letter  that  passed  between  Mr.  Shonts  and  Mr. 
Morgan.  A.  I  have  not  seen  it  as  far  as  I  know,  and  I  am  very 
sure  that  if  I  had  seen  it  I  would  recall  it. 

Q.  Has  it  occurred  since  you  have  been  sitting  here,  what  that 
important  paper  was?  A.  It  has  not,  Mr.  Moss,  for  the  reason 
that  a  large  proportion,  a  majority  of  the  Morgan  correspondence 
was  important. 

26 
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Q.  Is  that  paper  in  the  evidence  in  this  hearing?  A.  I  think 
it  is. 

Q.  What  is  it,  then  ?  A.  I  think  so  because  all  the  correspond- 
ence went  into  evidence. 

Q.  You  were  assistant  counsel  ?    A.  I  was,  yes. 

Q.  Are  you  sure  you  were?    A.  I  suppose  I  was,  at  least. 

Q.  As  assistant  counsel  to  this  Committee  I  ask  you  what  it 
was  ?    A.  I  have  answered  you  to  the  best  of  my  ability. 

Q.  I  say  is  it  in  evidence.  A.  To  the  best  of  my  knowledge  it 
is  in  evidence,  because  all  of  the  correspondence  between  Mr. 
Morgan  and  Mr.  Shouts  that  was  in  the  file  and  that  was  turned 
over  to  me  was  put  in  by  Mr.  Colby  when  I  was  sitting  at  his 
right  at  this  table. 

Q.  Did  you  have  a  talk  with  Mr.  Colby  about  that  particular 
paper?    A.  No. 

Q.  ISTot  about  the  paper  that  you  held  up?  A.  Mr.  Colby  was 
there. 

Q.  Did  you  have  a  talk  with  him  about  it?  A.  ISTot  at  that 
time,  as  I  remember  it. 

Q.  Any  other  time  ?    A.  Not  except  in  a  general  way. 

Q.  Did  you  ever  talk  to  Mr.  Colby  about  the  letter  which  we 
are  referring  to  ?    A.  I  must  have  done  so. 

Q.  Have  you  any  recollection  ?    A.  I  have  not. 

Q.  How  is  it  that  you  have  not?  A.  I  don't  know  of  such  a 
letter. 

Q.  Is  there  anything  more  important  in  the  testimony  than  the 
letter  ?    A.  I  should  say  so. 

Q.  Have  you  had  any  talk  with  Mr.  Colby  about  that  particular 
letter?    A.  ISTot  particularly. 

Q.  Have  you  made  an  effort  to  get  such  a  letter?  A.  I  have 
not  seen  it. 

Q.  Did  you  and  Mr.  Colby  assume  that  there  was  such  a  letter  ? 
A.  I  have  never,  no,  sir. 

Q.  Were  you  here  last  Saturday  when  Mr.  Colby  was  interro- 
gating Mr.  Shonts  about  that  letter  ?  A.  I  was  here  when  he  asked 
where  such  a  letter  was. 

Q.  You  say  he  didn't  think  there  was  such  a  letter  ?  A.  T  didn't 
say  so. 
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Q.  Did  you  aiid  he  discuss  the  matter?    A.  No. 

Q.  Did  you  and  he  confer  about  it  ?  A.  ISTo,  we  did  not.  If 
you  will  allow  me  to  explain,  I  think  it  likely  he  asked  that  ques- 
tion. 'I  think  it  likely  he  asked  that  question,  because  in  the 
testimony  of  Mr.  Young  before  I  was  brought  here,  before  I 
was  in  the  matter,  I  understand  the  statement  had  been  made  that 
the  matter  had  been  called  to  the  attention  of  Mr.  Morgan  and 
that  Mr.  Morgan  had  called  it  to  the  attention  of  Mr.  iShonts.  I 
suppose  that  might  have  led  Mr.  Colby  to  believe  that  a  letter 
might  have  been  written  to  Mr.  Shonts.  I  have  no  other  reason, 
of  course,  to  believe  that  the  question  should  have  been  asked. 

Q.  You  have  been  in  conferences  with  the  Chainnan  of  the 
Committee?    A.  Yes. 

Q.  You  know  he  believes  there  is  such  a  letter?  A.  Yes,  no 
doubt  about  it. 

Q.  You  don't  believe  it  was  written  ?    A.  I  don't  think  it  was. 

Q.  Then  there  was  a  point  of  disagreement  between  you  and 
the  Chaii-man  on  that  subject  ?  A.  As  to  whether  it  was  written, 
I  don't  know. 

Q.  Don't  you  think  it  quite  likely  such  a  letter  might  be 
concealed  ?    A.  Yes. 

Q.  Don't  you  think  such  a  letter  was  written  and  concealed? 
A.  It  is  entirely  possible.  I  think  it  much  more  probable,  from  the 
evidence  that  has  been  taken,  that  Mr.  Morgan  advised  Mr.  Shonts 
by  telephone  or  in  some  other  similar  manner. 

Q.  Has  the  subject  of  this  letter  anything  to  do  with  your 
resignation  ?     A.  Nothing  whatever. 

Q.  It  was  not  a  point  over  which  you  disagreed  with  the  Chair- 
man ?    A.  I  didn't  know  until  I  was  called  to  the  stand. 

Chairman  Thompson.^ —  Wow  let's  get  down  to  this  thing,  Mr. 
Dawson.  All  I  want  to  do  is  to  get  at  these  things.  I  don't  like 
any  personal  controversy.  Wow,  on  this  occasion  things  appeared 
to  be  rather  acute  because  of  a  certain  check  of  Gillespie's  which 
had  been  published  and  you  felt  that  way,  didn't  you,  I  mean 
this  occasion  when  we  were  at  the  house  ? 

Mr.  Dawson. —  I  don't  think  so. 


804         Investigation  of  Pctblio  Service  Commissions 

ChairmaiL  Thompsou. —  You  had  been  talking  about  it,  hadn't 
you  ?    A.  I  think  we  may  have  talked  about  it. 

Chairman  Thompson. —  'Novf,  didn't  you  say  when  you  pulled 
this  out  of  your  bag,  didn't  you  say  that  here's  a  matter  much 
more  important  and  much  more  sensational,  I  think,  is  the  word 
you  used  when  you  pulled  that  out  of  your  bag  ? 

Mr.  Dawson. —  I  may  have  said  it. 

Chairman  Thompson. —  I  would  like  to  know  what  that  was. 
There  has  been  nothing  in  the  testimony  that  was  more  sensational. 

Mr.  Dawson. —  I  think  there  was. 

By  Mr.  Moss: 

Q.  Whom  from  ?  A.  I  shall  be  very  glad  to  examine  my  notes 
and  find  out. 

Q.  Have  you  ever  talked  with  Mr.  Young?  A.  I  met  Mr. 
Young  some  years  ago  and  I  have  seen  him  once  since. 

Q.  Have  you  talked  with  Mr.  Young  about  this  case  ?  A.  I  have 
not  personally. 

Q.  Have  you  been  present  in  which  conversation  was  carried  on 
between  Mr.  Young  and  somebody  else  ?    A.  I  have. 

Q.  Have  you  heard  Mr.  Young  talk  about  the  fact  that  a  letter 
passed  between  Mr.  Morgan  and  Mr.  Shouts  in  reference  to  the 
Stevens  contract?    A.  'No;  that  subject  did  not  come  up. 

Q.  Not  while  you  were  present?    A.  Wo. 

Chairman  Thompson. —  Well,  now,  I  have  held  this  matter  until 
4  o'clock,  and  it  is  our  adjournment  time,  because  I  was  in  hopes 
I  could  meet  Mr.  Colby.  I  have  tried  since  11  o'clock  this  morn- 
ing. We  have  waited  until  the  last  moment  before  swearing  you, 
Mr.  Dawson,  and  under  the  circumstances,  the  subpoena  not 
having  been  served  on  Mr.  Young,  I  will  excuse  you  until  Wednes- 
day morning  at  11  o'clock,  and  ask  you  to  be  here. 

Mr.  Dawson. —  Do  you  really  think  I  will  have  to  be  here,  Mr. 
Chairman,  because,  you  know,  I  have  my  own  private  business  to 
take  care  of? 

Chairman  Thompson. —  Well,  Mr.  Dawson,  I  will  have  to  leave 
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it  that  you  are  excused  until  11  o'clock  Wednesday  morning,  and 
that  you  be  where  I  can  have  you  at  any  time.  You  are  excused 
imtil  Wednesday  morning  at  11  o'clock.  T  will  ask  that  subpoenas 
issue  for  Mr.  Young  and  Mr.  Colby  and  the  manager  of  the  Hotel 
ISTetherlands,  and  Mr.  Young's  valet  and  his  office  boy,  returnable 
at  11  o'clock  Wednesday  morning,  February  23,  1916. 

This  Committee  and  that  portion  of  the  Committee  examining 
the  Gillespie  books  and  other  matters  will  adjourn  until  Wednes- 
day morning  at  11  o'clock  at  this  place. 

Mr.  Colby's  resignation  is  upon  the  record  and  is  hereby 
accepted.  The  Chair  announces  the  employment  of  Mr.  Frank 
Moss  as  counsel  to  the  Committee. 

The  Committee  thereupon  adjourned  until  Wednesday, 
February  23,  1916,  at  11  a.  m. 


FEBRUARY  23,  1916 

jSTew  York  County  Lawyers'  Association, 
165  Broadway,  ISTew  York  City 

Hon.  George  F.  Thompson  presiding. 

Mr.  Frank  Moss,  acting  as  Counsel  to  the  Committee. 

Mr.  J.  Frank  Smith,  Assistant  Counsel,  also  present. 

Chairman  Thompson. —  The  Committee  will  come  to  order  and 
I  must  ask  of  the  spectators  that  we  are  glad  to  have  you  here  of 
course,  and  we  have  got  to  because  it  is  a  public  hearing,  but  we 
do  not  have  to  have  the  smoke,  and  you  will  all  of  you  have  time 
to  go  out  and  smoke  if  you  want  to.  I  might  once  in  a  while  let 
a  man  who  is  tied  in  here  take  a  whiff  of  a  cigarette,  but  those  who 
can  go  outside  I  am  not  going  to  let  you  smoke  in  here  at  all.  We 
will  see  how  that  works. 

Bainbridge  Colby,  presented  as  a  witness. 
'j\lr.  Moss. —  Mr.  Chairman,  we  won't  swear  Mr.  Colby. 
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Chairman  Thompson. —  I  might  say  for  the  record  Mr.  Colby 
has  not  been  subpoenaed.    He  came  here  because  he  was  requested. 

Examination  by  Mr.  Moss. 

Q.  Mr.  Colby,  will  you  kindly  tell  us  about  where  to  find  Mr. 
Young,  where  he  is  and  where  we  might  be  able  to  see  him  ?  A. 
I  learned  yesterday  that  Mr.  Young  had  left  for  Palm  Beach  on 
Monday.  At  the  time  he  went  there  was  no  definite  demand  for 
his  appearance,  and  the  moment  I  learned  in  the  newspapers  that 
the  Committee  desired  his  presence,  I  sent  him  a  wire  on  his 
train,  Avith  instructions  to  see  it  reached  him  at  any  point  where  he 
could  be  overtaken,  calling  his  attention  to  the  fact  that  the  Com- 
mittee wishes  him  and  requesting  his  immediate  return.  I  have 
received  a  reply  telegram  this  morning,  stating  his  entire  williiiy- 
ness  and  readiness  to  return  at  any  time  the  Committee  wants 
him. 

Q.  Do  you  think  we  could  get  him  here  by  Saturday?  A.  I 
haven't  the  least  doubt  of  it. 

Q.  Will  you  telegraph  the  matter  to  him?  A.  I  Avill,  with 
pleasure.     I  might  say,  Mr.  Moss,  if  you  will  allow  me  — 

Q.  Yes.  A.  That  with  the  completest  understanding  with  the 
Chairman  of  the  Committee,  Mr.  Young  has  been  held  as  what  I 
might  call  a  reseiT^o  witness.  He  has  sho^^m  a  very  helpful  dispo- 
sition to  tell  the  truth  on  all  matters  covered  in  his  examination, 
and  while  we  had  not  by  any  means  exhausted  Mr.  Young's  ability 
to  aid  the  Committee,  there  was  no  definite  idea  as  to  just  when  he 
would  be  called.  I  learned  from  the  doctor  yesterday,  whose  ofiice 
I  went  to,  the  fact  that  he  had  gone,  and  he  said  he  was  not  in 
good  sliape ;  he  had  been  suffering  from  a  rasping  and  severe  cough, 
whicii  he  had  been  unable  to  throw  off,  and  the  doctor  recom- 
mended a  few  days  under  better  climatic  conditions. 

Q.  Of  course,  we  would  be  glad  to  have  any  suggestion  you  will 
make  to  us  concerning  the  further  examination  of  Mr.  Young? 
A.  Certainly. 

iChairman  Thompson. —  Is  there  any  objection  to  showing  that 
telegram,  to  piitting  it  on  the  record? 

Mr.  Colby. —  Not  the  least.  He  said  in  his  telegTam  that  he 
had  wired  to  the  Chairman  of  the  Committee  as  well. 
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By  Mr.  'Moss: 

Q.  The  Chairman  has  not  received  any  telegram,  but  he,  no 
doubt  thought  you  would  show  the  Chairman.  A.  Shall  I  read  it  ? 
This  is  sent  from  some  point  en  route : 

"  Eaugallie,  Fla.,  February  23,  1916. 

"  Bainbridge  Colby,  49  East  66th  street: 

"  Have  telegraphed  Thompson  as  follows :  Stop  en  route 
Palm  Beach;  advice  of  physician,  Dr.  Campbell  Douglas, 
West  58th  street.  No  intention  nor  desire  to  avoid  further 
examinatiom  Expect  to  return  before  adjournment  Com- 
mittee; if  you  desire  will  return  at  once.  Would  appreciate 
few  days  here,  if  possible.  Telegraph  me  care  John  N. 
Hanan  stop.  GEORGE  W.  YOUNG.' 


. '? 


Chairman  Thompson. —  Does  that  mean  we  would  have  to 
telegraph  him  at  that  place  it  was  sent  from? 

Mr.  Colby. —  No,  I  should  tel^raph  him  at  Palm  Beach  or 
care  of  Mr.  Hanan,  who  apparently  is  the  man  he  wants  you  to 
telegraph  in  care  of.  He  says  John  H.  He  means  John  W.  Hanan. 

Chairman  Thompson. — Sent  from  Eaugallie. 

By  Mr.  Moss : 

Q.  Now,  Mr.  Colby,  you  know  the  letter  we  are  interested  in  ? 
A.  I  am  familiar,  I  think,  with  the  entire  discussion  concerning 
that  letter. 

Q.  What  is  your  own  opinion  as  to  the  'existence  of  such  a 
letter?  A.  I  have  been  inclined  to  strongly  suspect  the  existence 
of  such  a  letter.  I  have  questioned  Mr.  Young  very  carefully  on 
that  point.  He,  as  the  Senator  knows,  in  discussing  what  con- 
tribution Mr.  Young  could  make  to  our  record  here  at  an  inter- 
view, Mr.  iShonts,  subsequent  to  the  call  of  Mr.  Lane  on  Mr. 
Morgan,  and  Mr.  Young  said  that  he  has  a  rather  clear  impression 
that  at  the  time  of  that  call,  some  reference  was  made  by  Mr. 
Shonts  to  receiving  such  a  letter.  I  never  saw  such  a  letter.  It 
has  never  been  —  it  has  not  been  found  in  a  very  rigorous  search 
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that  we  made  of  the  files  of  the  correspoudence  furnished  us  by  the 
president's  office  of  the  Interborough.  Young  never  said  he  was 
positive  that  he  saw  such  a  letter,  but  he  has  stated  to  me  that  he 
was  clearly  of  the  impression  that  such  a  letter  had  been  written 
and  that  Mr.  Shonts  in  his  interview  with  him  on  this  occasion  had 
referred  to  having  heard  from  Mr.  Morgan  expressing  disapproval 
or  criticism  of  the  Stevens  contract.  That  was  the  occasion  for  the 
very  persistent  inquirj'  I  made  of  Mr.  Shonts  on  Friday  or  Satur- 
day of  the  existence  or  receiving  such  a  letter  and  you  recall  he 
testified  he  did  not  remember  of  receiving  such  a  letter  but  later 
he  declined  to  deny  that  such  a  letter  had  been  received.  That  was 
where  I  left  the  point.  This  alleged  or  putative  letter,  because  I 
have  never  seen  it,  has  figured  previously  in  the  Committee.  Mr. 
Morgan  was  asked  if  he  had  written  such  a  letter  and  as  I  recollect 
the  evidence  he  stated  he  did  not  recall  it. 

Q.  He  did  not  make  a  positive  denial  of  it,  did  he?  A.  JSTot 
that  I  recall.  It  has  been  some  weeks  since  I  read  the  record  on 
that  point. 

Q.  Mr.  Colby,  you  and  I  are  old  friends.  I  imagine  there  may 
be  something  you  would  like  to  say  this  morning.  I  have  my 
confidence  in  your  attitude  and  position  and  all  that  and  you 
know  it.  I  do  not  have  to  tell  you  that.  I  deem  it  an  honor  to 
have  followed  you  and  I  shall  want  your  help.  A.  You  are  sure 
to  receive  that  in  any  manner  in  which  I  can  render  it  to  you,  Mr. 
Moss.  I  would  not  have  undertaken  the  quite  arduous  work  of 
acting  as  counsel  to  this  Committee  had  I  not  thoroughly  believed 
that  it  was  timely  and  that  it  had  work  of  the  highest  importance 
to  discharge  and  I  want  to  say  that  at  no  time  have  I  had  the  least 
suggestion  of  anything  except  the  relentless  determination  of  its 
Chairman  and  his  colleagues  to  pursue  this  investigation  where- 
ever  it  might  lead. 

Q.  Mr.  Colby,  I  appreciate  that  statement  and  I  am  sure  the 
Chairman  does  in  view  of  some  natural  newspaper  comments  that 
have  been  made  on  the  events  of  the  last  few  days,  and  if  I  may, 
I  will  ask  you  to  make  that  statement  even  more  pointedly.  You 
have  referred  to  the  purpose  of  this  Committee.  Have  you  ever 
questioned  the  honesty  or  sincerity  of  the  eiforts  made  by  this 
Committee  ?     A.  Never  for  a  moment. 
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Q.  Your  retirement  is  not  for  any  reason  that  your  hand  was 
held  back  or  anything  of  that  sort  ?  A.  I  certainly  can  assure  you 
that  no  such  reason  entered  into  it.  My  reasons  I  thought  were 
stated  completely  and  were  understood.  I  would  like  to  state  one 
further  word  about  my  colleague,  Mr.  Dawson. 

Q.  I  would  be  glad  to  have  you  ?  A.  I  feel  in  his  absence,  and 
sustaining  as  I  did  the  relation  of  chief  counsel  where  he  was 
merely  an  assistant,  that  I  should  say  that  it  pains  me  very  much 
to  see  any  reflection  made  upon  Mr.  Dawson's  zeal  or  his  complete 
devotion  to  the  purposes  of  this  Committee.  I  know  Mr.  Dawson 
to  be  a  man  of  the  highest  integrity  and  of  a  conscientious  charac- 
ter. He  won  the  regard  and  unlimited  confidence  of  Justice 
Hughes  during  the  Armstrong  investigation.  He  was  never  absent 
from  Judge  Hughes'  side,  and  he  has  served  me  and  his  Com- 
mittee with  the  most  indefatigable  devotion,  hardly  ever  leaving 
my  house  until  past  midnight.  And  I  greatly  regret  to  hear  any- 
thing said  whether  it  was  authentic  or  even  rantic  that  in  any  way 
reflects  on  him.  I  would  like  to  say  a  word  to  the  statement  that 
I  am  counsel  of  Mr.  George  W.  Young.  I  really  do  not  sustain  that 
relation  in  what  that  term  suggests.  I  am  not  a  keeper  of  his  con- 
science or  his  volition.  I  do  not  t!hink  I  am  the  attorney  for  Mr. 
Young.  His  attorney  is  the  gentleman  who  appeared  with  him, 
Mr.  'Connell  of  Joline,  Larkin  &  Eathbone.  The  only  case  I 
have  had  for  Mr.  Young  that  I  can  recall  within  a  year  was  a 
matter  which  I  argued  for  him  at  the  request  of  Joline,  Larkin 
&  Kathbone  in  connection  with  the  probate  contest  of  his  late 
wife's  will  in  ISTew  Jersey.  The  ISTew  Jersey  contestant  made  an 
application  to  enjoin  the  prosecution  of  the  !N"ew  Jersey  ease  in 
the  E'ew  York  court  and  I  suppose  no  one  else  being  available 
I  was  asked  to  argue  that  motion.  That  is  all  I  have  ever  done  in 
that  case. 

Q.  I  know  you  are  a  public-spirited  man  and  your  relation 
to  this  inquiry  was  in  the  same  public-spirit  that  has  distinguished 
you  for  years,  and  I  say  to  you,  knowing  your  continued  interest 
in  the  matter,  that  whenever  you  have  any  facts  or  any  thoughts 
that  would  fit  into  the  work  of  this  inquiry  I  shall  esteem  it  a 
favor  if  you  will  let  me  have  it  and  I  shall  consult  with  you  and 
get  your  advice  whenever  you  will  give  it.    A.  Mr.  Moss,  I  have 
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already  pledged  you  my  most  hearty  co-operation  and  you  may 
always  depend  upon  it. 

Q.  Mr.  Moss. —  Is  tliat  all. 

Chairman  Thompson. —  Except  the  chair  in  behaK  of  the  Com- 
mittee acknowledges  its  gratitude  to  Mr.  Colby  for  his  very  satis- 
factory conduct  in  this  matter  even  up  to  now  and  we  agree  with 
Mr.  Colby  in  everything  he  said  about  himself  and  I  could 
add  a  whole  lot  more  very  nice(  and  complimentary  and  very 
decent  things  about  Mr.  Colby.  There  is  only  one  thing,  to  get 
my  idea  clear,  I  do  not  want  to  be  at  all  backward  about  express- 
ing my  idea  about  these  things, —  he  said  that  Mr.  Dawson  was 
never  absent  from  Mr.  Hughes'  side.  I  think  that  probably  is 
the  trouble.  He  never  was  here,  and  perhaps  we  won't  have  so 
much  of  that  from  now  on.  Mr.  Dawson  was  requested  to  be  here 
this  morning  at  11  o'clock.  He  may  be  excused.  Mr.  Smith 
will  you  frame  a  telegram  for  me  to  sign  to  Mr.  George  W.  Young 
at  Palm  Beach,  Florida  in  care  of  John  W.  Hannan.  I  want  Mr. 
Shouts  to  come  down  here  so  that  I  can  excuse  him.  I  do  not 
want  any  question  about  the  validity  of  his  appearance.  After 
consultation  with  Mr.  Morse  we  still  think  that  there  are  more 
material  witnesses  in  ISTew  York  that  the  Committee  want  than 
are  in  Palm  Beach,  so  we  will  continue  our  session  in  New  York 
instead  of  adjourning  down  there,  and  with  that  in  view,  we  will 
have  Mr.  Smith  send  a  telegram  to  Mr.  Young  asking  him  to 
return  in  time  so  that  he  can  be  a  witness  here  Saturday  morning 
of  this  week. 

At  this  point  Mr.  Shonts  appeared  before  the  Committee. 

Chairman  Thompson. —  Mr.  Shonts  you  may  be  excused  until 
Saturday  morning  at  eleven  o'clock. 

Thomas  H.  Gillespie,  on  the  stand. 

Examination  by  Chairman  Thompson: 

Q.  Mr.  Gillespie  there  are  certain  documents  we  are  advised 
are  in  your  possession  relating  to  matters  under  inquiry  by  our 
Sub-Committee  that  you  have  refused  to  deliver  upon  request 
this  morning.     My  information  is  that  your  account  shows  that 
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certain  moneys  are  transmitted  by  you  to  your  Pittsburgh  office 
and  that  you  received  from  the  Pittsburgh  office  periodical  reports 
in  relation  to  that  and  that  you  refused  to  produce  before  the 
Sub-Committee  those  periodical  reports  from  Pittsburgh?  Is 
that  correct?  A.  I  have  stated  to  the  'Committee  and  to  Mr. 
]\ross  within  the  last  few  days,  Senator,  that  we  finance  our  Pitts- 
bvirgh  office  —  the  New  York  office  finances  the  Pittsburgh  office. 
That  there  has  been  sums  of  money  sent  out  there  from  time  to 
time  over  the  last  two  years  to  finance  their  work  which  amounted 
to  somewhere  about  two  millions  and  a  half;  that  there  has  been 
a  great  deal  of  that  money  returned  and  that  he  can  find  and 
we  will  answer  any  questions  pertaining  to  money  which  has  been 
sent  out  and  how  it  has  been  spent,  but  I  have  declined  and  do 
decline  to  produce  any  documents  that  he  may  roam  through  rhe 
same,  as  unfortunately  we  have  had  one  experience. 

Chairman  Thompson. —  Now  I  do  not  want  to  hear  anything 
more  about  your  unfortunate  experience. 

Mr.  Gillespie. —  Well,  it  has  been  unfortunate. 

Chairman  Thompson. —  Yes.  I  assume  that  has  been  a  great 
excuse  for  all  you  people  in  New  York  who  do  not  want  to  show 
your  books  and  transactions  to  the  public,  and  that  has  been  the 
excuse  that  you  have  used  here  for  the  last  ten  days  and  it  is 
worn  out. 

Mr.  Gillespie. — I  beg  your  pardon,  sir. 

Chairman  Thompson. —  If  you  did  not  have  documents  there 
that  made  you  feel  bad  to  have  the  public  see  it  would  not  bother 
you,  those  things. 

Mr.  Gillespie. —  That  may  be  — 

Chairman  Thompson. —  If  you  did  not  make  the  payments  of 
the  kind  mentioned  in  the  so-called  check  of  $2,500  to  Mr.  Quigg 
}-ou  would  not  have  the  embai-rassment  of  having  the  public  know 
about  it  and  we  will  dismiss  that  proposition.  That  excuse  don't 
go  any  further.  The  Chairman  of  this  Committee  is  absolutely 
responsible  for  everything  that  occurs  in  respect  to  that  check, 
and  not   Mr.   Moss   in   the   slightest   degree,    and   I   want  that 
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thoroughly  understood  by  you  and  such  portion  of  the  public  that 
proposed  to  hid©  behind  this  incident,  l^ow  we  will  go  on.  ISTow 
these  documents  had  been  asked  to  be  produced  before  this  Com- 
mittee and  I  want  to  know  whether  you  are  going  to  produce  them 
or  not. 

Mr.  Gillespie. —  As  I  have  stated  before  I  will  answer  any 
questions  in  relation  to  them  before  the  Sub-Committee  but  we  will 
not  produce  them  because  they  do  not  pertain  in  any  way  or  in  any 
manner  whatever  to  this  investigation. 

Chairman  Thompson. —  That  is  for  us  to  say,  whether  they 
pertain  or  do  not  pertain.     Is  that  correct  Mr.  Moss  ? 

Mr.  Moss. —  Why,  yes.  If  it  was  for  a  witness  to  say  whether 
a  thing  was  pertinent  or  not,  you  would  never  get  any  evidence. 
The  Chairman  has  talked  to  you  good  and  straight.  My  language 
is  in  a  different  tone  but  means  the  same  thing.  You  may  trust 
the  Chairman  and  Counsel  to  look  at  this  thing  as  fair  and  straight 
men  ought  to  look  at  it.  If  the  matters  that  appear  in  those 
documents  are  entirely  private  and  they  have  no  public  relation, 
they  will  be  entirely  forgotten  and  we  will  forget  it.  But  Mr. 
Chairman  I  notice  in  your  record  a  great  many  of  these  passages 
with  witnesses  and  I  want  to  tell  you  that  I  have  the  promise  of 
the  district  attorney  of  the  county  of  New  York  to  stand  behind 
this  Committee  for  all  legal  purposes.  That  means  to  compel 
witnesses  to  testify,  to  be  here  and  to  produce  documents.  I 
suggest  to  you  to  give  him  duces  tecum,  and  as  the  old  gentleman 
said  to  the  board  of  aldermen  at  one  time,  let  it  take  its  course, — 
nature  take  its  course. 

Chairman  Thompson. —  You  said  the  account  that  was  being  ex- 
amined, is  the  account  of  construction  work  for  the  Inter  borough. 

Mr.  Gillespie. —  No,  sir. 

Chairman  Thompson. —  The  account  that  is  being  examined  is 
account  of  construction  work  in  the  Interborough  ?     A.   Yes,  sir. 

■  Q.  And  in  examining  that  account  certain  moneys  appearing 
in  that  account  have  been  transmitted  to  your  Pittsburgh  office? 
A.  No,  sir. 
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Q.  Don't  the  books  show  that  certain  moneys  —  hasn't  the 
books  shown  from  the  examination  of  this  Interborough  con- 
struction account?    A.  No,  sir. 

Q.  How  do  they  ascertain  that  certain  moneys  were  sent  to 
Pittsburgh  ?  A.  Because  they  have  examined  our  fifty  Church 
street  account  and  the  books  were  kept  at  the  other  office  and  the 
accounts  were  in  the  Park  place  office  altogether.  We  have  trans- 
ferred money  between  those  two  offices. 

Q.  Then  you  transferred  money  from  that  office  to  your  Pitts- 
bui'gh  account  ?  A.  ISTo  money  pertaining  to  the  Interborough  ac- 
count has  been  sent  to  Pittsburgh. 

Q.  They  are  moneys  that  have  been  sent  from  your  uptown 
office  to  your  50  Church  street  office?  A.  Yes,  there  is  one  or 
two  accounts. 

Q.  And  there  has  been  money  sent  from  your  50  Church  street 
office  to  Pittsburgh  ?    A.  Yes,  sir. 

Q.  Now  you  have  the  record  in  your  possession  showing  the 
expenditure  of  the  moneys  sent  to  Pittsburgh?  A.  Yes,  and  I 
offer  to  explain  that. 

Q.  I  don't  want  any  explanation.  I  want  to  know  have  you 
those  papers  in  your  hands  ?  A.  We  have  reports  in  Pittsburgh 
showing  how  they  made  the  disbursements. 

Q.  Those  are  in  the  State  of  New  York?    A.     Yes,  sir. 

■Q.  And  in  your  possession  ?    A.  Yes,  sir. 

Q.  Now  the  Committee  directs  you  to  produce  those  papers; 
they  are  in  your  possession  and  in  New  York  county,  before  this 
Committee,  and  so  there  will  be  no  question  about  it,  'Counsel 
will  prepare  a  subpoena  duces  tecum  describing  these  papers  and 
service  forthwith. 

Chairman  Thompson. —  For  the  record  the  following  telegram 
to  George  W.  Young,  Palm  Beach,  Florida,  care  of  John  Han- 
nan.  "Accepting  your  assurance  to  Mr.  Bainbridge  Colby  that 
you  would  return  immediately  upon  request  to  give  further  tes- 
timony, the  Joint  Legislative  Committee  investigating  Public 
Service,  etc.,  requests  that  you  present  yourself  at  the  place 
designated  in  the  subpoena  heretofore  served  on  you  on  February 
26th,  1916,  at  eleven  o'clock  a.  m.  for  further  examination. 
Signed  George  F.  Thompson,  Chairman." 
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Ctairman  Thompson. —  I  will  state  that  Mr.  Young  has  never 
been  excused  by  the  Chair,  and  I  meant  to  have  asked  Mr.  Colby 
whether  he  had  ever  excused  him  or  not.  There  being  certain 
subpoenaes  that  have  been  issued  this  morning  and  the  witnesses 
who  have  not  yet  departed,  returnable  at  2.30,  and  so  to  properly 
welcome  them  we  will  suspend  until  half  past  two. 

At  this  point  the  Committee  took  a  recess  until  2.30  p.  m. 


AFTEK  RECESS 

Chairman  Thompson. —  The  Committee  will  come  to  order. 
:This  telegram  to  Mr.  Young,  I  suggest  that  it  be  sent  to  both 
places,  and  that  the  telegraph  company  be  asked  to  report  on  the 
delivery. 

Lekoy  T.  Haekness,  appearing  as  a  witness,  testified  as 
follows : 

Examination  by  Mr.  Moss: 

Q.  And  your  position?  A.  Assistant  comisel,  Public  Service 
•Commission,  First  District. 

Q.  I  want  to  call  your  attention,  Mr.  Harkness,  to  the  case 
reported  in  206  N.  Y.,  at  p.  110,  the  Admiralty  Company  against 
the  City  of  New  York  —  you  remember  that  case,  do  you  ? 
A.  Yes,  sir. 

-  Q.  There  seem  to  be  three  cases  associated  in  this  report.  The 
case  of  which  I  have  just  given  you  the  title,  also  the  case  of  John 
•E..  Ryan  against  Willcox  and  others,  Public  Service  Commis- 
sioners, and  also  the  case  of  John  J.  Hopper  against  Willcox  and 
others.  Public  Service  Commissioners.  I  wish,  Mr.  Harkness, 
you  would  tell  the  Committee  the  history  of  those  cases  in  a  gen- 
eral way.  A.  The  first  case  served  was  the  Ryan  case.  I  think 
that  was  the  latter  part  of  February,  1912,  that  the  papers  were 
served.  Then  came  the  Admiralty  case,  which  was  served  a  little 
later,  and  then  finally,  about  the  first  of  March,  came  the  Hopper 
case.     The  cases  came  up  on  argument  for  injunction. 

Q.  Was  the  object  in  each  case  the  same  ?     A.  Yes,  sir. 
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'  Q.  What  was  the  object?  A.  To  test  the  constitutionality  of 
'the  proposed  subway  arrangement,  perhaps  dual  subway  plans. 

Q.  What  law  did  it  bring  into  question,  if  any  ?  A.  It  brought 
in  question  the  constitutionality,  or  those  in  the  argument  before 
Judge  Blackmar  —  the  statute  also.  And  while  the  case  was 
pending  before  Judge  Blackmar,  the  so-called  Wagner  legislation 
in  1912  was  obtained.  Also  the  argument  in  the  higher  court 
was  based  on  the  constitutionality. 

Q.  Which  was  what?  A.  Which  questioned  the  aid  of  the 
city  in  a  private  enterprise,  and  also  the  further  constitutional 
question  which  was  argued  in  the  Court  of  Appeals,  that  the 
Hapid  Transit  Act  was  the  private  or  local  bill,  and  the  further 
question  was  injected  in  the  Hopper  suit  of  the  Rapid  Transit 
Act  requiring  referendum,  which  was  also  passed  on. 

Q.  The  head-note  of  this  report  specifies  Article  VIII,  sec- 
tion 10,  of  the  State  Constitution,  and  Article  III,  Section  18,  of 
the  State  Constitution.  A.  The  first  is  the  faith  and  credit  of 
the  city,  and  the  second  the  prohibition  against  a  private  or  local 
bill  giving  the  right  to  lay  down  railroad  tax. 

Q.  The  main  question  was  whether  the  city  or  State  had  the 
right  to  enter  into  partnership  with  private  individuals  or  cor- 
porations ?  A.  More  accurately,  the  faith  of  the  city  being  given 
in  aid  of  a  private  enterprise. 

Q.  JSTow,  will  you  state  the  history  of  those  cases  in  a  general 
way?  A.  I  gave  about  the  dates  I  think  they  were  started. 
They  came  on  before  Mr.  Justice  Blackmar,  and  on  the  argument 
demurrers  were  interposed  to  all  three  complaints,  and  the  three 
cases  heard  together.  Judge  Blackmar  handed  down  a  decision 
sustaining  the  demurrer.  The  matter  was  then  taken  to  the 
Appellate  Division,  Second  Department,  where  it  was  argued,  and 
the  decision  in  the  Appellate  Division  was  an  affirmance  of  Judge 
Blackmar's  decision.  Then  the  three  cases  were  all  taken  to  the 
Court  of  Appeals,  heard  together  as  in  the  lower  courts,  and  the 
Court  of  Appeals  sustained  the  Appellate  Division  and  Special 
Term. 

Q.  And  the  opinion  which  I  have  just  referred  to  is  the  opinion 
of  the  Court  of  Appeals  in  that  case.  The  decision  was  rendered 
by  a  divided  court.  Judge  Hiscock  wrote  the  prevailing  opinion. 
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Judge  Cullen  wrote  the  dissenting  opinion,  Judge  Werner  wrote 
a  dissenting  opinion,  and  Judges  Haight,  Xaiui  and  Collin  con- 
curred with  Hiscock.  Cullen  and  Werner  dissented,  and  Gray 
took  no  part.  Ryan  was  represented  by  counsel  right  through 
these  litigations,  wasn't  he?     A.  Yes,  sir. 

Q.  The  brief  on  appeal  appears  to  have  been  written  by  Willard 
M.  Baylis  ?  A.  As  I  recall,  a  Mr.  Baylis  was  both  attorney  and 
counsel  throughout  in  that  case. 

Q.  And  the  brief  by  Mr.  Hopper  was  written  by  Clarence  J. 
Shearn  ?  A.  I  think  Mr.  Shearn  was  both  attorney  and  counsel 
throughout  in  the  Hopper  case. 

Q.  So  there  were  actual  plaintiffs  aside  from  the  Hopper  case 
and  plaintiffs  represented  by  counsel  who  remained  in  those  cases 
from  the  beginning  to  the  end,  testing  or  trying  to  test  the  consti- 
tutionality of  this  question,  and  they  were  in  from  the  begiiming 
to  the  end  of  the  litigation  ?  A.  Yes,  sir.  The  counsel  you  men- 
tion argued  those  cases  both  before  Judge  Blackmar  in  the  Appel- 
late Division,  as  well  as  in  the  Court  of  Appeals. 

Q.  Was  the  Admiralty  Company  represented  before  Judge 
Blackmar?     A.  Yes,  sir. 

Q.  The  Admiralty  Company  appears  in  this  report  in  the  Court 
of  Appeals  to  have  been  represented  by  Louis  Marshall,  Daniel 
Hays,  Ralph  Wolf,  and  Samuel  Untermeyer.  Were  any  of  them 
in  the  case  from  the  beginning?  A.  Mr.  Marshall  argued  the 
case  in  the  Court  of  Appeals.  My  recollection  is  Mr.  Unter- 
meyer argued  it  before  Justice  Blackmar  and  in  the  Appellate 
Division. 

Q.  The  corporation  counsel  appeared  by  Louis  H.  Hohlo  in  the 
Court  of  Appeals.  Was  the  corporation  counsel  represented 
throughout  the  litigation?     A.  Yes,  sir. 

Q.  The  Public  Service  Commission  were  represented  by  George 
S.  Coleman,  Oliver  Semple,  and  Leroy  T.  Harkness.  Was  the 
Public  Service  Commission  represented  throughout  these  litiga- 
tions ?     A.  Yes,  sir. 

Q.  The  Interborough  Rapid  Transit  was  represented  by 
Richard  Reid  Rogers  and  Alfred  E.  Mudge.  Was  it  represented 
throughout?     A.  Yes,  sir. 

Q.  The  Brooklyn  Rapid  Transit  was  represented  by  its  counsel, 
Charles  A.  Colin  and  George  D,  Youmans?     A,  Yes,  sir. 
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Q.  Was  the  road  represented  throughout  the  litigation?  A. 
Yes,  sir. 

Q.  At  any  time  while  these  litigations  were  pending,  do  you 
know  that  counsel  who  appeared  against  the  constitutionality  of 
the  act  were  in  the  pay  of  the  Interborough  Railroad  Company ''; 
A.  I  did  not  know  that,  no,  sir. 

Q.  Did  you  have  any  information  of  it  until  it  was  made  to 
appear  in  the  examination  last  week  ?  A.  Nothing  more  than  a 
suspicion. 

Q.  When  did  you  begin  to  have  a  suspicion?  A.  I  suspected 
that  when  the  suit  came  in. 

Q.  The  original  suit?     A.  Yes. 

Q.  Which  suit,  the  Admiralty?  A.  The  Admiralty  suit  is  the 
one  I  am  referring  to  now.  There  was  a  prior  Admiralty  suit  in 
1911,  in  which  the  same  counsel  and  then  the  Admiralty  counsel 
took  part  in  at  least  one  proceeding  to  modify  the  route  and  plan 
of  Lexington  avenue  route.  I  am  not  sure  whether  they  appeared 
in  both  proceedings  or  not,  but  from  the  past  litigations  I  sus- 
pected that  when  the  Admiralty  suit  of  1912  came  in  it  was  prob- 
ably instigated  by  interests  friendly  to  the  Interborough  Company. 

Q.  Did  you  have  any  facts  upon  which  you  could  base  your 
suspicion  ?     A.  !No,  sir. 

Q.  Did  you  confer  with  your  associates,  Mr.  Coleman,  Mr. 
Semple,  or  anyone  connected  as  counsel  with  the  Public  Service 
Commission  ?     A.  I  conferred  with  Mr.  Coleman,  I  remember. 

Q.  Mr.  Coleman  was  senior?  A.  Mr.  Coleman  is  counsel  to 
the  Commission.     The  rest  of  us  were  assistants. 

Q.  Well,  having  that  suspicion,  did  you,  or  did  any  of  your 
associates,  do  anything  to  determine  whether  your  suspicion  was 
well  founded  ?     A.  May  I  answer  that  somewhat  at  length  ? 

Q.  Yes,  sir.  Any  way  you  like,  Mr.  Harkness.  A.  I  took 
the  matter  up  with  Mr.  Coleman  and  discussed  it  and  the  recol- 
lection is  at  that  time  I  told  Mr.  Coleman  of  my  suspicion,  and 
he  said,  I  remember  his  saying  at  that  time  if  the  question  at  issue 
were  not  properly  raised  in  any  of  those  suits,  and  all  of  them 
were  not  raised,  that  he  would  raise  them  himself  or  see  that  they 
were- raised.  I  think  I  then  discussed  the  matter  somewhat  with 
Commissioner. Maltbie,  ,?ind  I, remember  ^afterward  meeting  Mr. 
Clarence  J.  Shearn  at  lunch.     I  used  to  meet  him  occasionally. 
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I  don't  know  whether  I  told  him  of  my  suspicion  or  not.  But  I 
did  talk  with  him  over  his  bringing  a  suit,  and  I  don't  know  to 
what  extent  the  talk  I  had  with  him  may  have  been  instrumental 
in  the  bringing  of  the  Hopper  suit,  which  I  believe  did  represent 
an  interest  really  adverse  to  the  subway  contract. 

Q.  You  had  no  such  suspicion  in  the  Hopper  case  as  you  had  in 
the  Admiralty  case  ?     A.  No,  sir. 

Q.  What  about  the  Ryan  case?  A.  I  had  no  facts  specially 
to  base  any  conclusion  on,  but  I  had  a  suspicion  they  were  prob- 
ably instigated  by  interests  friendly  to  the  B.  E.  T. 

Q.  Tou  thought  that  was  helpful  to  the  B.  R.  T.  and  the 
Admiralty  case,  helpful  to  the  Interborough  and  not  necessarily 
helpful.  Inasmuch  as  they  were  probably  instigated  by  those 
companies  — 

Q.  Intended  to  be  ?     A.  I  don't  want  to  quibble  about  it. 

Chairman  Thompson.— They  paid  $62,000  for  it.  They  do 
not  hardly  pay  for  them  without  they  get  help  or  assistance. 

Mr.  Harkness. —  My  understanding  or  suspicion  was  they  were 
instigated  by  these  companies  in  order  to  test  the  constitutionality 
of  the  act  or  arrangement. 

By  Mr.  Moss : 

Q.  Did  you  or  your  associates  make  any  inquiries  to  discover 
whether  as  a  matter  of  fact  any  one  representing  the  Admiralty 
Realty  Company  was  receiving  pay  from  the  Interborough  ? 
A.  No,  sir. 

Q.  I  asked  the  same  question  with  reference  to  the  Ryan  suit  ? 
A.  The  same  answer. 

Q.  Then,  if  I  get  the  import  of  your  testimony  correctly,  it  is 
that  possibly  the  Hopper  case  resulted  from  your  discussion  of 
the  matter  with  Mr.  Shearn  and  conveying  your  suspicions  to 
him  ?    A.  I  am  not  sure. 

Q.  I  said  possibly  ?     A.  Possibly,  yes. 

Q.  Was  it  your  intention  to  bring  about  some  such  result  when 
you  talked  with  Mr.  Shearn  ?     A.  I  was  hopeful  of  such  a  result. 

Chairman  Thompson. —  The  Hopper  suit  was  brought  after 
those  other  two  suits  were  commenced.     A.  Yes,  sir. 
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Chairman  Thompson. — And  which  was  brought  first  ? 

Mr.  Harkness. —  The  Ryan. 

Chairman  Thompson. — And  then  the  Admiralty? 

Mr.  Harkness. —  Yea. 

Chairman  Thompson. —  You  say  you  had  these  suspicions, — 
why, —  what  made  them? 

Mr.  Harkness. —  The  prior  litigation  that  had  gone  through 
with  the  Admiralty  Company.  I  did  not  know  of  any  reason 
why  this  Admiralty  Realty  Company  were  opposed,  what  real 
interest  it  had  to  enter  into  what  must  have  been  rather  an  expen- 
sive litigation  years  before,  to  hold  up  various  projects  of  the  Com- 
mission, and  I  suspected  that  the  previous  litigation  had  been 
instigated  by  interests  friendly  to  the  Interborough  Company,  or 
controlled  by  it. 

Q.  Do  you  remember  whether  or  not,  in  the  opinion  of  the 
court,  one  of  the  judges  intimated  that  they  were  limited  by  the 
argument;  that  their  discussion  of  the  case  was  limited  by  the 
argument?  A,  JSTo,  sir;  I  don't  remember  that.  Was  that  in 
the  Court  of  Appeals  ? 

Q.  Yes.    A.  No,  I  don't  remember. 

Q.  Do  you  believe  that  every  question  that  could  have  been 
raised  on  the  constitutional  feature  of  the  case  was  raised  and 
argued?    A.  Yes,  I  do. 

Geoege  S.  Coleman,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

Examination  by  Mr.  Moss: 

Q.  You  are  senior  counsel  for  the  Public  Service  Commission, 
are  you  not  ?    A.  Yes. 

Q.  You  heard  the  testimony  of  Mr.  Harkness,  did  you?     A. 

Yes,  sir. 

Q.  He  spoke  of  a  conference  with  you  —  do  you  recall  such  a 
conference  ?  A.  I  do  not  recall  it,  but  I  am  willing  to  take  Mr. 
Harkness'  statement  for  it. 
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Q,  That  is,  it  does  not  come  to  your  memory,  but  you  believe 
he  has  told  the  facts  ?    A.  I  believe  he  must  have  told  the  truth. 

Q.  Do  you  remember  any  question  being  raised  or  coming  into 
your  thought  concerning  this  Admiralty  case?  A.  I  have  no 
recollection  of  it  whatever,  because  the  same  counsel  and  same 
attorneys  had,  I  think,  opposed  the  original  route  in  the  Appel- 
late Division,  and  then  they  had  afterwards  opposed  again  some 
proceeding  the  Commission  were  interested  in,  and  I  then  cred- 
ited them  as  being  hostile. 

Q.  Then  did  you  believe  the  Admiralty  company  was  hostile? 
A.  I  did. 

Q.  You  did  not  share  in  the  suspicion  of  Mr.  Harkness  ?  A.  I 
cannot  recollect  having  any  suspicion  until  this  matter  came  out 
in  the  newspapers.    I  was  interested  more  in  the  Hopper  case. 

Q.  The  Hopper  case  was  begun  after  the  Admiralty  case? 
A.  It  was  begun  after. 

Q.  Didn't  you  know  that  Mr.  Harkness  had  spoken  to  Mr. 
Shearn  ?  A.  Yes,  because  we  wanted  to  give  Mr.  Shearn  all  the 
ammunition  we  had  on  the  law  and  the  facts,  knowing  that  he 
would  oppose  it  on  the  merits  fully,  and  that  there  was  some 
things  that  had  been  omitted  from  the  other  complaint  which 
should  be  before  the  court.  Mr.  Harkness  has  mentioned  one, 
the  question  of  referendum,  which  Mr.  Shearn  had  raised,  and 
the  question  about  the  private  or  local  fact,  and  the  question  of 
law.  The  case  was  made  up  largely,  one  of  facts,  showing  the 
length  of  time  that  would  elapse  before  the  city  would  get  any 
profit.  And  Mr.  Shearn  was  given  the  benefit  of  the  latest  esti- 
mate of  our  accounting  department,  and  I  think  my  recollection 
now  is  that  matter  was  put  in  Mr.  Shearn's  complaint  that  was 
not  contained  in  either  of  the  others. 

Q.  Then  Mr.  Shearn's  coming  in  enlarged  the  scope  of  the 
action,  or  enlarged  the  field,  at  any  rate  ?    A.  I  think  it  did. 

Q.  Didn't  you  know  it  had  been  suggested  to  Mr.  Shearn  that 
these  two  actions  then  pending,  the  Ryan  and  the  Admiralty  case, 
were  in  the  interest  of  interested  parties  ?  A.  JSTo,  I  have  not  the 
slightest  recollection  of  that.  The  only  recollection  I  have  is  of 
having  a  suggestion  made  that  the  Ryan  case  was  possibly  brought 
at  the  instigation  of  the  B.  E.  T. 
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Q.  Who  made  that  suggestion  to  you?  A.  I  do  not  now 
recall  it. 

Q.  Was  it  Mr.  Harknees  ?    A.  I  don't  recall  it. 

Q.  May  it  have  been  somebody  else  ?    A.  Might  have  been, 

Q.  Was  it  conmion  talk?  A.  I  don't  know  about  that.  I 
don't  suppose  the  matter  was  mentioned  more  than  once  or  twice 
in  a  casual  way.  I  am  not  sure  but  somebody  made  it  in  public, 
that  the  Ryan  case  was  brought  in  the  interest  of  the  B.  R.  T. 

Q.  You  say  now  that  probably  Mr.  Harkness's  statement  of 
fact  is  correct,  that  is,  that  he  told  about  his  suspicions  about  the 
Admiralty  case.  Can't  you  recall  it  at  all  ?  A.  I  have  not  the 
slightest  recollection  of  any  such  thing. 

Q.  How  is  that,  Mr.  Coleman  ?    A.  Because  I  was  interested — 

Q.  Pardon  me  for  putting  it  in  this  way, —  Mr.  Harkness 
seems  to  have  a  very  distinct  recollection,  and  it  is  of  the  more 
interest  because  I  had  not  said  a  word  to  Mr.  Harkness;  there 
was  no  discussion  between  he  and  any  member  of  the  Committee. 
He  was  called  here  very  suddenly,  and  really  because  looking 
through  this  list  of  attorneys,  and  desired  to  have  all  present, — 
I  requested  my  associate  here  to  include  his  name.  !N"ow  that  his 
testimony  comes  out  without  my  expecting  it  really,  because  it 
appears  clearly  and  comes  out  in  your  presence.  You  were  sitting 
there  while  he  testified  as  your  subordinate.  A.  I  do  not  question 
it. 

Q.  I  want  to  account  for  his  making  what  you  believe  to  be  a 
truthful  statement,  and  you  have  no  recollection  of  it?  A.  You 
will  have  to  ask  the  Lord  God  Almighty. 

Chairman  Thompson.^ —  Is  that  what  runs  your  department  ? 

Mr.  Coleman. —  We  hope  so,  to  some  extent.  What  I  was 
interested  in  was  mainly  the  constitutional  question,  and  I  was 
also  interested  on  the  financial  side  so  far  as  the  complaint  should 
be  made  full  enough  to  show  to  the  Court  the  worst  possible 
feature  of  the  financing  of  this  large  proposition.  I  wanted  the 
worst  possible  that  could  be  said  against  us  to  be  in  the  complaint. 

By  Mr.  Moss,  resuming: 

Q.  But  did  you  really  desire  to  have  the  contract  sustained  ? 
A.  Well,  I  did  not  pass  upon  that. 
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Q.  Well,  you  were  on  that  side,  weren't  you?  A.  I  was  on 
that  side.     That  was  not  my  concern. 

Q.  But  the  Public  Service  Commission  had  approved  it,  hadn't 
they  approved  it  ?    A.  Yes. 

Q.  But  had  not  formally,  but  had  practically  approved  it, — 
they  were  not  doing  anything  to  stop  it  ?  A.  Not  that  I  know  of. 
They  wanted  the  rapid  transit  work  to  progress. 

Q.  They  wanted  that  Gillespie  contract  to  go  through ''.  A.  1 
know  nothing  about  it. 

Q.  But  you  were  their  counsel  ?  A.  That  matter  di  i  not  come 
to  me. 

Q.  Didn't  they  talk  to  you  about  it?     A.  No. 

Q.  Didn't  you  understand  they  would  be  better  satisfied  if  the 
contract  was  sustained  than  if  it  was  defeated  ?  A.  Yes,  if  they 
could.    If  it  could  be  sustained,  they  wanted  rapid  transit. 

Q.  Do  you  understand  that  the  arrangement  with  Mr.  Morgan 
for  the  floating  of  the  bonds  depended  on  the  specific  clause  in 
the  contract,  upon  the  court  establishing  the  validity'  of  the  con- 
tract,—  do  you  Icnow  that  ?  A.  I  do  not  remember  as  you  put  it. 
I  have  heard  that  Mr.  Morgan,  or  whoever  it  was,  whoever  wias 
going  to  put  up  the  money,  wanted  to  have  some  assurance  from 
the  court,  if  possible,  that  the  bonds  would  be  valid. 

Q.  Who  told  you  that  ?    A.  I  don't  recall  that. 

Q.  How  did  you  learn  ?    A.  It  probably  was  common  talk. 

Q.  What  did  you  care  about  it, —  about  that  feature  of  it  ?  A. 
All  I  cared  about  it  was  this.  My  business  was  the  legal  end  of  it, 
and  if  there  was  any  question  that  touched  the  validity  of  the 
bonds  or  the  validity  of  the  statute,  I  wanted  that  question  i*aised. 
I  did  not  want  to  go  out  on  a  half-baked  case.  I  didn't  care  how 
the  question  was  raised  if  it  was  raised  properly. 

Q.  Was  it  you  that  went  to  Mr.  Shearn  or  Mr.  Harkness  ?  A. 
I  had  nothing  to  do  with  it. 

Q.  You  had  nothing  to  do  with  Mr.  Shearn  ?    A.  I  did  not. 

Q.  Did  Mr.  Harkness  go  to  Mr.  Shearn  on  his  own  responsi- 
bility? A.  Whatever  Mr.  Harkness  says  as  a  statement  of  fact, 
I  should  subscribe  to. 

Q.  I  want  to  know  whether  you  directed  him  to  go  to  Mr. 
Shearn,  or  whether  he  took  it  upon  his  own  responsibility  to  go  ? 
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A.  I  have  no  recollection  of  telling  him  to  go,  and  he  stated  here 
he  met  Mr.  Sheam  occasionally  at  lunch  and  talked  it  over.  Mr. 
Shearn  had  always  been  a  doughty  fighter  against  the  Commission. 

Q.  That  was  the  reason  I  asked  the  question,  because  Mr.  Hark- 
ness  leaves  it  as  though  he  was  the  moving  cause  for  getting  Mr. 
Shearn  into  the  case.     A.  If  so,  I  would  like  to  give  him  the 
credit  for  it  because  it  was  a  good  move. 
By  'Chairman  Thompson : 

Q.  Will  you  give  it  to  him  ?    A.  Yes,  if  he  will  take  it,  gladly. 

Q.  I  will  direct  him  to  take  it.  Can  you  remember  anything 
that  you  personally  did  or  any  conference  that  you  personally  had 
with  any  of  the  Commissioners'  relative  to  this  suspicion  that 
either  the  Ryan  or  Eerwind  case  or  the  Admiralty  case  was 
brought  in  the  interest  of  the  contractors?  A.  Absolutely  not. 
ISTo  recollection  of  any  such  thing. 

Q.  Well  when  you  heard  a  statement  by  somebody,  public  or 
private,  that  the  Ryan  case  might  be  in  the  interest  of  the  B.  1^  T., 
what  did  you  as  senior  counsel  of  the  Public  Service  Commission 
do  to  find  out  whether  it  was  true?  A.  I  don't  know  as  I  did 
anything.     I  didn't  care. 

Q.  Why  didn't  you  ?  A.  Because  I  knew  there  were  other  suits 
pending  that  would  raise  every  question  we  had. 

Q.  Didn't  it  occur  to  you  that  if  it  ever  came  to  the  attention 
of  the  court  that  a  suit  if  argued  before  it  fair  and  square  upon 
its  face  was  a  collusive  action  that  there  might  be  of  undoing  the 
decision  and  of  upsetting  the  whole  thing?    A.  No. 

Q.  Has  it  ever  occurred  to  you  that  the  Court  of  Appeals  in 
order  to  protect  its  own  dignity,  in  order  to  protect  .the  value  of 
its  work  might  take  some  action  itself  to  undo  a  decision  which 
was  rendered  in  any  way  upon  a  collusive  appearance  of  attorneys  ? 
A.  No,  never  occurred  to  me. 

Q.  Were  you  anxious  to  have  a  decision  that  would  stand  ?  A. 
I  wanted  a  final  decision. 

Q.  Then  I  ask  you  again  when  you  were  informed,  even  though 
it  may  have  been  publicly,  of  this  suspicious  condition  of  the 
Ryan  case,  didn't  you  do  anything  to  learn  the  truth  ?  A.  Never 
did  anything  as  I  say.  It  was  a  suspicion.  I  don't  know  w'hea 
I  heard  it.    I  did  not  care  what  happened  the  Ryan  case.    I  was 
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sure  the  points  would  all  be  raised  in  the  case  that  did  come  up 
and  went  to  the  Court  of  Appeals.  If  there  was  one  case  out  of 
the  three  that  was  genuine  and  raised  all  the  points  that  was 
sufficient  for  my  purpose.  I  wanted  the  court  to  pass  on  the  law 
and  that  was  the  whole  purpose  of  it. 

Q.  Have  you  in  your  mind  any  Public  Service  Commissioner 
to  whom  you  communicated  the  suspicion  that  was  in  your  mind  ? 
A.  i^ot  any.     I  haven't  any  recollection  of  any  suspicion. 

Q.  You  have,  because  you  have  told  us  voluntarily  about  the 
Ryan  case  ?  A.  I  have  no  recollection  and  would  not  know  when 
that  suspicion  came.  Probably  long  after  the  suit.  I  may  but  I 
do  not  remember  speaking  to  any  of  the  Commissioners  about  it. 

Q.  Did  you  have  frequent  conferences  with  Public  Service  Com- 
missioners ?  A.  JSTot  on  that  particular  case.  They  did  not  confer 
with  me  after  a  suit  was  broug'ht.  I  do  not  confer  with  them  after 
a  suit  is  brought. 

Q.  Was  it  from  any  Public  Service  Commissioner  that  you 
learned  of  the  arrangement  for  financing  this  great  proposition 
depended  upon  the  court  sustaining  its  validity  ?    A.  JSTo. 

Q.  Did  you  know  that  the  financial  arrangement  was  hanging 
upon  the  court  decision?  A.  I  can't  recall.  My  present  recol- 
lection. This  case  goes  back  over  four  years.  My  recollection  is 
I  had  the  information  in  some  way.  Whether  it  was  from  a  news- 
paper or  from  counsel  or  associate  counsel  or  counsel  on  the  other 
side  of  the  cases,  that  those  who  were  going  to  lend  the  money 
wanted  to  'be  sure  that  the  bonds  were  valid.  That  came  to  my 
mind  and  it  was  a  thing  that  made  me  very  anxious  to  have  every 
question  raised  that  could  be  raised. 
By  Chairman  Thompson: 

Q.  Did  you  know  Mr.  Morgan  wanted  that  done?  A.  I  can't 
say  that  I  did. 

Q.  Had  you  heard  that  he  did  ?     A.  T  say  as  I  have  already. 

Q.  'I'alked  in  the  club  or  in  the  corridor  of  your  office  at  any 
time?    A.  Wo. 
Examination  resumed  by  Mr.  Moss: 

Q.  In  the  two  route  proceedings  did  the  Admirality  Realty 
(Jompany  appear  ?  A.  I  don't  remember  whether  they  appeared 
twice. 
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Q.  Mr.  Harkness  says  they  appeared  before  you  know?  A. 
Yes.  But  there  was  oue  proceeding  to  base  the  approval  of  the 
Appellate  Division  of  the  routes  because  they  had  not  the  proper 
number  of  consents  or  property  owners.  I  understand  the 
Admirality  Realty  Company  was  a  realty  company  and  they  were 
opposed  for  some  reason  to  the  route  of  Leorington  avenue  and 
then  there  was  some  other  provision  or  question  came  up  where 
they  appeared  later,  and  then  after  the  route  work  they  opposed 
again  and  that  was  why  I  say  my  impression  always  was  smd  ray 
present  impression  was  before  Mr,  Harkness  testified  that  the 
Admiralty  Company  was  always  fighting  us. 

Q.  Do  you  remember  by  whom  the  company  was  represented  in 
the  first  proceeding  ?  A.  No,  I  did  not  have  anything  to  do  with 
it. 

Q.  Were  you  there  in  1908  ?  A.  I  went  there  the  first  of  Janu- 
ary, 1908.  That  is  a  matter  that  would  have  been  handled  by  Mr. 
Harkness  or  somebody  in  the  Rapid  Transit  end  of  the  office. 

Q.  Do  you  remember  the  applications  to  the  Commission  in 
the  First  District  for  the  three  Commissioners?  A.  For  the 
routes  ? 

Q.  Yes.  A.  ISTo.  That  was  probably  a  form  of  proceeding  witL 
a  set  of  consents  and  necessity  of  it  and  probably  my  name  was 
attached  to  the  papers  but  I  do  not  remember. 

Q.  Do  you  remember  the  second  proceeding  in  1910  for  a 
modification  of  the  Lexington  avenue  route?  A.  I  have  a  recol- 
lection that  there  was  such  a  proceeding  and  that  is  probably  where 
they  opposed  us  the  second  time. 

Q.  Do  you  remember  who  appeared  for  them  ?  A.  No,  but  I 
know  I  got  a  very  strong  impression  that  they  were  trying  to  block 
all  subway  improvements. 

Q.  Do  you  remember  in  one  of  those  proceedings  the  Commis- 
sion questioned  the  bona  fides'  of  the  people  represented  by  Mr. 
Wolf  ?    A.  I  do  not  recollect. 

Q.  Did  Mr.  Wolf  ever  represent  ?  A.  I  thought  it  was  Hays, 
Herschfield  &  Wolf. 

Chairman  Thompson. —  You  got  a  bill  of  costs  out  of  this  liti- 
gation ? 

Mr.  Coleman. —  I  don't  know.     I  don't  remember  that.     I  did 
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not  get  any  of  the  cost.     I  don't  know  whether  there  were  any  in 
the  bill  of  cost  or  not. 

Chairman  Thompson. —  You  did  not  get  any  ? 

Mr.  Coleman. —  !N^o,  sir. 

Examination  resumed  by  Mr.  Moss: 

Q.  Eighty-three  dollars  and  fifty-eight  cents,  the  item  is  so 
small  you  perhaps  would  not  remember  ?    A.  I  cannot  recall  it. 

Chairman  Thompson. —  The  Interborough  paid  it  and  their 
records  show  it  was  paid  to  you. 

Mr.  Coleman. —  You  will  find  in  the  records  of  the  Commission 
it  was  paid  to  the  Commission  and  by  the  Commission  to  the  city. 

Q.  Th  you  know  any  reason  why  the  attorney  should  pay  you  a 
bill  of  cost?  A.  They  sent  it  to  me  and  I  sent  it  to  the  Com- 
mission. 

'Chairman  Thompson. —  For  the  successful  litigants  ? 

Mr.  Coleman. —  AVho  was  the  successful  litigants  ?  I  thought 
we  were  successful. 

Chairman  Thompson. —  I  said  the  Interborough  Kailroad  Com- 
pany have  got  in  their  records  that  they  paid  you  a  bill  of  cost  ■ — ■ 
do  you  remember. 

Mr.  Coleman. —  I  don't  know  where  the  cost  came  from. 

Chairman  Thompson. —  It  came  from  the  Interborough  Rail- 
road Company. 

]\Ir.    Coleman. —  I  have  no  recollection. 

Chairman  Thompson. —  Don't  you  remember  anything  about  it  ? 

Mr.  Coleman. —  ISTot  at  all. 

Chairman  Thompson. —  They  were  the  successful  litigants  ? 

Mr.  Coleman. —  I  hope  they  regard  it  as  successful. 

Chairman  Thompson. —  How  do  you  regard  it  ? 

'Mr.  Coleman. —  I  regard  it  as  successful  for  the  city. 
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Chairman  Thompson. —  How  about  the  Interborough  Railroad, 
do  you  think  it  was  a  success  ? 

Mr.  Colemaii. —  I  don't  know.     The  future  will  have  to  tell. 

Chairman  Thompson. —  You  are  a  lawyer  and  you  are  being 
paid  $10,000  a  year  for  being  a  good  lawyer  for  the  Public  Service 
Commission.  Wow,  I  ask  you  if  in  this  law  suit  the  Interborough 
Railroad  Company  was  not  a  successful  litigant?  Do  you  think 
you  can  answer  that  question? 

Mr.  Coleman. —  I  think  you  can  draw  your  own  inferences. 
What  I  might  think  about  the  success  of  the  Interborough  • — 

Chairman  Thompson. —  You  knew  the  outcome  of  this  lawsuit  ? 

Mr.  Coleman. —  Yes. 

Chairman  Thompson. —  And  you  knew  the  way  the  parties 
were  before  the  court  ? 

Mr.  Coleman. —  Yes. 

Chairman  Thompson. —  You  knew  what  the  court  decision  was  ? 
Was  the  Interborough  successful  ? 

Mr.  Coleman. —  I  don't  know.  I  know  we  were  successful  in 
establishing  our  proposition  of  law. 

Chairman  Thompson. —  The  suit  was  decided  in  favor  of  the 
Interborough  Company. 

Mr.  Coleman. —  It  was  decided  in  favor  of  — 

Chairman  Thompson. —  Was  it  decided  in  favor  of  the  Inter- 
borough ? 

Mr.  Coleman. —  I  presume  they  wanted  it. 

Chairman  Thompson. —  Is  that  as  far  as  you  will  go. 

Mr.  Coleman. —  They  are  not  taking  me  into  their  confidence. 

Chairman  Thompson. —  I  am  asking  you  what  you  thought. 

Mr.  Coleman. —  I  thought  the  city  obtained  a  substantial 
victory. 
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Chairman  Thompson. —  I  haven't  asked  you  about  the  city.  I 
am  asking  you  about  the  Interborough  Railroad  Company. 

Mr.  Coleman. —  I  think  it  is  the  best  — 

Examination  resumed  by  Mr.  Moss: 

Q.  I  want  to  ask  you,  during  the  pendency  of  this  action,  did 
you  ever  talk  with  Delancey  NicoU  ?  A.  No,  not  that  I  have  the 
slightest  recollection  during  the  pendency  of  this  action.  But  if 
Mr.  NicoU  comes  and  says  I  did  and  gives  you  the  date  I  will 
accept  it,  but  I  must  confess  I  do  not  remember  any  little  details 
that  do  not  seem  to  be  important.     I,  remember  ideas. 

Q.  Now  you  say  that  the  city  won  a  substantial  victory  ?  A. 
Well,  I  thought  so. 

Q.  You  thought  it  was  a  victory  for  the  city  of  New  York  to 
establish  this  contract  with  the  Interborough  Railroad,  did  you  ? 
A.  The  constitutionality  of  the  right  to  do  it. 

Q.  But  you  were  establishing  a  point  of  constitutionality  ?  A. 
The  contract  had  not  been  signed  then. 

Q.  That  was  not  merely  sparring  for  points,  you  wanted  the 
contract  held  in  order  that  the  city  might  be  held?  A.  Not 
necessarily. 

Q.  Weren't  you  considering  the  end  of  the  litigation,  which 
was  the  contract  ?  A.  My  private  idea  was  to  have  that  question 
of  law  determined.  Suppose  the  Iiiterborough  had  backed  out. 
They  backed  out  once. 

Q.  The  real  point  of  issue  was  the  contract,  wasn't  it  ?  A.  No. 
The  real  point  of  issue  was  the  constitutionality  of  the  proposed 
contract.  Afterwards  we  had  as  you  know  to  get  legislation  to 
legalize  as  well.    We  had  to  apply  to  the  Legislature. 

Q.  What  bill  was  that  ?  A.  That  was  after  the  argument  in 
the  Court  of  Appeals.  But  we  had  one  experience  of  working  for 
two  years  to  get  something  through  and  then  having  it  all  fall  to 
pieces.  It  did  not  make  any  difference  whether  the  Interborough 
or  some  other  company.  I  believe  at  the  time  that  there  was  other 
people  from  the  outside  might  come  in. 

Q.  That  contract  was  the  thing  that  was  at  stake.  Bid  you  ever 
read  it  ?  A.  Yes,  I  read  it.  I  have  very  often  occasion  to  study 
it.     It  is  an  enormous  document. 
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Q.  it  was  a  great  victory  for  the  city  ?  A.  I  hope  the  time  will 
show  that  it  was,  whether  it  is  profitable  or  not  we  are  going  to 
get  rapid  transit.     It  will  pay  the  city  some  time. 

Q.  You  do  not  care  anything  about  it  in  the  meanwhile '{  A.  I 
don't  care  anything  about  it.  If  they  don't  charge  more  than  a 
nickel. 

Q.  Couldn't  the  legal  questions  in  this  case  have  been  settled 
without  the  Admiral  Eealty  suit,  that  is  in  the  Hopper  &  Ryan 
proceedings  ?  A.  I  suppose  the  Hopper  suit  could  have  settled  it. 
I  suppose  so. 

Alpeed  E.  Mudge,  being  sworn  as  a  witness,  testified  as 
follows : 

Examination  by  Mr.  Moss: 

Q.  You  are  one  of  the  counsel  for  the  Interborough  ?  A.  I  am 
employed  in  the  Law  Department, 

Q.  Your  superior  is  Mr.  Kichard  Eeid  Rogers  ?  A.  Mr. 
Quackenbush. 

Q.  I  beg  your  pardon.  I  saw  your  name  associated  with  Mr. 
Rogers  on  the  report.  A.  Mr.  Quaekehbush,  and  occasionally  do 
work  for  Mr.  Rogers. 

Q.  Then  you  as  a  part  of  Mr.  QuiJckenbush's  organization  find 
yourself  alongside  of  Mr.  Rogers  in  the  brief  in  the  Court  of 
Appeals  ?    A.  I  did,  yes,  sir. 

Q.  Did  you  know  of  this  suit  by  the  Admiral  Company?  A. 
I  knew  of  it,  when  it  was  brought,  yes,  sir.  The  first  connection 
I  had  with  it,  I  think,  was  when  the  complaint  was  turned  over 
to  me,  and  I  drafted  a  demurrer,  and  after  that  I  worked  on  the 
brief  as  the  junior  counsel  in  the  preparation  of  the  brief. 

Q.  Did  you  have  a  talk  with  Mr.  Rogers  about  it  ?  A.  Many 
times. 

Q.  Did  you  know  the  suit  was  going  to  be  brought?  A.  No. 
The  only  talk  I  had  vsdth  Mr.  Rogers  was  on  the  legal  phasra  of 
the  point. 

Q.  And  was  the  first  you  knew  of  the  Admiral  ease?  A.  Yes, 
sir. 

Q.  Are  you  quite  sure  you  did  not  know  that  such  a  suit  was  in 
contemplation  before  it  was  brought?    A.  ISTo,  I  did  not. 
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Q.  Did  you  kuow  the  attorneys  for  the  Admiral  Eealty  Com- 
pany ?  A.  I  met  them  afterwards.  1  don't  know  that  I  met  them 
before  that,  to  my  recollection. 

Q.  Did  you  see  them  at  their  office  ?    A.  No. 

Q.  Did  you  have  any  conference  with  them  while  the  cases 
were  pending  ?  A.  No,  not  that  I  recall,  unless  it  was  a  matter 
over  submission  of  briefs,  or  something  of  that  kind. 

Q.  Do  you  know  that  the  attorneys  for  the  Admiral  Kealty 
Company  were  being  paid  by  the  Interborough  Company?  A. 
No,  sir,  I  did  not. 

Q.  Well,  that  knowledge  would  not  necessarily  come  to  you, 
would  it  ?  A.  My  only  connection  with  the  litigation  was  junior 
counsel,  and  working  on  the  brief. 

Q.  Where  is  Mr.  Rogers  ?    A.I  think  he  is  out  west. 

James  L.   Quackknbusit,  sworn  as  a  witness,  testified  as 
follows : 

Examination  by  Mr.  Moss: 

Q.  Were  you  attorney  for  the  Interborough  Company  in  these 
cases  we  have  been  discussing  ?    A.  No. 

Q.  Who  was  ?     A.  Mr.  Rogers. 

Q.  Was  that  handled  entirely  outside  of  your  department  ? 
A.  Yes,  by  Mr.  Rogers  with  assistance  from  the  law  department 
whenever  he  required  it. 

Q.  You  simply  loaned  your  assistance?  A.  Yes,  that  is,  our 
organization. 

Q.  Did  you  have  anything  to  do  with  these  cases  ?  A.  Not 
personally. 

Q.  Did  you  have  any  knowledge  of  it  ?  A.  No,  except  to  know 
there  was  such  a  litigation. 

Q.  Did  you  know  that  the  Admiral  Realty  Company  had  in- 
tervened? A.  I  was  in  touch  with  the  subway  cases  generally 
and  knew  that  such  a  litigation  was  pending. 

Q.  Did  you  know  that  the  Admiral  Realty  Company  was  going 
to  bring  a  suit  before  it  brought  it  ?     A.  I  did  not. 

Q.  When  the  suit  was  brought,  did  you  know  it  was  in  the 
interest  of  the  Interborough  Company  ?     A.  I  did  not. 

Q.  When  did  you  first  learn  that  fact,  Mr.  Quackenbush  ?     A. 
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I  think  as  a  fact  as  you  state  it,  probably  only  within  the  last 
week  or  so,  when  the  matter  became  a  subject  of  investigation. 

Q.  When  did  you  have  some  knowledge  or  information  on  the 
subject?  A.  During  the  time  the  litigation  was  pending.  I 
kneAv  the  case  was  in  the  court,  and  that  the  purpose  of  the  action 
was  to  settle  the  questions  that  were  involved. 

Q.  You  knew  that  in  the  contract  or  arrangement  with  Mr. 
Morgan,  there  was  a  provision,  did  you  not  ?  A.  I  would  not  say 
so.  I  think,  Mr.  Moss,  you  will  appreciate  the  transactions  with 
regard  to  the  subway  matters  were  handled  by  Mr.  Rogers  and 
not  by  myself.     Then  you  will  understand. 

Q.  1  think  I  understand  that.  I  am  simply  reaching  for  what 
you  may  know  about  this  matter.  A.  I  do  not  want  to  seem  to  be 
in  charge  of  a  law  department  and  not  have  knowledge  of  litiga- 
tion. I  knew  that  there  was  a  litigation  of  the  Admiral  Realty 
Company.      I  knew  it  beginning  back  — 

Q.  Who  first  gave  you  to  understand  it  was  in  the  interest  hi 
the  Interborough  Company  ?  A.  I  don't  think  anybody  has  given 
me  to  understand  that  yet. 

Q.  When  did  you  get  the  idea,  then?  A.  AVhen  that  view  of 
it  began  to  be  presented  to  this  investigation. 

Q.  I  thought  you  had  some  idea  of  it  when  the  litigation  was 
pending  ?  A.  I  had  an  idea  that  such  a  litigation  was  pending ; 
that  is  to  say,  I  kept  myself  generally  informed,  and  knew  of  the 
Hopper  case  that  Mr.  Shearn  was  conducting,  and  knew,  although 
I  could  not  recollect  it  by  name,  that  the  Ryan  case  was  in  the 
courts,  and  I  knew  also  of  the  Admiral  Realty  case  being  in  the 
court,  because  from  time  to  time  I  took  part  in  these  transactions. 

Q.  Didn't  you  suspect  that  the  Admiral  Realty  case  was  in  the 
interest  of  the  Interborough  ?  A.  ISTo,  and  I  do  not  now  suspect 
it  was  in  the  interest  of  the  Interborough.  While  I  am  on  that 
subject, —  do  not  misunderstand  me  about  it, —  during  one  phase 
of  the  subway  negotiation  with  the  Public  Service  Commission, 
■when  the  Public  Sei-vice  Commission  was  carrying  on  negotia- 
tions, which  looked  as  if  they  would  make  a  contract  with  the 
Brooklyn  Rapid  Transit  Company,  to  the  exclusion  of  the  Inter- 
borough, I  personally  had  charge  and  to  do  with  the  presentation  of 
the  views  of  the  Interborough  in  opposition  to  the  validity  of  the 
proposed  contract  with  the  Brooklyn  Rapid  Transit.     I  made 
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arguments  and  publicly  —  and  debated  the  question  with  the 
President  of  the  Brooklyn  Rapid  Transit,  and  argued  the  matter 
with  the  city  officials.  I  contented  myself  that  such  a  con- 
tract would  be  in  violation  of  the  constitution.  ISTow,  having 
made  those  contentions,  I  knew  that  the  same  contentions  were 
being  urged  by  the  Admiral  Realty  case.  I  said  that  so  it  won't 
seem  as  if  I  was  ig-norant  of  what  was  involved  in  it,  although 
personally  I  had  nothing  to  do  with  the  litigation. 

Q.  Did  you  ever  hear  Mr.  JSTicoll  say  who  made  arrangements  ? 
A.  I  heard  him  say  it  in  the  room  the  other  day.  I  thought  you 
meant  some  years  ago.  I  have  no  recollection  of  ever  discussing 
the  question  with  Mr.  JSTicoll.  It  so  happens  Mr.  Nicoll  and  Mr. 
Rogers  were  in  charge  of  that  phase  of  it. 

Chairman  Thompson. —  Was  it  your  opinion  as  a  lawyer  that 
contract  with  the  Brooklyn  Rapid  Transit  was  unconstitutional  ? 
A.  Yes. 

By  Chairman  Thompson: 

Q.  Have  you  changed  your  opinion  on  it?  A.  No.  I  think 
the  Court  of  Appeals  was  wrong.  If  I  had  been  on  the  Court  of 
Appeals,  I  would  have  voted  against, —  with  the  minority. 

Q.  Do  you  suppose  if  you  had  a  g'ood  lawsuit  up  there  with  the 
Court  of  Appeals,  with  fellows  hammering  on  both  sides?  A. 
Senator,  I  have  not  the  slightest  doubt  that  Clarence  Sheam  pre- 
sented every  possible  question  that  was  presented  there.  I  haven't 
any  notion  at  all  that  these  facts  that  have  been  presented  here 
would  have  swerved  Louis  Marshall  from  presenting  every  fact 
on  that  that  could  have  been  presented.  I  was  not  in  the  Court 
of  Appeals  when  it  was  argued. 

Examination  resumed  by  Mr.  Moss: 

Q.  How  do  you  think  Mr.  Marshall  was  arguing  ?  A.  I  know 
it  was  argTied  for  the  Admiral  Realty  side. 

Q.  He  was  not  on  your  side?  A.  When  you  say  my  side, — 
my  client's  side.  I  made  it  perfectly  plain  here,  or  tried  to,  what 
my  views  were.  I  argued  them  at  length.  It  was  in  the  news- 
paper what  my  position  was.  In  the  Admiral  Realty  case,  which 
was  referred  to  as  having  been  brought  earlier,  I  knew  it  con- 
tained the  same  general  fundamental  proposition  that  I  myself 
argued.      I   was   in  a  position  when   they  switched   around  and 
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began  talking  about  compromise,  and  to  make  a  dual  contract  of 
it,  and  connected  with  a  contract  which  I  myself  bad  assailed. 

Delancet  ISricoLi,,  sworn  as  a  witness,  testified  as  follows : 

Examination  by  Mr.  Moss: 

Q.  Mr.  jiSficoU,  you  are  counsel  to  the  Interborough  Company  ? 
A.  Yes,  I  am  one  of  the  counsel. 

Q.  You  have  been  connected  with  the  company  for  a  good  many 
years?     A.  A  great  many  years. 

Q.  We  are  talking  about  this  Admiral  Realty  suit,  and  the 
various  suits  that  were  disposed  of  by  the  Court  of  Appeals  in 
206  New  York.  Did  you  make  an  arrangement  with  Mr.  Hays 
to  have  the  Admiral  Realty  Company  bring  suit  there  ?  A.  Yes. 
That  is,  I  made  an  arrangement  with  Mr.  Hershfield,  I  think  it 
was,  to  have  a  suit  brought  by  a  taxpayer,  to  test  the  validity  of 
the  Brooklyn  contract.  The  contract  made  with  the  Brooklyn 
company.  That  was  a  contract  very  similar  to  the  contracts 
which  were  finally  made  with  the  two  companies,  inasmuch  as  it 
contained  the  preferential  feature.  I  doubted  the  constitutionality 
of  any  such  contract,  and  sought  to  raise  the  question  through  the 
Admiral  Realty  Company  suit.     That  was  the  first  suit. 

Q.  Did  you  doubt  the  constitutionality  ?  A.  Yes,  I  think  it 
was  the  gTavest  question  in  the  world.  You  see  in  the  court  you 
have  Judge  Cullen  and  Judge  ^^'erner  and  some  other  very  able 
judge,  who  dissented  on  that  ground.  In  other  words,  I  might 
say  that  Werner  said  if  it  was  not  a  question  of  a  municipality 
loaning  its  credit  to  the  Interborough  —  I  knew  the  Interborough 
was  out  after  the  Brooklyn  company's  contract  was  made,  and  no 
negotiations  were  taken  up  with  the  Brooklyn  company  or  Inter- 
borough company  until  six  months  later,  and  then  came  the 
negotiations  which  resulted  in  the  contracts  which  were  after- 
wards examined  by  the  Court  of  Appeals.     The  two  contracts. 

Q.  You  knew  about  the  negotiations  with  Mr.  Morgan  ?  A.  I 
had  no  particular  interview. 

Q.  You  knew  about  them?  A.  I  consulted  occasionally  with 
them. 

Q.  Did  you  know  about  the  clause  in  the  letter  of  contract 
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which  provided  that  there  must  be  a  determination  by  the  court 
as  to  the  validity  ?  A.  I  think  Mr.  Shonts  advised  in  the  Con- 
tinental Securities  Company  litigation,  that  he  had  an  under- 
standing with  the  city  that  there  would  have  to  be  a  suit  brought 
on  the  validity  of  the  contract. 

Q.  Your  client  really  wanted  to  enter  into  the  contract?  A. 
I  think  the  contracts  were  forced  upon  my  client. 

Q.  But  they  wanted  to  enter  into  them?  A.  They  entered 
into  them  when  they  could  not  make  any  better  terms.  Tou  all 
have  a  misunderstanding  about  that.  The  Interborough  never 
wanted  to  enter  into  — 

Q.  Why  did  they  enter  into  it?  A.  They  entered  into  it 
because  they  were  invited  by  the  city  and  had  a  public  duty  to 
perform  as  a  public  corporation. 

Q.  Do  you  mean  to  say  they  were  doing  the  city —  A.  I 
mean  to  say  they  were  a  quasi-public  corporation;  they  were  a 
tenant  of  the  city ;  they  were  invited  to  co-operate  with  the  Brook- 
lyn authorities  to  extend  the  facilities  of  the  city. 

Q.  Had  the  city  been  standing  out  against  the  company?  A. 
It  was  all  explained  the  other  day  to  the  Chairman.  The  atti- 
tude of  the  Interborough,  as  I  recall  it,  was  that  as  a  tenant  of 
the  city,  it  was  their  duty  and  it  was  their  right  to  extend  their 
subway  system  throughout  the  city  boroughs  by  the  use  of  private 
capital,  and  they  made  a  number  of  offers  from  time  to  time,  all 
of  which  are  in  the  record  here.     Those  were  all  rejected. 

Q.  Do  you  mean  to  say  that  your  company  executed  a  contract 
that  it  did  not  want  to  execute  because  of  its  public  spirit  or  duty 
to  the  city  or  people  of  the  city  ?  A.  I  mean  to  say  they  entered 
into  negotiations  with  the  city  authorities  and  finally  made  the 
best  contract  they  could. 

Q.  Exactly, —  they  wanted  to  make  it.  They  wanted  to  com- 
plete their  routes.     A.  I  have  answered  it. 

Q.  They  wanted  to  take  the  ground  so  somebody  else  would  not 
come  in  and  take  it?  A.  They  wanted  to  do  what  their  duty  as 
a  public  service  corporation  is,  and  at  the  same  time  to  protect 
the  capital  that  was  invested  in  it. 

Chairman  Thompson. —  They  spent  quite  a  lot  of  money  to  help 
to  do  that  ? 
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Mr.  JSTicoll. —  They  spent  a  great  deal  of  money  —  hundreds  of 
thousands. 

By  Mr.  Moss : 

Q.  To  get  something  better?  A.  They  did  not  believe  in  a 
dual  system. 

Q.  They  wanted  something  better,  and  when  they  could  not  get 
anything  better,  they  were  glad  to  take  this  ?  A.  I  think  that  is 
so.     They  did  the  best  they  could. 

Chairman  Thompson. —  Had  an  awful  good  time  getting  it 
through,  and  after  it  was  done,  giving  a  fellow  $150,000  ? 

Mr.  NicoU. —  That  was  on  account  of  the  excessive  time  spent 
by  the  president  on  the  operating. 

Chairman  Thompson. — -I  suppose  that  is  the  reason  they 
charged  the  city  ultimately,  because  the  city  got  such  a  great  ben- 
efit from  the  public  spirit  of  the  Interborough  ? 

Mr.  NicoU. —  I  never  heard  of  it. 

By  Mr.  Moss: 

Q.  The  point  is,  while  your  company  wanted  this  contract  to 
go  through,  you  always  had  a  grave  doubt  about  the  constitu- 
tionality of  the  scheme  ?    A.  Yes,  sir. 

Q.  And  you  know  in  a  general  way  the  financing  of  this  was 
depending  entirely  on  Mr.  Morgan  ?  A.  I  knew  you  could  not 
sell  a  bond. 

Q.  And  then  you  made  an  arrangement  with  these  legal  gentle- 
men to  bring  a  suit  ?  A.  No. 

Q.  Tell  me  when  it  was  done  and  what  was  said. 

Chairman  Thompson. —  You  will  have  to  answer  the  counsel's 
question. 

The  Witness. —  I  know  how  to  conduct  myself. 

Chairman  Thompson. —  You  wiU  have  to  conduct  yourself  as 
the  Committee  — 

Mr.  McoU. —  The  Committee  will  put  tiheir  questions,  and  I 
will  decide  whether  they  are  pertinent  and  proper  questions. 
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Chairmaii  Thompson. —  Mr.  Moss  will  ask  these  questions,  and 
he  is  authorized  by  the  Committee  to  ask  them,  and  after  he  has 
asked  them,  you  either  say  you  can  answer  them  or  say  you  cannot. 

Mr.  Nieoll. —  Well,  the  next  thing  that  I  recollect  about  it  was 
some  time  in  the  spring  of  1913,  after  the  contracts  had  been  exe- 
cuted, when  Mr.  Hershfield  and  Mr.  Wolf,  I  think,  either  one  or 
the  other  of  them,  came  in  and  told  me  that  they  had  been  talking 
with  Mr.  Coleman,  and  that  Mr.  Coleman  wanted  to  utilize 
this  Admiral  Eealty  litigation. 

Examination  resumed  by  Mr.  Moss: 

Q.  You  mean  George  S.  Coleman  ?  A.  Yes.  That  he  wanted 
to  utilize  this  Admiral  Realty  litigation,  in  conjunction  with  two 
other  suits,  one  brought  by  a  man  named  Hopper,  and  one  brought 
by  Ryan,  for  the  purpose  of  raising  all  the  questions  concerning 
these  contracts;  whether  or  not  there  was  any  violation  of  the 
constitution;  whether  or  not  they  were  authorized  by  the  act  of 
the  Legislature;  whether  or  not  there  should  be  a  referendum  on 
the  subject,  and  so  on;  wanted  to  know  whether  I  had  any  objec- 
tion to  the  Admiral  Realty  litigation  being  used  for  that  purpose, 
and  I  said,  "  No,  go  ahead  and  raise  all  the  questions  possible ;  it 
has  got  to  be  done  before  the  securities  can  be  authorized." 

Q.  Then  you  did  not  originate  the  idea?  A.  No,  I  did  not 
originate  it. 

Q.  You  simply  gave  your  assent  —  the  idea  originated  as  you 
understood,  in  a  conference  between  Mr.  Hershfield  and  Mr. 
Coleman?    A.  Yes. 

Q.  You  understood  that  from  Mr.  Hershfield?  A.  Or  Mr. 
Wolf. 

Q.  Where  was  the  conference  held  ?    A.  At  my  office. 

Q.  Did  they  come  to  your  ofiice  at  your  request?  A.  That  I 
don't  know.  I  don't  think  they  did.  I  think  they  came  in  and 
told  me ;  said  that  this  matter  — 

Q.  They  wanted  you  to  know  about  it  ?  A.  And  see  whether  I 
approved  of  it.  I  thought  it  was  an  excellent  opportunity  and  a 
necessary  one  to  raise  these  questions,  and  I  told  them  they  could. 
That  is  all  I  had  to  do  with  it,  except  to  afterwards  certify  to  their 
bills  and  see  they  were  properly  paid  for  their  services,  which  I 
did. 
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Q.  What  did  you  understand  about  the  original  purpose  of  the 
bringing  of  that  Admiral  Realty  suit?  A.  The  original  purpose 
was  for  the  purpose  of  testing  the  preferential  payment  of  the 
Brooklyn  contract  on  the  very  same  gTounds,  namely,  that  this 
was  a  contract  which  the  municipality  was  loaning  its  credit  to  a 
private  corporation,  in  violation  of  the  constitution.  That  ques- 
tion went  to  the  Appellate  Division,  but  the  Appellate  Division 
reserved  their  judgment  on  it. 

Q.  Well,  that  case  did  not  directly  touch  the  Interborough,  but 
touched  it  indirectly  ?     A.  Yes. 

Q.  And  the  indirect  touch  was  of  sufficient  importance  to  seize 
upon  or  to  utilize  it  and  to  make  the  payments  to  the  gentlemen 
who  did  the  work  on  which  it  was  made  ?    A.  Yes. 

Q.  Do  you  remember  the  Admiral  Realty  Company  bringing  an 
action  against  Mayor  Gay  nor  in  1910  ?    A.  Yes. 
Q.  You  knew  about  that  ?    A.  I  did. 

Q.  Did  you  have  anything  to  do  with  that  ?  A.  1  did.  I  pro- 
moted that  for  the  purpose  of  raising  the  question  of  the  debt 
limit,  as  to  whether  the  city  had  any  money  at  all  with  which  to 
go  into  the  enterprise. 

Q.  How  did  you  first  learn  of  this  suit  ?    Did  you  suggest  that 
it  be  brought?     A.  I  think  I  suggested  that  it  be  brought.     I 
think  I  was  talking  with  Mr.  Hershfield  and  told  him  there  was 
a  very  grave  question  as  to  whether  or  not  the  debt  limit  had  not 
been   exceeded,   and   I   told  him  I  thought  we  ought  to  know 
that,  and  I  wanted  him  to  bring  a  suit  by  the  Admiral  Realty 
Company  as  plaintiff,  for  the  purpose  of  testing  that  question. 
Q.  Was  any  compensation  made  to  these  gentlemen?    A.  Yes. 
Q.  In  the  same  way  ?    A.  No.    I  paid  him. 
Q.  How    much?     A.  I    don't  know.     Perhaps    ten    thousand 
dollars. 

Q.  Who  did  you  pay  it  ?  A.  I  think  I  paid  Mr.  Hershfield.  I 
am  not  sure,  though. 

Q.  Of  course,  that  came  out  of  the  Interborough  ?  A.  Yes,  or 
one  of  the  directors  of  the  Interborough  gave  me  that  money.  I 
think  Mr.  Freedman. 

Q.  Then  it  does  not  appear  in  the  books?    A.  No. 
Q.  Mr.  Freedman  personally?     A.  Yes,  sir.     He  was  mostly 
interested. 
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Q.  Was  Mr.  Freedman  reimbursed  by  the  company?  A.  I 
don't  know. 

Q.  So  far  as  you  know  the  company  took  no  action?  A.  Mr. 
Freedman  was  a  large  property  owner  in  New  York  city  himself, 
and  he  took  a  greater  interest  in  the  litigation  than  the  company 
did,  because  he  felt  that  the  debt  limit  was  being  exceeded,  and 
he  wanted  to  test  it  out. 

Q.  Then  Mr.  Freedman  wanted  the  action  brought,  and  through 
you  Mr.  Hershfield  or  his  firm  were  obtained,  and  then  through 
you  Mr.  Freedman  paid  the  fee  ?  A.  He  gave  me  the  fees,  what- 
ever they  were.     I  forget  what  they  were. 

Q.  And  do  you  remember  against  whom  that  action  was 
brought  ?     A.  ISTo.     It  is  all  in  the  record. 

Q.  Wasn't  it  brought  against  the  Interborough  ?  A.  I  don't 
know. 

Q.  I  will  read  you  from  the  record  of  the  Admiral  Realty 
Company  against  William  J.  Gaynor,  William  A.  Prendergast, 
John  Purroy  Mitchel,  George  McAneny,  Alfred  A.  Steers,  Tyrus 
C.  Miller,  Lawrence  Greeser  as  members  of  and  constituting  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York; 
William  R  Willcox,  William  McCarroU,  Milo  R.  Maltbie,  John 
E.  Eustis,  J.  Sargeant  Cram  as  members  of  and  constituting 
Public  Service  Commission  for  the  First  District,  and  the  Brad- 
ley Contracting  Company.  The  appearances  were  Hays,  Hersh- 
field &  Wolf  for  the  plaintiff,  and  they  became  the  appellant 
afterwards;  Archibald  J.  Watson,  corporation  counsel;  George  .S. 
Coleman,  attorney  for  the  Public  Service  Commission;  James  R. 
Lindsay,  attorney  for  the  Bradley  Contracting  Company.  Did 
you  have  any  talk  with  Mr.  Coleman  about  that  matter  ?  A.  No 
But  the  Interborough  was  not  a  party  to  that  suit. 

Q.  Were  the  Bradley  Contracting  Company  taking  any  — 
A.  They  had  a  contract. 

Q.  For  what?     A.  To  build  the  Lexington  avenue  subway. 

Q.  They  had  a  contract  for  building  something  for  the  Inter- 
borough ?     A.  No.     The  Interborough  had  nothing  to  do  with  it. 

Q.  "What  was  the  result  of  that  action?  A.  You  will  have  to 
tell  me.  I  have  forgotten.  But  I  think  they  held  that  the  debt 
limit  had  not  been  exceeded. 
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Q.  I  guess  that  was  so.  A.  I  think  that's  so,  but  I  have  for- 
gotten it  now. 

Q.  14Y  Appellate  Division  is  the  decision  on  appeal,  page  Y19. 
Was  not  there  a  prior  Admiral  Realty  suit  brought  affecting  the 
Interborough  ?     A.   I  do  not  recall  any  such  one. 

Examination  by  Chairman  Thompson: 

Q.  This  $10,000  that  you  paid  to  Hershfield,  that  was  the 
retainer  in  the  first  place?  A.  I  don't  know.  I  don't  know 
that  it  was  $10,000.  It  may  have  been  $15,000  or  may  have 
been  $7,500 — whatever  it  was.  It  was  not  a  retainer.  It  was 
after  he  had  done  a  lot  of  work,  perhaps  all  of  it  for  all  I  know. 

Q.  In  this  case?     A.  ISTo. 

Q.  In  a  prior  case  ?     A.  Yes.     If  that  is  the  date. 

Q.  That  never  was  charged  on  the  Interborough  books? 
A.  No. 

Examination  resumed  by  Mr.  Moss : 

Q.  Now,  Mr.  Nicoll,  you  have  said  you  have  some  knowledge 
about  the  provision  that  Mr.  Morgan  insisted  upon,  that  there 
should  be  some  test  of  the  validity  of  the  proceedings.  Do  you 
know  how  such  a  test  could  be  made  without  some  arrangement 
by  which  a  suit  should  be  brought  ?  A.  I  think  it  is  quite  cus- 
tomary to  decide  these  difficult  constitutional  questions  by  a  tax- 
payer's suit.     It  has  been  done  from  time  immemorial. 

Q.  That  is  by  an  inspired  suit  ?  A.  Yes,  it  has  been  done 
constantly. 

Q.  Then  the  people  who  want  the  contract  approved  and  want 
to  borrow  the  money  will  give  sort  of  an  insurance  policy  to  the 
man  who  has  to  loan  the  money  by  getting  a  friend  to  bring  a 
suit  and  having  it  presented  to  the  court  and  getting  a  decision 
which  the  money  man  can  rely  on  as  sort  of  a  title  policy? 
A.  It  was  a  very  large  transaction. 

Q.  That  is  about  the  way  it  goes?  A.  Yes,  something  like 
that. 

Q.  You  say  that  is  very  common  ?    A.  Taxpayers  — 

Q.  I  did  not  say  a  taxpayer's  suit  but  a  proceeding  of  that 
suit  for  that  purpose  is  very  common  ?     A.  I  think  it  is. 

Q.  In  large  financial  operations  ?     A.  It  often  occurs  or  where 
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there  is  a  grave  constitutional  question  or  legal  question  involved 
which  has  to  be  settled  before  you  can  go  ahead. 

Examination  by  Chairman  Thompson: 

Q.  You  had  a  bill  presented  to  the  Interborough  Railroad  Com- 
pany on  June  1,  1915,  in  which  one  of  the  items  for  your  services 
appeared  to  be  "  an  attack  by  a  legislative  committee  appointed 
to  investigate  Public  Service  Commission."     A.  Did  I  ? 

Q.  ISTow  what  services  did  you  render  for  the  benefit  of  the 
Interborough  Railroad  Company  ?  A.  JSTow,  Mr.  Chairman,  that 
in  my  judgment  is  not  what  I  call  a  pertinent  or  proper  question, 
but  I  am  going  to  assume  it  is  for  the  purpose  of  answering  your 
question  but  without  waiving  any  other  objection  I  may  make  to 
questions  of  that  sort.  The  service  I  rendered  to  the  Interborough 
was  to  examine  the  resolution  under  which  you  were  authorized  to 
make  an  investigation. 

Q.  It  did  refer  then  to  this  Committee?  A.  I  think  it  did. 
Must  have  been. 

Q.  I  don't  know  of  any  other  committee.  A.  I  don't  think 
there  was  any  other  committee.  I  examined  the  resolution  and 
the  scope  of  your  authority  and  the  extent  of  your  authority  and 
then  I  made  some  examination  concerning  the  personnel  and  the 
character  of  the  members  of  the  Committee  and  reported  highly 
upon  them. 

Q.  I  think  your  bill  was  too  small.  What  attack  did  this  Com- 
mittee make  on  the  Interborough  last  winter  ?  A.  Well,  in  the 
light  of  your  findings  on  the  personalty  of  the  members  of  the 
Committee  I  think  your  bill  was  very  reasonable. 

(At  this  point  there  was  some  explanation  made  by  Mv. 
Quackenbush  to  the  Chairman  of  the  Committee  as  to  what  consti- 
tuted the  bill.) 

George    D.    Yodmans,    called    as    a    witness,    testified    as 
follows : 

Direct  examination  by  Mr.  Moss : 

Q.  Mr.  Youmans,  you  appeared  in  the  report  of  the  Admiral 
Realty  case  as  one  of  the  counsel  for  the  Brooklyn  Rapid  Transit 
Company?     A.  Yes. 
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Q.  Did  you  have  full  knowledge  of  the  case?  A.  Of  the 
Admiral  Realty  case? 

Q.  Yes,  this  case  in  which  you  appeared.  A.  I  had  appeared 
in  the  whole  of  that  litigation.  I  argued  the  case  where  the  three 
joint  cases  were  argued  in  the  lower  court,  before  Judge  Black- 
mar.  ]VIr.  Colin  argued  it  in  the  lower  court,  and  I  argued  it  in 
the  Appellate  Division,  and  Mr.  Colin  argued  it  in  the  Court  of 
Appeals,  and  I  was  present  with  him  and  we  worked  on  the  brief 
together. 

Q.  Did  you  know  that  the  suit  of  John  K.  Ryan  was  brought 
in  the  interest  of  the  Brooklyn  Rapid  Transit  Company?  A.  T 
did  not. 

Q.  Did  you  ever  hear  of  that?  A.  Will  you  let  me  lead  up 
just  a  little  ? 

Q.  Yes.  A.  This  original  Admiral  Realty  case,  that  was 
brought,  I  think,  some  time  in  1911,  and  my  remembrance  is  that 
that  was  against  the  Public  Service  Commission  and  one  of  the 
conS'truction  companies.  I  think  it  was  the  Bradley  Construction 
Company.  We  were  not  parties  to  that  action,  but  there  has  been 
a  great  deal  said  about  the  constitutionality  of  our  contract,  and 
proposition,  and  I  had  in  mind  at  that  time,  that  that  was  an 
attempt  to  defeat  our  proposition.  The  bringing  of  the  Admiral 
Realty  action  was  for  the  purpose  of  defeating  the  Brooklyn 
Rapid  Transit  Company  proposition  by  a  declaration  that  our 
proposition  was  unconstitutional.  I  think  both  Mr.  Colin  and  1 
asked  Mr.  Harkness  and  Mr.  Coleman  to  argue  the  constitu- 
tionality of  the  questions  that  were  raised.  They  took  the  posi- 
tion, however,  that  the  action  was  premature.  You  know  that 
action  was  brought,  as  I  remember  it,  to  enjoin  the  considering 
of  the  contract,  the  preparation  of  plans,  and  so  forth,  as  being 
a  waste,  and  I  believe  the  entering  into  a  contract.  Mr.  Coleman 
and  Mr.  Harkness  considered  the  action  premature  and  they 
refused  to  argue  the  constitutional  question.  Mr.  Colin  and  I 
were  in  the  court  while  the  case  was  argued,  without  taking  any 
part.  I  do  think  that  we  talked  over  with  Mr.  Coleman  and 
Mr.  Harkness  about  the  case. 

Q.  That  is,  about  the  Admiral  Realty  case?  A.  That  first 
case  in  1911.     And  then  it  went  to  the  Appellate  Division,  and 
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I  thiiik  that  I  expressed  an  opinion  at  that  time  to  some  of  our 
people  that  it  was  unfortunate  that  that  case  was  brought  over 
in  New  York  county,  because  as  a  lawyer  I  think  that  atmosphere 
has  something  to  do  with  cases,  and  the  whole  atmosphere  over 
here  I  think  at  that  time  was  against  the  Brooklyn  Rapid  Transit 
Company,  whereas  over  in  our  district  the  people  of  Brooklyn 
wanted  the  Brooklyn  Rapid  Transit  Company  to  prevail.  After 
that  question  was  defeated,  some  time  after  that,  I  think  that 
Mr.  Baylis  came  into  our  office  and  asked  for  the  Admiral  Realty 
papers  —  some  time  after  the  Ryan  case  was  brought. 

Q.  Mr.  Baylis  was  counsel  in  the  Ryan  case?  A.  For  the 
plaintiff  Mr.  Ryan.  Then  afterwards  the  Admiral  Realty  case 
was  brought.  I  think  almost  immediately  afterwards,  including 
all  of  these  parties,  and  soon  afterwards  this  Hopper  action. 

Q.  Do  you  know  whether  or  not  any  of  the  moneys  of  the 
Brooklyn  Rapid  Transit,  or  any  of  the  moneys  of  the  New  York 
Municipal  Railways  Corporation  —  do  you  know  whether  the 
moneys  of  either  of  those  companies  were  ever  paid  to  anybody 
in  that  Ryan  case  ?     A.  I  do  not. 

Q.  It  would  not  come  within  your  knowledge  ?  A.  It  would 
not. 

Q.  Who  is  Ryan?  A.  I  don't  know.  I  think  Mr.  Baylis  at 
that  time  said  when  he  came  in  there  —  I  think  he  said  he  was 
a  client  of  his  who  had  considerable  real  estate. 

Q.  Well,  you  were  desirous  an  action  disposed  of  in  Brooklyn 
for  atmospheric  reasons  ?  A.  I  said  at  the  time  I  thought  it  was 
unfortimate  the  action  was  over  there. 

Q.  Didn't  you  have  some  friendly  relations  with  the  Ryan  case, 
so  you  could  move  a  Brooklyn  forum  ?     A.  I  did  not. 

Q.  How  does  it  happen  that  Mr.  Baylis  came  in?  A.  I  don't 
know  how  he  came  in  there. 

Q.  Did  you  know  that  the  Admiral  Realty  case  was  in  the 
interest  of  the  Interborough  ?  A.  I  tell  you  I  always  felt  the 
Admiral  Realty  case  was  brought  for  the  purpose  of  defeating 
our  proposition.  I  also  knew  from  conversation  or  otherwise, 
whether  about  the  time  it  was  brought  or  whether  it  was  not,  that 
the  counsel  for  the  Interborough  —  I  don't  know  that  I  knew 
what  Mr.   Quackenbush  knew  about  it,   but   I  know  that   Mr. 
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Rogers  and  also  Mr.  Eicoll  thought  that  the  Interborough  propo- 
sition was  probably  constitutional  and  that  ours  was  not,  and  that 
is  the  way  the  case  was  argued  by  the  Interborough  counsel  all 
through  the  litigation  —  on  the  ground  that  their  proposition  was 
a  constitutional  proposition  and  that  ours  was  not. 

Q.  The  second  Admiral  Realty  case  was  brought  in  the  county 
of  Kings  ?  A.  So  the  Hopper  case  —  all  of  them.  I  felt  in  that 
case  that  we  were  the  real  defendants.  I  hadn't  any  doubt  about 
any  question  being  properly  presented  because  Mr.  Coleman  had 
told  me  when  the  other  Admiral  Realty  case  was  up,  that  he 
would  see  to  it  that  in  the  litigation,  if  the  cases  went  on,  every 
possible  question  was  raised  and  fought  out. 

Q.  Do  you  know  how  it  happened  that  the  second  Admiral 
Realty  case  was  brought  in  Kings  ?     A.  I  do  not. 

Q.  Did  you  ever  inquire  ?         A.  I  never  did. 

Q.  Had  the  B.,R.  T.  and  the  Interborough  come  together? 
A.  We  had  not.     We  were  absolutely  antagonistic. 

Q.  Did  they  ever  get  together  ?  A.  ISTever,  except  in  one  action. 
If  you  would  like  to  know  that. 

Q.  Go  ahead.  A.  After  the  cases  were  brought  out  in  the 
Court  of  Appeals  and  I  think  about  the  time  that  Mr.  Wilcox's 
term  was  running  out,  the  contracts  I  think  were  ready  for 
execution  and  Mr.  Sheam,  again  brought  a  new  Hopper  action,  I 
think,  to  enjoin  the  Public  Service  Commission  and  the  companies 
from  executing  those  contracts.  We  were  anxious  to  get  the  cases 
quickly  heard.  I  think  Mr.  Quackenbush  called  me  up, —  I  don't 
remember  —  at  any  rate  we  were  both  defendants  in  the  action 
and  I  think  he  suggested  that  we  go  down  and  see  Mr.  Morgan  J. 
O'Brien  who  had  been  acting  for  the  Pennsylvania  Railroad 
Company  in  these  various  —  I  did  not  that  —  but  I  think  he  told 
me  that  he  had  in  these  various  conferences.  We  went  down  to 
see  him  and  asked  him  if  he  would  assist  us  in  that  litigation 
which  was  coming  up  in  a  day  or  two  in  the  special  terms.  He 
said  he  would  and  did.  He  argued  the  case  there.  I  think  that 
the  Judge  refused  to  hear  it  and  the  next  day  it  was  argued  before 
another  Judge,  and  I  think  Mr.  Sheam  and  everybody,  Morgan  J. 
O'Brien  and  everybody  went  up  to  see  the  Chief  Justice  and 
told  him  that  this  was  a  very  important  matter, —  Mr.  Sheam 
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agreeing  to  that,  and  asked  him  if  he  would  not  hear  this  litiga- 
tion. I  think  he  set  the  time  about  a  week  off.  And  the  reason  I 
say  we  were  joined  was  that  as  it  appeared  here  the  Interborough 
Company  finally  paid  Morgan  J.  O'Brien  $2,500  for  those  serv- 
ices and  we  paid  $2,500  also.  So  far  as  I  know  the  Interborough 
and  the  Brooklyn  Rapid  Transit  Companies  were  always  antago- 
nistic in  this  dual  fight. 

Examination  by   Chairman  Thompson: 

Q.  What  do  you  mean  by  atmosphere?  A.  I  will  tell  you 
exactly  what  I  mean. 

Examination  resumed  by  Mr.  Moss: 

Q.  You  do  not  mean  .what  the  Chairman  let  out  the  window  a 
few  minutes  ago?  A.  No.  I  mean  this.  My  meaning  is  per- 
fectly legitimate  so  far  as  Judges  and  everybody  is  concerned. 
Over  here  in  New  York,  I  think  at  that  time  there  was  a  general 
feeling  —  I  don't  know  how  general  it  was  —  at  any  rate  there 
was  a  general  feeling  in  the  Bronx  and  I  think  in  other  parts  of 
Manhattan  that  it  was  better  for  the  Interborough  to  have  this 
subway  business  than  for  the  B.  R.  T.  to  have  it.  As  Mr. 
Quackenbush  has  said  — 

Chairman  Thompson. — Among  whom  was  this  feeling  ? 

Mr.  Youmans. —  I  think  it  was  a  feeling  of  the  public.  That 
is  what  I  mean.  Whereas  over  in  Brooklyn  I  do  not  think  there 
was  any  dissenting  feeling  over  there  that  the  Brooklyn  Rapid 
Transit  'Company  if  it  operated  a  part  of  this  system,  especially 
in  Brooklyn,  would  be  of  an  advantage  to  the  Borough  of  Man- 
hattan. I  think  there  was  a  general  feeling  of  that  kind,  which  I 
felt  predominated. 

Chairman  Thompson. —  You  thought  the  B.  R.  T.  had  the 
sentiment  with  it  over  in  Brooklyn. 

Mr.  Youmans. —  I  knew  the  Interborough  had  been  trying  to 
get  the  sentiment  away  from  us.  They  had  a  variety  of  meetings 
and  advertised  in  the  Brooklyn  newspaper.  They  argued  against 
the  possibility  or  probability  of  the  B.  R.    T.  doing  this  business. 
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They  also  argued  against  the  advantages  of  having  the  B.  R. 
T.  do  it. 

Chairman  Thompson. —  You  say  advertised  in  the  newspapers. 
You  mean  advertised  for  sentiment? 

Mr.  Yomnans. —  I  think  so. 

Mr.  Quackenbush. — All  that  advertising  I  was  the  author  of  it 
and  it  was  placarded  all  over  Brooklyn  and  spoken  of  by  every- 
body saying  that  they  represented  us  and  I  endeavored  with  some 
success  to  convince  the  people  of  Brooklyn  that  their  interest  lay 
in  having  the  Interborough  people  build  these  railroads. 

Mr.  Youmans. —  I  think  my  idea  of  the  atmosphere  was  right. 
I  have  never  had  any  doubt  about  the  constitutionality  of  our  — 

Examination  resumed  by  Mr.  Moss: 

Q.  Do  you  still  doubt  the  constitutionality?  A.  How  can  I 
when  the  Court  of  Appeals  has  decided  it  is.  I  accept  my  law 
from  the  court.  I  thought  it  was  a  very  grave  difficult  question 
and  very  doubtful  as  it  turned  out  to  be.  It  was  only  by  one 
man's  vote  that  these  contracts  were  allowed. 

Q.  Didn't  it  ever  occur  to  you  that  the  question  was  so  grave 
that  there  was  danger  in  submitting  a  collusive  case  to  the  court  ? 
A.  This  case  was  not  collusive  at  all. 

Q.  Well,  an  inspired  case  ?  A.  It  was  not  an  inspired  case.  It 
was  a  case  agreed  upon  with  two  others  for  the  purpose  of  raising 
all  the  questions. 

Q.  Did  you  ever  think  what  the  Court  of  Appeals  might  have 
thought  about  it  if  the  facts  were  known?  A.  I  haven't  any 
doubt  about  what  any  court  would  think  about  it  being  a  perfectly 
proper  case. 

Chairman  Thompson. — You  think  the  courts  are  in  favor  of 
having  one  side  pay  both  sides?  A.  It  was  not  that  and  it  was 
not  made  out  to  be.  I  will  undertake  to  defend  it  before  the 
courts. 

(At  this  point  Mr.  Youmans  who  is  on  the  stand  continues  his 
answer.) 
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A.  You  see  these  were  all  argued  together,  and  as  I  remember 
Mr.  Coleman  said  in  his  opening  brief  he  would  take  the  com- 
plaint of  the  Hopper  action  as  it  included  all  the  facts,  etc.  Now 
there  isn't  any  doubt  about  the  attitude  of  Mr.  Shearn  in  this 
case.  He  argued  from  two  to  four  hours  before  the  Committee  on 
the  Wagner  bill  and  frankly  when  the  Admiralty  Realty  case 
was  brought,  first  I  thought  I  thought  that  the  first  Admiralty 
Realty  case,  I  thought  that  Mr.  Hays  was  behind  it.  You  know 
at  that  time  Mr.  Shearn  was  the  attorney  for  Mr.  Hearst.  But 
after  I  heard  it  argued  over  here  I  changed  my  opinion.  That's 
all  I  know  about  it. 

Chairman  Thompson. —  I  just  want  to  say  that  once  I  found 
that  Mr.  Quackenbush  is  correct.  This  bill  of  Mr.  NicoU, 
Anable  &  Fuller  of  June  1,  1915,  says  attacks  of  C.  H.  Venner 
and  attacks  by  the  New  York  American  but  it  was  American 
investigation  of  the  Committee  and  all  of  the  articles  there.  It 
did  not  say  attacks  on  the  Public  Investigating  Committee  so  I 
will  say  once  you  are  right  and  once  the  Chair  was  wrong.  What 
could  you  do  to  the  New  York  American  in  reference  to  the 
benefit  ? 

Mr.  Nicoll. —  I  will  answer  no  more  questions  on  that.  It  is 
entirely  my  personal  matter. 

Chairman  Thompson. —  You  think  those  were  personal  ? 

Mr.  NicoU. —  Yes.  I  was  willing  to  take  that  item  up  with 
you  because  you  wanted  me  to. 

'Chairman  Thompson. —  If  there  is  anybody  connected  with  the 
New  York  American  that  wants  this  question  asked,  I  will  call 
you  again  and  ask  you. 

Mr.  Nicoll. —  Well  I  won't  answer  it.  You  can  call  me  all 
you  want. 

Mr.  Coleman. —  May  I,  while  Mr.  Nicoll  is  here,  ask  a  question 
of  counsel?  Mr.  Nicoll  said  in  testifying  that  Mr.  Hershfield 
and  myself  called  at  his  office. 

Mr.  Nicoll. —  No,  sir,  I  never  talked  with  you  about  it  until 
this  minute.     I  never  have  spoken  to  you  on  this  subject. 
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Mr.  Moss. — ^Mr.  NicoU  said  that  Mr.  Hershfield  or  whoever 
it  was  that  called  upon  him  said  that  he  had  talked  with  you. 

Mr.  Coleman. —  I  thought  he  said  — 

Mr.  Moss. — He  said  that  he  had  not  talked  with  you. 

Mr.  Nicoll. —  I  am  not  sure  whether  it  was  Mr.  Hays  or  Mr. 
Hershfield. 

Mr.  Moss. —  That  someone  of  the  firm  of  Hays  &  Hershfield 
told  Mr.  NicoU  that  he  had  been  talking  with  you.  Does  that 
refresh  your  recollection. 

Mr.  Coleman. —  No,  sir. 

Mr.  Moss. —  You  have  heard  what  Mr.  Harkness  said  a  little 
while  ago  and  I  am  asking  you  if  your  memory  is  refreshed  after 
your  knowledge  of  the  Admiral  Realty  Case. 

Mr.  Coleman. —  No. 

Mr.  Moss. —  You  caunot  say  any  more  than  when  you  testified 
a  few  minutes  ago  ? 

Mr.   Coleman.—  No. 

(At  this  point  Mr.  Youmans  resumes  his  testimony.) 

A.  I  want  to  say  that  when  the  Hopper  action  was  brought  by 
the  Interborough  that  it  was  not  the  result  of  my  suggestion  some 
months  before. 

Mr.  Harkness. —  I  will  say  what  Mr.  Nicoll  testified  to  does 
refresh  my  recollection  in  that  I  know  Mr.  Ralph  Wolf  did  speak 
to  me  before  the  Admiral  Realty  case  was  tried. 

Daniel  P.  Hays,  sworn  as  a  witness,  testified  as  follows : 

Examination  by  Mr.  Moss: 

Q.  Mr.  Hays,  you  are  one  of  the  gentlemen  who  appeared  for 
the  Admiral  Realty  Company  in  the  litigation  that  I  have  men- 
tioned in  my  question?    A.  Yes. 

Q.  Was  the  Admiral  Realty  Company  a  corporation  with  an 
office  in  Manhattan  ?    A.    I  don't  know  that  Mr.  Moss. 
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Q.  Do  you  know  the  Company  ?  A.  I  knew  there  was  such  a 
Company,  a  client  of  my  office,  and.  Mr.  Wolf,  I  think,  can  tell 
you  more  about  that. 

Q.  How  did  your  office  come  to  bring  the  action,  either  one  of 
the  two  actions  ?    A.  Shall  I  tell  you  what  I  know  by  hearsay  ? 

Q.  Yes.  We  are  not  bound  by  the  rules  of  evidence,  and  what 
you  want  to  say  you  can  put  in  that  way.  A.  When  the  first  suit 
was  brought  by  the  Admiral  Realty  Company  against  the  mayor 
and  against  the  Bradley  Construction  Company,  I  was  not  here, 
I  was  in  Europe,  and  I  learned  when  I  came  back  that  that  suit 
had  been  brought  and  had  been  argued  before  Justice  Ford,  by  Mr. 
Louis  Marshall,  and  he  had  held  that  the  proposed  agreement  was 
constitutional,  was  not  invalid,  and  that  an  appeal  was  being  taken 
to  the  Appellate  Division  of  the  First  Department. 

Q.  May  I  ask  you  where  the  Bradley  Construction  Company 
was  working?  A.  I  don't  know.  The  Interborough  were  not  in- 
terested in  that  at  all.  I  imderstood  afterwards  that  suit  was 
brought  at  the  suggestion  of  Mr.  Nicoll,  by  our  office,  for  the  pur- 
pose of  testing  the  validity  of  that  proposed  contract  at  that  time. 
At  that  time,  the  Interborough  was  not  a  party  to  that  suit,  and  it 
was  the  Brooklyn  Rapid  Transit  Company's  proposition  which 
was  being  entertained  by  the  city.  I  assisted  in  the  preparation 
of  the  brief  to  the  Appellate  Division,  but  it  was  argued  bj'  Mr. 
Louis  Marshall.  In  the  Appellate  Division,  as  you  will  see  from 
the  opinion,  the  court  thought  that  the  matter  was  premature.  As 
has  already  been  stated,  Public  Service  counsel  did  not  argue  or 
state  the  constitutional  question,  and  there  was  also  a  question 
raised  on  the  brief  that  the  Brooklyn  Rapid  Transit  ought  to  be 
made  a  party  to  the  suit,  and  that  other  parties  ought  to  be  brought 
in.     I  don't  know  the  date  of  that,  but  thereafter. 

Q.  That  finishes  the  first  case,  does  it  ?  A.  That  finishes  the 
first  case. 

Q.  Does  Mr.  Nicoll's  statement  of  the  paying  of  the  fee  coincide 
with  your  recollection  ?  A.  The  payment  of  the  fee,  as  I  under- 
stand it,  was  paid  in  this,  which  included  that  suit  and  the  Admiral 
Realty  suit.  The  $35,000.  I  think  Mr.  NicoU  was  mistaken.  I 
think  the  voucher  will  show. 
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Q.  You  are  speaking  of  the  first  case?  A.  I  am  speaking  of 
the  first  Admiral  Eealty  ease.  The  matter  you  are  now  referring 
to.  I  do  not  think  the  Admiral  Realty  Company  —  I  think  it  was 
the  Fleischman  Realty  Company.  I  think  it  was  some  two  years 
before  that,  and  in  which  case  the  question  was  involved,  what 
was  to  be  included  in  a  debt  limit  of  the  city  of  New  York.  I 
might  say,  so  far  as  the  finances  of  our  office  are  concerned,  I  do 
not  have  anything  to  do  with  them. 

Chairman  Thompson. —  Do  you  get  any  of  it  ? 

Mr.  Hays. —  Yes,  sir,  I  always  get  my  share  of  it. 
Examination  resumed  by  Mr.  Moss: 

Q.  The  first  one  you  have  already  disposed  of  as  premature? 
A.  Wow  as  I  recollect  it. 

Q.  That  first  one  was  brought  over  in  this  county  ?    A.    Yes,  sir. 

Q.  And  the  second  one  was  brought  in  Kings  county?  A.  As 
I  recollect  it,  about  the  time  that  the  second  suit  was  brought, 
there  were  propositions  made  through  the  Public  Service  Com- 
mission and  Board  of  Estimate  and  Apportionment  by  both  the 
Interborough  and  the  Brooklyn  Rapid  Transit  Company.  So 
while  the  Interborough  was  not  interested  at  all  in  the  second  suit, 
the  propositions  of  both  the  Interborough  and  the  Brooklyn  Rapid 
Transit  Company  were  then  being  made  to  the  Public  Service 
Commission  and  to  the  Board  of  Estimate  and  Apportionment. 
I  know  that  Mr.  Louis  Marshall  and  Mr.  Wolf  of  our  office  went 
to  the  office  of  the  Public  Service  Commission  and  had  several 
consultations  with  Mr.  Coleman.  He  may  not  remember  it  now, 
but  I  am  sure  of  that,  with  reference  to  the  facts  that  should  be 
alleged  in  our  complaint,  with  reference  to  our  making  it  so  full 
that  every  question  that  could  be  involved  in  the  legality  or  con- 
stitutionality of  these  contracts  could  be  brought  up,  and  I  know 
it  was  also  submitted  to  the  corporation  counsel. 

Mr.  Moss. —  Is  your  recollection  refreshed  ? 

Mr.  Coleman. —  No. 

Mr.  Hays. —  Well,  I  am  so  informed  by  Mr.  Marshall.  In  fact, 
I  have  a  letter  in  the  office  written  to  our  firm  by  Mr.  Marshall 
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at  that  time,  if  you  care  to  see  it,  in  which  he  spoke  of  that  fact 
that  he  had  been  in  consultation  witli  Mr.  Coleman  with  reference 
to  the  allegations  to  be  put  in  that  complaint.  I  know  that  before 
the  preparation  of  that  complaint  was  completed,  the  Ryan  suit 
was  brought  in  Brooklyn.  That  is  the  reason  why  everything 
had  been  put  in  that  complaint  on  consultation,  so  it  would  not 
only  present  every  fact,  but  would  present  it  so  the  city  and  Public 
Service  Commission  and  everybody  could  demur  to  it,  so  as  to 
raise  the  questions  of  law.  Before  that  had  been  completed  the 
Ryan  suit  was  brought  in  Brooklyn,  and  that  is  why  the  Ryan 
suit  was  brought  in  Brooklyn. 

Q.  The  forum  had  been  established  in  Brooklyn?  A.  Yes. 
Now,  if  you  want  me  to  go  on  and  teU  — 

Q.  How  did  you  come  to  bring  this  suit,  Mr.  Hays?  A. 
Speaking  of  my  own  knowledge? 

Q.  Of  your  own  knowledge,  if  you  can  state  positively.  A.  I 
was  informed  by  my  partner  that  a  serious  question  had  been 
raised  by  the  banking  interests  who  were  going  to  finance  — ■  who 
would  be  expected  to  finance  the  bonds  which  would  be  issued,  and 
a  test  suit  would  be  necessary  to  be  brought  in  order  to  determine 
the  validity  of  these  proposed  contracts.  I  was  told  also  by  them 
that  I  was  to  undertake  the  legal  work  in  our  office,  and  that  I 
was  to  devote  myself  as  far  as  I  could  to  the  preparation  of  that 
case,  that  I  had  both  in  the  illegality  of  those  contracts,  and  was 
to  raise  every  possible  question  that  I  could  which  would  in  any 
way  in  my  judgment  affect  the  validity  of  those  contracts,  and 
which  could  be  argued  by  me  in  good  faith  and  a  belief  on  my 
part  that  they  were  sound. 

Q.  Which  one  of  your  partners  told  you  that  ?  A.  I  think  both 
Mr.  Hershfield  and  Mr.  Wolf.  Now  I  did  devote  the  greater  part 
of  my  time  while  that  suit  was  pending  to  the  study  of  the  ques- 
tions involved.  I  was  absolutely  convinced  that  the  contracts  as 
proposed,  both  on  the  part  of  the  Interborough  and  the  Brooklyn 
Rapid  Transit  Company,  were  unconstitutional  and  illegal,  and 
were  not  beneficial  to  the  city  of  New  York,  and  I  in  my  whole 
professional  career,  never  argued  those  questions  which  were  raised 
by  us  in  the  Admiral  Realty  case  with  greater  confidence  and 
with  greater  vim,  and  with  more  earnestness  than  I  did  in  that 
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Admiral  Realty  Company  case.  I  argued  the  question  first  before 
Mr.  Justice  Blackmar.  I  opened  the  argument  there  for  the 
Admiral  Realty  Company,  and  spoke  for  more  than  an  hour  or 
two  hours.  Mr.  Samuel  Untermyer,  who  was  associated,  closed 
the  argument  on  our  side,  as  to  the  validity  of  these  contracts.  In 
the  Appellate  Division  I  opened  the  argument,  and  Mr.  Unter- 
myer closed  it.  In  the  Court  of  Appeals,  I  opened  the  argument 
and  argued  for  more  than  an  hour,  and  Mr.  Marshall  made  the 
closing  argument  on  our  side.  There  was  no  collusion  in  that 
suit,  and  if  there  had  boon  any  collusion,  I  would  not  have  been 
in  it. 

Chairman  Thompson. —  What  do  you  mean  by  collusion  ? 

Mr.  Hays. —  Collusion,  as  I  understand  it,  Mr.  Chairman,  is 
the  submission  to  a  court  of  some  kind  of  a  fake  case,  where  it 
is  nominally  brought  for  the  relief  prayed  for  in  the  complaint, 
but  actually  brought  to  get  a  decision  on  the  other  side. 

Chairman  Thompson. —  Your  understanding  of  collusion  don't 
mean  for  one  side  to  pay  all  the  lawyers? 

Mr.  Hays. —  No,  sir. 

Chairman  Thompson. —  As  long  as  you  get  your  pay  you  don't 
care  where  you  get  it  ? 

Mr.  Hays. —  Yes,  I  do.  You  have  no  right  to  make  such  a 
statement,  I  don't  think  I  am  here  to  be  insulted. 

Chairman  Thompson.—  You  had  $62,000. 

Mr.  Hays. —  If  I  have  done  anything  wrong  or  unethical,  I 
am  answerable  to  the  Appellate  Division  of  this  district,  and  I  am 
perfectly  willing  to  answer  every  question  you  ask  me.  I  was 
going  to  say  to  you  and  Mr.  Moss,  if  you  vdll  examine  the  brief 
that  was  prepared  by  Mr.  Marshall  and  myself,  before  Justice 
Blackmar,  and  before  the  Appellate  Division  of  the  Second  De- 
partment, and  before  the  Court  of  Appeals,  you  will  see  that  the 
argument  was  made  in  absolute  good  faith. 
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Examination  resumed  by  Mr.  Moss: 

Q.  I  have  not  the  slightest  doubt  A.  I  am  glad  to  hear  you 
say  that,  and  that  we  argued  it  sincerely.  By  innuendoes  you  are 
criticizing  me  when  you  talk  about  collusive  action. 

Q.  When  I  said  collusive  action,  I  am  using  the  legal  term,  and 
I  do  not  apologize  for  that.  A.  I  do  not  agree  with  you  that  that 
was  a  collusive  action. 

Q.  That  is  a  question  of  terms.  That  you  raised  every  ques- 
tion that  an  ingenious  and  well-trained  mind  could  raise  I  haven't 
the  slightest  doubt,  but  the  question  that  we  are  concerned  about 
comes  up  in  the  investigation  of  the  account  for  the  Interborough 
company,  when  we  find  that  the  Interborough  company  was  inspir- 
ing the  action  against  its  own  contract,  and  paying  for  it.  A.  I 
would  like  to  tell  you  what  I  think,  and  what  I  did  think  of  it. 

Q.  Was  the  Admiral  Realty  Company  in  business?  A.  Yes, 
sir,  so  I  understand. 

Q.  A  building  company?     A.  Real  estate  corporation. 

Q.  Owning  real  estate,  and  buying  and  selling  real  estate  ? 
A.  Yes,  sir,  so  I  understand,  but  I  have  not  any  personal 
knowledge. 

Q.  Did  they  have  a  meeting  of  the  board  of  directors  and  au- 
thorize this  litigation  ?  A.  I  couldn't  tell  you  that.  I  know  noth- 
ing about  it. 

Q.  Who  would  know?    A.  Mr.  Wolf. 

Q.  Do  you  know  whether  the  Admiral  Realty  Company  was 
consulted  about  the  bringing  of  this  action?  A.  I  would  only 
have  to  say  that  I  don't  know,  but  I  presume  that  it  was. 

Q.  Are  the  members  of  your  firm  stockholders  in  the  Admiral 
Realty  Company  ?  A.  I  am  not,  and  I  don't  know  that  any  mem- 
ber of  my  firm  is. 

Chairman  Thompson. —  Who  are  the  officers  of  the  company  ? 

Mr.  Hays. —  I  don't  know  that. 

Chairman  Thompson. — •  Do  you  know  any  officer  of  the  com- 
pany ? 

Mr.  Hays. —  If  I  had  the  complaint  here  I  could  tell  you  who 
verified  the  complaint,  but  I  will  get  you  all  the  information  you 
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want  on  that  subject.     And  Mr.  Wolf,  if  Mr.  Moss  wants  to 
examine  him,  can  tell  him  all  about  it. 

Examination  resumed  by  Mr.  Moss: 

Q.  JSTow,  did  you  personally  talk  with  any  officer  of  the  Inter- 
borough  railroad  concerning  this  suit?  A.  I  never  did,  no,  sir. 
I  don't  know  any  of  them. 

Q.  Then,  all  of  that  conversation,  if  there  was  such,  would  come 
from  Mr.  Wolf  and  Mr.  Hershfield?  A.  Well,  I  understand 
that  Mr.  Hershfield  had  a  conversation  with  Mr.  Nicoll,  but  I  had 
no  conversation  with  Mr.  Nicoll  about  the  suit. 

Q.  What  I  want  to  get  at,  Mr.  Hays,  is  when  you  were  doing 
this  work,  who  were  you  looking  to  for  pay  ?  A.  Well,  I  person- 
ally was  not  looking  to  anybody  for  it. 

Q.  You  left  that  to  the  other  members  of  the  firm  ?  A.  I  cer- 
tainly did,  but  I  understood  when  the  check  came  that  I  was 
being  paid  by  the  Interborough.  I  knew  I  was  going  to  be  paid 
by  some  one  else  than  the  Admiral  Realty  Company,  because  I  did 
not  think  the  Admiral  Realty  Company  would  enter  into  such  a 
litigation  and  go  to  the  expense  it  did  on  its  own  initiative,  as  a 
taxpayer. 

Q.  Do  you  know  that  the  Admiral  Realty  Company  was  in- 
formed that  it  would  not  be  at  any  personal  risk?  A.  I  don't 
know;  I  presume  it  was,  sir. 

Chairman  Thompson. —  What  is  Mr.  Wolf's  name? 

Mr.  Hays. —  Ralph. 

By  Chairman  Thompson: 

Q.  In  your  firm?     A.  Yes. 

Q.  Wto  is  Isaac  Wolf?  A.  I  think  Isaac  Wolf  was  his 
father.     I  think  he  is  dead. 

Q.  Does  it  refresh  your  recollection  any  when  I  tell  you  that 
one  of  these  complaints  was  verified  by  Isaac  Wolf  ?  A.  It  would 
not  refresh  my  recollection,  but  I.  would  say,  hearing  that,  that 
Mr.  Wolf,  officer  of  the  company,  was  father  of  Mr.  Ralph  Wolf. 

Q.  You  do  know  Mr.  Ralph  Wolf's  father  was  an  officer  of 
this  company  ?    A.  I  do.    I  know  he  was  a  real  estate  operator. 
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Q.  You  knew  when  you  got  the  money  it  came  from  the  Inter- 
borough?     A.  Yes,  sir. 

Q.  How  do  you  know  that  ?     A.  I  was  told  by  my  partner. 

Q.  Is  that  the  only  information  you  had  on  the  subject?  A. 
Well,  I  think  that  is  the  only  information. 

Q.  Wasn't  this  money  paid  direct  to  you  ?  A.  I  am  informed 
now,  sir,  if  you  want  my  knowledge,  that  the  check  came  directly 
to  the  firm ;  that  the  bill  was  rendered  to  the  Interborough  and  the 
cheek  came  directly  to  the  firm,  and  in  that  check  was  included 
the  fee  for  Mr.  Marshall  of  Guggenheimer,  Untermyer  &  Mar- 
shall, and  a  letter  was  written  by  us  on  the  date  we  received  the 
check  informing  them — 

Chairman  Thompson. —  Wasn't  there  a  statement  or  letter  or 
something  attached  to  this  bill  you  rendered  to  the  Interborough 
saying  to  pay  the  money  to  you?  A.  I  assume  the  check  came 
with  the  bill. 

Q.  Wasn't  there  a  letter  or  memorandum  attached  to  the  bill 
that  was  rendered  to  the  Interborough  Railroad  Company  request- 
ing them  to  send  the  payment  to  you  ?  A.  I  don't  know.  I  know 
now  the  bill  was  sent  by  Mr.  Hershfield. 

Q.  I  don't  know  anything  about  how  the  bill  was  sent.  I  am 
asking  whether  the  money  was  paid  to  you  personally  ?  A.  ISTo, 
sir,  not  to  me  personally. 

Q.  Do  you  know  that  there  was  a  direction  on  the  bill  to  pay  it 
to  you  ?    A.  To  me  personally  ? 

Q.  Yes.     A.  No,  I  never  heard  of  that. 

Q.  You  never  heard  of  it  ?    A.  It  Avas  not  paid  to  me  personally. 

Examination  resumed  by  Mr.  Moss: 

Q.  Do  you  know  whether  your  office  incorporated  the  Admiral 
Realty  Company  ?  A.  I  do  not.  I  presume  it  did  if  it  was  Mr. 
Wolf's  father. 

Q.  You  don't  know  anything  about  the  details  of  what  stock  or 
profit  it  had  or  anything  ?  A.  No,  sir,  I  do  not.  I  would  like  to 
say,  Mr.  Chairman,  if  Mr.  Moss  is  through  with  me  that  I 
resent  — 
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Chairman  Thompson.- —  If  you  have  got  some  fact  you  want  to 
testify  to  ? 

Mr.  Hays. —  Yes,  sir. 

By  Chairman  Thompson: 

Q.  We  have  not  got  space  to  print  presentments.  A.  I  think 
when  you  put  a  lawyer  on  the  stand  who  cares  something  for  his 
reputation  and  you  either  by  innuendo  or  otherwise  — 

Q.  You  will  get  a  chance  to  make  a  statement.  A.  I  know,  but 
I  think  I  ought  to  be  entitled  to  make  it  here  on  the  record. 

Q.  What  is  this  in  relation  to  ?  A.  In  relation  to  this  being  a 
collusive  suit. 

Q.  You  think  that  reflects  on  you  personally?  A.  I  think  it 
reflects  on  me  because  I  would  not  have  been  a  party  to  a  collusive 
suit.  If  I  thought  it  was  a  collusive  or  unethical  I  would  never 
have  allowed  my  name  to  be  used.  I  submit  that  both  the  Chair- 
man and  the  learned  counsel  of  the  Committee  are  mistaken.  Be- 
cause the  Interborough  paid  us  for  our  services  that  it  made  it  a 
collusive  suit.  I  was  informed  it  made  no  difference  to  the  Inter- 
borough whether  the  contract  was  constitutional  or  unconstitutional. 
I  was  informed  that  it  had  made  this  proposition  in  the  dual 
subway  matter  just  about  the  time  this  suit  was  brought  because 
they  were  practically  forced  into  making  it.  They  were  satisfied 
with  the  situation  as  it  was,  having  the  subway  here  in  New  York 
city,  and  I  did  not  know  in  my  own  mind  whether  they  would  be 
better  satisfied  to  have  it  declared  unconstitutional  or  not,  but  I 
knew  that  I  was  there  for  the  purpose  of  attacking  the  contracts 
on  any  illegal  grounds  without  regard  to  whether  it  hurt  or  helped 
the  Interborough  Railroad  Company,  and  my  whole  efforts  and 
my  whole  purpose  from  the  beginning  to  the  end  was  directed  to 
that  result.  And  I  convinced  myself  that  the  contract  was  illegal 
and  unjust  to  the  city,  and  I  find  that  two  of  the  judges  were 
convinced  by  our  arguments  in  the  Court  of  Appeals  that  the 
contract  was  at  least  unconstitutional  in  that  it  created  a  partner- 
ship between,  as  we  urged  in  our  brief,  between  the  city  and  the 
railway  company,  and  it  was  virtually  lending  the  credit  of  the 
city  to  a  railroad  corporation,  to  a  citizen,  to  an  individual,  and  I 
still  believe,  although  I  bow  with  deference  to  the  Court  of  Ap- 
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peals,  I  still  believe  that  what  we  urged  in  our  brief  was  right  and 
just  and  fair. 

Q.  I  have  already  expressed  myself  on  the  meaning  as  I  meant 
it  in  that  word  collusive.     It  was  an  impersonal  statement. 

Chairman  Thompson; —  It  is  only  the  decision  of  the  chair,  but 
I  think  it  is  unethical  and  not  proper  legal  ethics  for  a  man  to 
take  a  case  and  secretly  get  his  pay  from  the  other  side. 

A.  There  is  nothing  secret  about  it.  If  there  was  anything 
secret  there  would  have  been  some  subterfuge. 

By  Chairman  Thompson : 

Q.  What  do  you  say  receiving  a  check  of  $10,000  from  Mr. 
Freedman  ?  A.I  don't  know  anything  about  it.  You  will  have 
to  ask  my  partner. 

Examination  resumed  by  Mr.  Moss : 

Q.  I  just  want  to  call  your  attention  to  the  bill  which  is  already 
in  evidence.    A.   I  did  not  prepare  the  bill. 

Q.  Here  it  is  —  Admiral  Realty  Company  against  Gaynor, 
revising  complaint  and  affidavits  on  motion  for  temporary  injunc- 
tion; application  to  Judge  Giegerich  for  temporary  injunction  to 
prevent  and  order  to  show  cause;  arguing  motion  and  prepara- 
tion of  briefs  at  special  temis,  consultations  with  regard  to  appeal 
at  Appellate  Division;  preparation  of  brief  on  such  appeal  and 
argument  of  appeal  to  the  Appellate  Division.  A.  I  was  away 
at  the  time  that  suit  was  brought. 

Q.  Second  case  —  conferences  with  counsel  for  the  Public  Ser- 
vice Commission  with  regard  to  the  preparation  of  complaint  in  a 
suit  to  test  the  constitutionality  of  the  projwsed  contract  between 
the  city  of  New  York  and  the  Interborough  Rapid  Transit  Com- 
pany and  the  Brooklyn  Rapid  Transit  Company  for  its  construc- 
tion of  the  new  subways;  revising  the  complaint,  preparation  of 
brief  and  argument  of  demurrer  interposed  by  several  defendants ; 
arguments  of  issues  of  law  at  special  terms  held  by  Mr.  Justice 
Blackmar;  revision  of  brief  for  the  Appellate  Division  of  the 
Second  Department  and  argument  of  the  appeal  in  that  court; 
preparation  of  the  brief  for  Court  of  Appeals  and  argument  of 
appeal  in  that  court,  $25,000.  Then  it  includes  the  bill  rendered 
by  counsel  Mr.  Marshall,  I  presume,  or  his  firm.    Mr.  Hays,  your 
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bill  was  $35,000.  The  bill  of  Guggenheimer,  Untermyer  &  Mar- 
shall was  $25,000,  making  outside  of  disbursements  $60,000  and 
$3,228.72  for  disbursements.  Is  there  anything  more  about  the 
bill  ?  A.  No,  sir.  I  did  not  prepare  the  bill  and  I  have  only 
seen  the  bill  since  the  matter  came  up  before  the  Public  Service 
Commission. 

Mr.  YouMANS,  recalled  as  a  witness. 

Examination  by  Mr.  Moss: 

Q.  Calling  your  attention  to  your  statement  that  the  Brooklyn 
Rapid  Transit  was  always  at  enmity  with  the  Interborough  Com- 
pany except  in  one  particular  which  you  mentioned  ?  A.  That  is 
my  memory  of  it. 

Q.  Do  you  remember  that  the  Brooklyn  Rapid  Transit  Com- 
pany had  the  whole  field  for  twenty-one  months?  A.  Well,  1 
know  that  the  Board  of  Estimate  and  Apportionment  took  up  this 
question  as  to  whether  they  would  give  to  each  one  certain  lines 
or  give  all  the  lines  to  one,  and  I  think  that  seemed  —  I  don't 
remember  whether  that  was  1911  or  1912 — the  Board  of  Esti- 
mate and  Apportionment,  the  Interborough  having  refused  to  take 
any  lines,  granted  all  the  lines. 

Q.  Granted  all  the  lines  to  the  Brooklyn  Rapid  Transit?  A. 
Yes. 

Q.  And  the  Brooklyn  Rapid  Transit  directors  made  and  ac- 
cepted it  ?    A.  I  am  not  a  director. 

Q.  Haven't  you  any  information,  they  passed  a  resolution  and 
accepted  it?  A.  I  think  that  is  probably  true,  because  I  know 
Colonel  Williams  told  me  he  apprised  the  city  officials  that  we 
would  take  it  all. 

Q.  ISTow,  you  remained  in  the  possession  of  the  confidence  and 
apparent  willingness  of  the  Board  of  Estimate  and  Apportion- 
ment to  take  the  whole  field  for  twenty-one  months?  A.  I  don't 
know.  This  resolution  was  passed  by  the  Board  of  Estimate  and 
Apportionment.  I  know  that  then  we  at  once  proceeded,  as  I 
remember  it,  to  get  up  a  form  of  contract  on  the  basis  of  the 
whole,  and  then  from  then  on  the  city  officials,  as  I  understood, 
although  I  was  not  in  the  conference  —  the  Board  of  Estimate 
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and  Apportionment,  Mr.  McAneny  took  up  negotiations  with  the 
Interborough.  I  don't  know  how  long  that  lasted.  I  don't  think 
the  Public  Service  Commission  ever  got  out  their  form  of  con- 
tract until  after  that  was  settled,  did  they?  I  don't  know  how 
long  it  was. 

Q.  Some  period  of  time?    A.  I  was  not  in  those  negotiations. 

Q.  After  you  had  the  whole  field,  then  they  come  along  with 
this  dual  arrangement  dividing  it?  A.  Well,  I  think  it  was  de- 
cided beforehand.  At  the  time  that  the  Board  of  Estimate  and 
Apportionment  took  up  the  question  of  giving  some  of  the  lines 
to  one  company  and  some  to  the  other,  I  think  at  that  time  they 
had  it  in  mind. 

Q.  Having  had  the  whole  thing  from  the  Board  of  Estimate, 
did  your  company  make  any  objections  to  making  negotiations 
and  letting  the  other  company  in  ?  A.  You  will  have  to  ask 
Colonel  Williams.     I  know  nothing  about  those  negotiations. 

Q.  Wasn't  there  a  time  when  the  Interborough  and  B.  P.  T. 
came  together  and  virtually  split  the  situation  between  them  ? 

A.  I  can't  tell  you  that. 

Q.  I  ask  you  that  because  you  said  they  had  been  inimical  ex- 
cept in  one  little  matter.  A.  That  is  what  I  had  in  my  mind  from 
my  personal  contact  with  them. 

Q.  Isn't  your  information  that  the  situation  changed  from  the 

B.  K.  T.  having  it  all  to  another  situation  where  it  had  to  divide 
it  up,  that  the  companies  got  together  and  became  friendly  ?  A. 
ISTo.  My  information,  whether  it  is  good,  bad  or  indifferent,  that 
Colonel  Williams  was  in  negotiations  all  the  time  with  the  public 
officials  and  he  has  said,  "  While  our  company  wanted  all,  they 
would  take  the  part  that  they  ultimately  got  or  that  was  assigned 
to  them."  Now,  whether  he  had  any  negotiations  with  the  Inter- 
borough, I  don't  know.  I  don't  believe  I  was  ever  in  any  confer- 
ence with  the  Interborough. 

Louis  H.  Hahlo,  sworn  as  a  witness,  testified  as  follows: 
Examination  by  Mr.  Moss : 

Q.  You  are  an  assistant  corporation  counsel  ?    A.  I  am. 
Q.  Mr.  Hahlo,  you  have  been  here  this  afternoon  and  heard  the 
testimony  of  these  various  gentlemen  ?    A.  I  have. 
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Q.  When  did  you  first  learn  that  the  suit  brought  by  the  Ad- 
miral Realty  Company  was  brought  in  the  interest  of  the  Inter- 
borough  Company  ?  A.  Of  my  own  knowledge,  only  when  I  saw 
it  published  in  the  newspapers  as  to  the  matters  that  were  brought 
out  in  this  Committee. 

Q.  When  did  you  first  suspect  that  to  be  the  case  ?  A.  I  think 
when  Mr.  Harkness  told  me  that  he  had  asked  Mr. —  now  Judge  — 
Sheam  to  institute  an  action  in  the  name  of  Mr.  Hopper,  or  had 
suggested  to  do  so. 

Q.  And  that  was  while  the  action  was  pending  ?  A.  That  was 
during  the  pendency  of  the  suit. 

Q.  Did  you  confer  with  anybody  connected  with  this  office? 
A.  I  did  not. 

Q.  Did  you  mention  it  to  Mr.  Watson  ?    A.  I  don't  think  I  did. 

Q.  Did  you  think  it  sufficiently  important  to  discuss  with  him  ? 
A.  I  had  nothing  on  which  to  predicate  anything  more  than  a 
suspicion. 

Q.  But  suspicions  are  talked  over  among  themselves?  A.  I 
did  discuss  that  with  Mr.  Harkness. 

Q.  Well,  had  you  entire  charge  of  the  case  ?    A.  I  had. 

Q.  You  did  not  have  to  confer  with  Mr.  Watson?  A.  I  had 
entire  charge. 

Q.  Did  you  consider  that  an  important  case  ?    A.  I  did. 

Q.  What  did  you  do  to  verify  your  suspicion?  A.  I  did  not 
do  anything,  because  I  could  not  see  anything  to  do. 

Q.  Well,  why  didn't  you  confer  with  your  superiors,  if  you 
could  not  think  of  anything  to  do?  A.  I  could  not  see  that  any 
good  would  be  accomplished  by  doing  it. 

Q.  Would  you  think  it  would  have  an  important  bearing  on  the 
case  ?    A.  If  this  action  was  brought  by  the  Interborough  ? 

Q.  If  the  action  of  the  plaintiff  against  sustaining  the  com- 
plaint was  brought  in  the  interest  of  the  Interborough,  which 
was  a  defendant?  A.  I  did  not  think  that  the  action  had  been 
brought  in  the  interest  of  the  Interborough.  I  had  understood 
that  the  bankers  who  were  to  advance  the  money  to  enable  the 
Interborough  to  enter  this  contract  had  announced  publicly  that 
they  would  not  advance  the  money  unless  the  question  of  the  con- 
stitutionality of  these  contracts  had  been  first  judicially  deter- 
mined, and  my  suspicion  was  rather  directed  to  the  fact 
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Q.  You  thought  that  this  was  an  action  brought  in  the  interest 
of  the  bankers  ?    A.  Yes,  sir. 

Q.  Well,  that  was  not  what  Mr.  Harkness  told  you  ?  A.  iSTo, 
sir.  That  was  my  dope,  because  I  had  heard  that  statement  made 
publicly.     I  think  it  was  even  in  the  newspapers. 

Q.  Did  you  know,  or  did  you  have  any  information  or  any 
suspicion  of  a  close  relation  between  the  bankers  and  the  Inter- 
borough  ?     A.  I  didn't  know  anything  about  it. 

Q.  Didn't  you  know  who  the  bankers  were  ?     A.  I  did,  sir. 

Q.  Did  you  know  the  attitude  of  the  city  officials  towards  that 
litigation  ?     A.  The  city  officials  is  a  pretty  broad  term. 

Q.  Well,  members  of  the  Board  of  Estimate  and  Apportion- 
ment? A.  I  think  they  were  divided  on  the  subject.  I  know  the 
present  Mayor,  that  was  President  of  the  Board  of  Aldermen,  was 
opposed  to  the  contract.     I  kncAv  Mr.  Maltbie  was  opposed. 

Q.  I  am  asking  about  the  Board  of  Estimate.  A.  I  knew  and 
I  had  reason  to  believe  that  Mayor  Gaynor  was  favorable  to  it 
at  that  particular  time. 

Q.  Did  you  have  any  conferences  with  any  of  those  members 
of  the  Board  of  Estimate  and  Apportionment?  A.  I  have  no 
recollection  of  having  conferred  with  any  of  the  members  of  the 
Board  of  Estimate  and  Apportionment  during  the  pendency  of 
that  action. 

Q.  Didn't  you  have  instructions  from  anybody  with  regard  to 
the  attitude  you  should  take  and  efforts  you  should  make  in  that 
case?  A.  I  had  to  examine  the  question  of  the  constitutionality 
of  these  contracts  before  the  action  Avas  brought,  and  when  the 
action  was  brought,  the  action  was  assigned  to  me  in  the  ordinary 
course  of  the  business  of  the  office. 

Q.  What  were  you  driving  at  from  your  standpoint  in  that 
case?  A.  I  was  trying  to  defend  the  city  officers  who  were 
attacked. 

Q.  Attacked  for  what  ?  A.  They  were  made  defendants  in  this 
suit. 

Q.  What  were  you  trying  to  establish  in  their  defense?  A.  I 
was  trying  to  establish  the  contract  which  they  were  contemplating 
making  was  constitutional  and  not  violative  of  any  law. 

Q.  Had  you  any  direction  from  any  members  of  the  Board  of 
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Estimate  and  Apportionment,  or  any  of  the  members  o£  the  city 
government?     A.  None  whatever. 

Q.  Had  you  any  instructions  from  the  corporation  counsel? 
A.  None,  except  I  spoke  to  him  about  the  case  when  it  first  came 
into  the  office. 

Q.  It  was  just  in  your  hands  and  you  knew  there  was  a  contract 
there,  and  the  constitutionality  was  discussed?  A.  There  was  no 
contract  then. 

Q.  Contract-to-be?     A.  It  was  simply  a  draft  contract. 

Q.  It  was  to  be?  A.  The  Board  of  Estimate  contemplated 
making,  and  its  constitutionality  had '  been  assailed,  and  as  the 
Board  of  Estimate  contemplated  making  this  contract,  and  as  I 
was  assistant  to  tlie  counsel  of  the  Board  of  Estimate,  it  was  my 
duty  to  sustain  its  constitutionality. 

Q.  How  did  you  work  it  out;  it  was  your  duty  to  stand  by  the 
contract  which  had  not  been  executed  ?  A.  Because  I  had  learned 
that  the  Board  of  Estimate  had  in  contemplation  the  entry  into 
a  contract  of  this  kind. 

Q.  How  did  you  learn  that, —  Who  told  you  ?  A.  It  is  impos- 
sible for  me  now  to  tell  you,  Mr.  Moss.  I  don't  know.  Possibly 
Mr.  Watson  told  me,  but  no  member  of  the  Board  of  Estimate 
had  discussed  it  with  me. 

Q.  How  did  you  know  that  your  superiors,  the  Board  of  Esti- 
mate and  Apportionment,  the  Mayor  and  the  city  ofiicials  desired 
to  have  that  contract  sustained,  and  it  was  not  executed  ?  A.  My 
superior  was  Mr.  Watson.  I  do  not  think  the  members  of  the 
Board  of  Estimate  and  Apportionment  are  my  superiors. 

Q.  Well,  did  Mr.  Watson  tell  you  to  fight  for  the  contract? 
A.  My  impression  is  that  he  did.  He  would  not  have  said  it  in 
that  many  words,  but  he  asked  me  to  appear  for  the  Board  of 
Estimate  and  Apportionment. 

Chairman  Thompson. —  You  have  the  same  idea,  that  the  inter- 
ests of  the  city  could  be  well  looked  after  by  Clarence  Shearn  and 
the  interests  of  the  people  looked  after  by  the  city  on  tie  other 
side? 

A.  I  did  not  consider  that. 

Q.  Was  any  of  the  officers  attacked  in  his  personal  capacity? 
A.  There  was  in  the  Shearn  case  an  attack  on  the  good  faith  of 
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the  contract,  but  Mr.  Sliearn  on  the  argument  expressly  said  that 
he  did  not  attack  these  officers  for  the  lack  of  good  faith. 

Q.  Well,  you  did  not  take  the  position  of  saying  to  the  court 
substantially,  "  We  are  the  wards  of  the  court,  and  leave  the  court 
to  determine  whether  the  contract  is  good  or  not,"  but  you  took 
a  positive  position?  A.  I  argued  to  the  best  of  my  ability  that 
contracts  of  that  kind  would  be  constitutional  if  entered  into. 

Q.  And  when  the  question  was  raised  that  you  spoke  of  by  Mr. 
Shearn,  you  argued  that  they  were  all  right  ?    A.  I  did  not  have  to. 

Q.  You  argued  the  question  of  whether  the  contract  in  an  imper- 
sonal way  was  in  good  faith  or  bad  faith  ?  A.  I  cited  the  cases 
that  hold  that  unless  a  contract  is  wasteful,  the  court  won't  sub- 
stitute its  judgment  for  that  of  public  officers  charged  with  the 
performance  of  a  public  duty. 

Q.  Did  you  argue  that  the  contract  was  not  wasteful  ?  A.  I 
don't  know.     It  was  not  necessary. 

Q.  Did  you  say  the  contract  was  all  right?  A.  I  argued  in 
favor  of  the  contract. 

Q.  That  it  was  all  right  ?  A.  I  said  it  was  not  a  waste,  within 
legal  contemplation. 

Q.  Who  told  you  to  do  that  ?  A.  JSTobody.  Mr.  Moss,  we  have 
hundreds  of  cases  in  our  office, —  thousands  of  them,  and  when  we 
are  given  a  case  to  defend,  we  defend  it  for  all  that  is  in  us. 

Q.  I  can  understand  that,  Mr.  Hahlo,  if  you  were  standing 
for  an  executed  contract,  an  act  that  the  officers  had  really  per- 
formed, that  you  might  very  well  stand  for  them,  and  defend  it 
as  right,  but  here  you  have  merely  a  proposition  that  was  held  up 
by  an  injunction.  Why  should  you  argue  in  favor  of  the  proposi- 
tion, unless  you  had  received  positive  instructions  to  do  it  ?  A. 
Any  instructions  I  did  receive,  I  received  from  Mr.  Watson. 

Q.  Well,  did  you  receive  them?  A.  I  can't  say  positively, 
because  I  don't  recollect. 

Examination  by  Chairman  Thompson: 

Q.  You  say  you  suspected  that  the  Admiral  Realty  people  were 
put  up  by  the  Interborough  ?  A.  ISTo,  I  did  not.  I  said  I  thought 
that  possibly  the  Admiral  Eealty  suit  was  instituted  in  behalf  or 
by  the  bankers  who  wanted  that  question  settled  before  they 
advanced  the  money. 
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Q.  You  never  did.  think  that  Mr.  Shearn  was  arguing  for  the 
bankers  at  all?  A.  I  thought  that  Mr.  Shearn  who  represented 
in  effect,  as  I  thought  then,  the  New  York  Journal  and  Mr.  Hearst, 
which  was  violently  opposed  to  these  contracts,  was  actually  and  in 
good  faith,  and  without  any  question  making  a  serious  legal  attack 
against  us. 

Q.  Why  do  you  use  those  words,  "  actually  in  good  faith  and 
without  any  question,"  with  reference  to  Mr.  Shearn  ?  A.  Because 
you  gentlemen  seem  to  have  some  question  of  the  right  of  counsel 
in  the  Admiral  Realty  case. 

Chairman  Thompson. —  Everybody  else  was  either  for  the  con- 
stitutionality of  this  contract. 

Mr.  Hahlo. —  So  far  as  the  Ryan  case  was  concerned,  I  had 
not  any  suspicion.     The  office  was  not  in  it. 

Chairman  Thompson. —  But  this  Realty  case,  everybody  was  for 
the  constitutionality  of  the  contract,  or  else  you  had  a  suspicion? 

Mr.  Hahlo. —  I  want  to  say  that  Messrs.  Untermyer,  Marshall 
and  Hays  apparently  did  argue  the  ease  for  all  that  was  in  it. 

Chairman  Thompson. —  Apparently  ? 

Mr.  Hays. —  You  said  "  apparently."    I  said  actually. 

Mr.  Hahlo. —  I  know  all  of  these  gentlemen,  and  I  personally 
regard  them  as  men  of  high  reputation  at  the  Bar. 

Chairman  Thompson. —  Mr.  Watson,  when  he  came  to  the  cor- 
poration counsel,  did  he  come  from  the  law  firm  of  NicoU,  Anable 
&  Fuller  ? 

Mr.  Hahlo. —  I  think  Mr.  Watson  had  offices  with  them,  but 
what  his  connection  was  I  don't  know. 

Chairman  Thompson. —  You  don't  know  whether  he  was  con- 
nected or  not  ? 

Mr.  Halilo. —  I  think  he  was  connected,  but  what  it  was  I 
don't  know. 
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Ealph  Wolf,  being  sworn  as  a  witness,  testified  as  follows: 

Examination  by  Mr.  Moss. 

Q.  Mr.  Wolf,  you  are  a  partner  of  Mr.  Hays  ?    A.  Yes,  sir. 

Q.  Do  you  remember  the  bringing  of  the  two  suits  by  the 
Admiral  Realty  Company?    A.  Yes,  sir. 

Q.  How  did  your  firm  come  to  bring  those  suits  ?  A.  I  spoke 
to  the  president  and  secretary  or  treasurer  of  the  company  and 
asked  them  if  they  would  mind  bringing  a  suit  to  test  the  consti- 
tutionality of  the  contract  or  of  the  bonds  to  be  issued  under  the 
contract,  and  they  said  they  would. 

Q.  How  did  you  come  to  do  that  ?  A.  Because  I  suppose  that 
Mr.  Wolf,  who  is  president  of  the  company  is  my  father,  and 
Hocksteeter  is  secretary  of  the  company. 

Q.  I  don't  mean  that, —  something  caused  you  to  undertake 
this  ?    A.  I  was  requested  to  do  it. 

Q.  By  whom  ?  A.  I  don't  know.  Somebody  in  the  office  — 
Mr.  Hershfield  or  Mr.  Hays  or  some  one. 

Q.  Do  you  think  Mr.  Hays  told  you  ?    A.  I  don't  think  so. 

Q.  Do  you  think  Mr.  Hershfield  ?     A.  I  think  so. 

Q.  How  did  Mr.  Hershfield  come  to  request  you  to  do  that? 
A.  I  really  don't  know.     I  don't  even  know  that  he  did. 

Q.  This  was  to  be  a  large  suit,  of  course  ?    A.  Yes. 

Q.  And  it  might  involve  the  Admiral  Realty  Company  in 
some  expense  unless  it  were  protected  in  some  way?    A.  Yes. 

Q.   Somebody  requested  you  to  do  this,  didn't  they?     A.   Yes. 

Q.  Well,  who  was  it?  A.  My  impression  is  Mr.  Hershfield, 
if  I  could  talk  to  these  gentlemen  and  obtain  their  consent  on  the 
understanding  they  would  be  held  harmless  from  all  expense. 

Q.  Who  came  to  Mr.  Hershfield  ?  A.  I  don't  know  only  from 
hearsay. 

Q.  What  is  your  impression  ?    A.  Mr.  NicoU. 

Chairman  Thompson. —  It  is  not  any  impression  —  you  know 
it  is  Mr.  Hershfield. 

Mr.  Wolf. —  My  impression  is,  it  was. 

Chairman  Thompson. —  Then  it  must  be  —  then  why  put  it  on 
the  record  it  is  your  impression  ? 
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Mr.  Wolf. —  Because  it  is  my  impression. 

Chairman  Thompson. —  Isn't  that  your  absolute  recollection 
it  was  Mr.  Hershfield  ? 

Mr.  Wolf. —  No,  sir,  it  is  not. 

Chairman  Thompson. —  There  isn't  anybody  else  in  your  office 
that  could  have  asked  you  except  him. 

Mr.  Wolf. —  I  don't  believe  anybody  else  did. 
Examination  resumed  by  Mr.  Moss: 

Q.  Well,  did  you  ever  have  any  conversation  with  Mr.  Nicoll  ? 
A.  I  think  only  on  possibly  one  or  two  occasions  I  may  have. 

Q.  Where  was  that  ?    A.  At  his  office. 

Q.  In  connection  with  these  matters?    A.  Yes. 

Q.  Do  you  mind  telling  us  what  the  conversation  was  ?  A.  Well, 
I  really  —  I  think  the  only  thing  that  I  can  recall  now  is,  was 
when  I  sent  him  a  copy  of  the  Court  of  Appeals'  decision. 

Q.  That  was  when  it  was  all  over  ?  A.  Yes,  I  think  so,  and  I 
think  I  saw  him  once  prior  to  that  time,  but  it  was  so  unimportant, 
I  haven't  any  recollection  of  what  occurred,  but  I  know  I  did  see 
him. 

Q.  There  was  a  good  deal  of  work  done  and  some  liability  in- 
curred —  who  did  you  look  to  for  recompense  ?  A.  I  did  not 
personally  —  did  not  look  to  anyone,  because  I  personally  did  not 
make  the  arrangement. 

Q.  The  Admiral  Realty  Company  was  your  father's  company  ? 
A.  Yes.  I  was  told  by  Mr.  Hershfield,  that  Mr.  NicoU  or  his 
client  would  defray  all  the  expenses  of  the  suit 

Q.  Did  you  know  who  was  Mr.  NicoU's  client?  A.  I  under- 
stood so. 

Q.  Who  was  that?  A.  I  understood  the  fees  were  to  be  paid 
by  the  Interborough  Company. 

Q.  Supposing  there  had  been  a  judgment  of  costs  against  the 
Admiral  Realty  Company,  what  was  to  be  done  by  them?  A.  I 
understood  the  expenses  of  every  kind  were  to  be  paid  by  the 
Interborough. 

28 
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Q.  Was  there  any  meeting  of  the  directors  of  the  Admiral 
Eealty  Company  'i    A.   Not  that  I  know  of. 

Q.  You  simply  got  instructions  ?  A.  I  think  the  president  aud 
secretary.    I  think  the  same  gentleman  occupied  both  offices. 

Q.  And  that  was  a  company  which  was  a  client  of  the  office? 
A.  Yes,  sir. 

Q.  Had  some  property  in  Manhattan?  A.  I  don't  know;  it 
did  at  the  time. 

Q.  It  had  two  pieces  of  property  in  Manhattan  at  one  time? 
A.  I  don't  know. 

Q.  What  is  Mr.  Hershfield's  first  name  ?    A.  A.  Hershfield. 

Chairman  Thompson. —  What  does  that  stand  for  ? 
Mr.  Wolf. —  Abram. 

Q.  Didn't  it  hold  two  pieces  of  property  in  Manhattan  which 
were  transferred  within  a  short  time  from  the  time  it  held  them  ? 
A.   I  really  don't  know. 

Q.  Y'^ou  don't  know  anything  about  that  ?  A.  ISTo.  All  I  know 
is  that  it  held  some  real  estate.  I  really  don't  know  just  where. 
I  undoubtedly  knew  at  the  time,  but  I  do  not  remember  any  more. 

Q.  Now,  did  you  have  something  to  do  with  drawing  the  bill 
for  services?     A.  No. 

Q.  Who  did  draw  the  bill  ?    A.  I  really  don't  know. 

Q.  Who  would  draw  it  naturally  —  Mr.  Hays  says  he  had  the 
legal  end  of  the  offices,  and  did  not  handle  the  finances.  A.  I 
suppose  in  the  ordinary  course  of  business,  Mr.  Hershfield  would. 

Q.  Well,  the  bill  was  drawn  directly  to  the  Interborough  Eapid 
T-ransit  Company  ?    A.  Well,  you  say  that.     I  have  never  seen  it. 

Q.  I  have  a  copy  of  it  in  the  record  here.  Did  you  see  that 
bill  before  it  was  sent  out  ?    A.  No,  I  can't  say  that  I  did. 

Q.  Was  the  Interborough  Company  a  defendant  in  the  action? 
A.  I  believe  it  was,  yes,  sir. 

Q.  The  Admiral  Eealty  Company  sued  the  Interborough  Com- 
pany as  one  of  the  defendants  ?  A.  As  one  of  the  defendants ;  they 
were  a  defendant. 

Q.  And  the  action  in  part  was  to  defend  the  question  of  the 
validity  of  the  contract  which  the  Interborough  Company  had. 
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wasn't  it  ?    A.  Well,  I  don't  believe  there  was  any  contract  at  the 
time. 

Q.   There  was  a  form  of  contract,  wasn't  there  ?     A.   I  am  not 
sure  there  was  even  a  form  of  contract. 

Q.  Wasn't  there  a  form  of  contract  ?    A.  I  don't  believe  so. 
Q.  What  kind  of  an  action  did  you  bring,  what  for  ?    A.  Why, 
it  was  to  test  the  constitutionality  of  the  proposed  arrangement. 
Q.   In  what  form  —  action  for  an  injunction?     A.  Yes,  it  was 
an  action  for  an  injunction. 

Q.   To  prevent  the  carrying  out  of  a  project?    A.   Of  a  program. 
Q.   And  that  program  involved  the  making  of  a  contract  with 
the  Interborough  Company  ?    A.  A  subway  contract. 

Q.  I  will  read  the  second  allegation  of  the  complaint:  "  That 
the  plaintiff  is  the  owner  of  large  tracts  of  land  in  the  city  of  ISTew 
York,  aggregating  in  value  thousands  of  dollars,  and  is  the  owner 
of  which  property  is  assessed  for  the  amount  of  more  than  one 
thousand  dollars,  and  is  liable  to  pay  taxes  on  said  assessment  to 
the  city  of  ISTew  York,  and  within  one  year  has  paid  the  assess- 
ment exceeding  said  amount."  That  was  drawn  in  your  office? 
A.  Yes,  I  haven't  any  doubt  of  it. 

Q.   Who  did  draw  the  complaint,  do  you  know?     A.   I  think 
the  larger  part  of  that  complaint  was  prepared  by  Mr.  Marshall. 
Q.  And  who  in  your  office  passed  upon  it?     A.  I  think  prob- 
ably Mr.  Hays  did.     I  am  not  sure.     Either  Mr.  Hays  did  or  I 
did.     Probably  I  did. 

Q.  "  Sixth.  Upon  information  and  belief,  that  the  defendant 
Interborough  Rapid  Transit  Company  is  a  domestic  railroad 
company,  duly  created  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  NeAv  York,"  and  goes  on  to  describe  other 
defendants.  The  prayer  is,  "  Wherefore  the  plaintiff  demands 
judgment,  and  the  defendant  and  each  and  all  of  them  be  restrained 
during  the  pendency  of  this  action  and  permanently,"  and  then 
comes  on  the  provision  regarding  what  they  were  going  to  do  with 
the  contract.  That  is  what  it  was,  an  action  for  injunction, 
including  the  Interborough  as  defendant  ?    A.  Undoubtedly. 

Q.  Well,  from  the  beginning,  from  the  understanding  you  had, 
you  were  to  make  your  bill  and  look  for  protection  for  the  Realty 
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Company,  from  the  Interborough  Rapid  Transit?     A.   That  was 
the  impression  I  had. 

Chairman  Thompson. —  I  would  like  to  know  who  the  stock- 
holders are  of  this  company. 

Mr.  Wolf. —  I  would  be  very  glad  to  find  out  and  let  you  know, 
except  Mr.  Wolf  had  one-third  interest,  and  Mr.  Hocksteeter  had 
a  third  interest. 

Chairman  Thompson. —  Who  is  he  ? 

Mr.  Wolf.—  A  friend  of  Mr.  Wolf. 

Chairman  Thompson. —  Who  else  ? 

Mr.  Wolf. —  I  don't  know  who  the  other  stockholders  are. 

Chairman  Thompson. —  Mr.  Wolf  is  your  father  ? 

Mr.  Wolf.— Yes. 

Chairman  Thompson. —  Didn't  he  practically  own  the  whole 
company  ? 

Mr.  Wolf. —  He  had  a  third  interest  in  the  company. 

Chairman  Thompson. —  Didn't  he  control  the  rest  of  it  ? 

Mr.  Wolf.— No. 

Chairman  Thompson. —  Are  you  sure  of  that  ? 

Mr.  Wolf.— No. 

Chairman  Thompson. —  Where  does  he  live  ? 

Mr.  Wolf. —  He  is  dead  now. 

Chairman. —  Who  has  got  the  stock  now  ? 

Mr.  Wolf. —  I  think  that  the  estate  held  it,  but  I  think  that  it 
has  been  sold  or  liquidated. 

Chairman  Thompson. —  Who  was  the  executor  ? 

Mr.  Wolf. —  My  mother. 

Chairman  Thompson. —  Are  you  attorney  for  the  estate  ? 
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Mr.  Wolf. —  I  don't  think  that  they  ever  had  an  attorney. 

Chairman  Thompson. —  You  can  get  us  the  information 
tomorrow  ? 

Mr.  Wolf. —  I  rather  give  it  to  you  Monday  morning. 

Chairman  Thompson. —  I  should  like  it  tomorrow. 

Mr.  Wolf. —  If  I  can  get  it,  I  will  come  in. 

Chairman  Thompson. —  Has  Mr.  Coleman's  recollection 
returned  ? 

Mr.  Coleman. —  I  was  thinking  if  the  Interhorough  paid  the 
expenses,  that  might  account  for  the  $83  coming  through  in  the 
shape  of  costs. 

Chairman  Thompson. —  Wo  will  suspend  now  until  IJ  a.  m. 
tomorrow. 

(At  this  point  the  Chairman  handed  the  stenographer  several 
papers  as  being  offered  in  evidence,  and  asked  that  they  be  marked 
as  exhibits.  Whereupon  the  same  were  marked  by  the  stenog- 
rapher as  of  this  date.) 

The  Committee  then  took  an  adjournment  until  February  24, 
1916,  at  11  A.  M. 


FEBRUARY  24,  1916 

ISTew  Yoek  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

Meeting  called  to  order  by  Assemblyman  Feinberg,  acting 
Chairman,  at  12:30  p.  m. 

Mr.  Louis  Marshall. —  I  came  here  for  the  purpose  of  making 
a  statement  with  regard  to  the  history  of  the  Admiral  Realty 
Company  case,  and  I  wish  to  state  that  I  have  not  been  subpoenaed. 
I  have  come  here  voluntarily.  I  was  out  of  the  city  yesterday, 
and  on  my  arrival  I  find  that  various  gentlemen  have  been  here 
and  examined  as  witnesses,  and  I  am  very  desirous  of  making  a 
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full  and  complete  statement  of  the  history  of  that  litigation,  which 
I  do  not  think  appears  with  sufficient  accuracy  upon  the  record,  at 
least  from  the  newspaper  accounts.  I  would  like  to  explain  the 
history  of  that  litigation,  and  I  desire  the  opportunity  to  make  a 
complete  statement  giving  a  history  of  the  case  and  of  the  various 
phases  of  it. 

Chairman  Feinberg. —  Mr.  Marshall,  I  am  glad  to  see  you  here. 
I  am  always  glad  to  see  you  here.  I  know  that  you  are  a  very 
respected  member  of  the  New  York  county  bar,  and  any  informa- 
tion that  you  might  see  fit  to  give  to  the  Committee  would  be 
highly  appreciated  by  them.  I  wish  to  announce  that  Senator 
Thompson  has  gone  to  Albany,  and  our  chief  counsel,  Mr.  Moss, 
is  not  here,  and  I  think  it  is  only  fair  to  you  that  you  make  your 
statement  and  submit  yourself  to  any  questions  that  may  be  asked ; 
in  other  words,  I  think  you  should  submit  yourself  to  the 
examination. 

Mr.  Marshall. —  I  hold  myself  subject  to  the  orders  of  the  Chair- 
man or  the  Committee  in  that  respect.  Whatever  they  desire  I  am 
willing  to  do. 

Mr.  Shuster. —  Mr.  Chairman,  Mr.  Wolf  was  instructed  to 
furnish  this  information  this  morning.  He  was  a  witness  yester- 
day and  was  requested  to  bring  a  certain  record  which  he  has 
here  now.  He  has  to  be  in  Baltimore  to-morrow  and  expects  to 
return  some  time  Saturday,  and  I  will  suggest,  Mr.  Chairman,  if 
it  is  agreeable,  that  he  be  excused  until  Monday  morning  at  11 
o'clock. 

Mr.  Wolf. —  I  came  here  voluntarily  at  the  request  of  Mr. 
Smith  over  the  'phone.  I  came  here  at  once.  I  am  glad  to  come 
here  any  time  the  Committee  wishes. 

Chairman  Feinberg. —  You  are  excused  until  Monday  morning 
at  11  o'clock.  The  Committee  will  take  a  recess  until  to-morrow 
morning,  February  25th,  at  11  o'clock.  All  witnesses  are  excused 
except  the  Gillespie  witnesses,  who  will  continue  in  session,  accord- 
ing to  the  stipulation  already  made. 

The  Committee  thereupon  adjourned  until  11  a.  m.,  February 
25,  1916. 
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FEBRUARY  25,  1916 

New  Yobk  County  Lawyers'  Association  Eoaed  Eoom, 
165  Broadway,  New  York  City 

The  Committee  was  called  to  order,  pursuant  to  adjournment. 
Chairman  Thompson  presiding. 

Quorum  present. 

Chairman  Thompson. —  The  Committee  will  come  to  order. 

Chairman  Thompson. —  I  am  in  receipt  of  a  letter  from  Eoger 
Foster,  who,  according  to  the  New  York  standard  of  value  for 
lawyers'  services  spends  $750  worth  of  time  writing  a  letter  ex- 
plaining $750  he  got,  and  he  asks  that  it  should  go  on  the  record, 
and  it  is  right  we  should  accommodate  him,  therefore  we  will  put 
it  on  the  record. 

The  letter  referred  to  is  as  follows: 

"  Feb.  24th,  191G. 
"  Dear  Sir. —  To-day's  newspapers  reported  that  you  have 
placed  upon  the  record  of  your  Committee  a  statement  of 
counsel  fee  of  seven  hundred  fifty  ($750)  dollars  paid  me 
by  the  Interborough  Rapid  Transit  Company  during  the  past 
nine  years.  This  publication  tends  to  give  to  the  public  the 
impression  that  I  received  this  pajTuent  for  services  in  con- 
nection with  the  contract  under  which  the  new  subways  are 
being  constructed.  That  is  not  the  fact.  The  payment  was 
the  balance  of  a  bill  due  me  for  services  upon  an  appeal  to 
the  Appellate  Division  for  the  First  Department  taken  by 
the  defendant  in  the  case  of  the  Mayor  of  the  City  of  New 
York  against  the  Manhattan  Railway  Company,  reported  in 
119  App.  Div.  240.  The  suit  was  brought  to  collect  taxes  or 
license  fees,  claimed  from  the  Manhattan  Railway  Company 
because  of  the  use  of  that  part  of  the  Ninth  Avenue  Elevated 
Railroad  between  Greenwich  and  Eighty-third  streets.  I  as^ 
sisted  in  the  preparation  of  the  brief,  signed  the  brief  and 
took  part  in  the  argument  before  the  Appellate  Division.  My 
retainer  was,  I  presume,  because  I  have  devoted  considerable 
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study  to  the  law  of  taxation.  I  have  done  no  other  work 
for  any  elevated  railway  company  for  many  years.  I  have 
never  acted  as  general  counsel  for  such  a  company.  You  will 
oblige  me  by  placing  this  letter  upon  the  records  of  your 
Committee. 

"  I  remain, 

"  Very  truly  yours, 
"(Signed)  Eoger  Foster. 

"  Hon.  George  Thompson,  Chairman,  L^islative  Committee, 
165  Broadway,  ISTew  York." 

Chairman  Thompson. —  I  also  have  another  letter,  one  from  a 
gentleman  by  the  name  of  Lemuel  E.  Quigg,  written  February  23, 
1916,  and  received  this  morning.  I  think  it  is  the  same  one  which 
appeared  in  public  this  morning.  That  may  also  be  incorporated 
in  the  minutes. 

The  letter  above  referred  to  is  as  follows : 

"  New  York,  Feb.  23,  1916. 
"  Mr.  George  F.  Thompson,  Chairman : 

"  Sir. —  The  Evening  Post  of  to-night  quotes  you  as  say- 
ing, in  respect  of  a  certain  check  of  $2,500  paid  to  me  by 
T.  A.  Gillespie  on  January  13,  1915,  you  at  the  moment 
addressing  his  son,  Mr.  T.  H.  Gillespie,  in  respect  of  the 
books  of  T.  A.  Gillespie  &  Co.,  as  follows: 

"  '  You  wouldn't  be  so  anxious  to  keep  us  from  going 
through  your  books  if  you  didn't  have  things  you  didn't 
want  people  to  know.  If  you  didn't  make  payments 
like  that  check  of  $2,500  to  Mr.  Quigg,  you  wouldn't 
be  afraid  to  have  your  papers  made  public' 
"  The  Globe  of  to-night  quotes  you  as  saying,  in  the  same 
relation : 

"  '  If  there  were  not  such  things  as  the  check  for 
$2,500   to  Lemuel  E.   Quigg,   you  would   be   willing 
enough  to  show  your  books.' 
"  The  Evening  Mail  quotes  you  as  saying : 

" '  If  there  were  not  such  things  as  the  check  for 
$2,500  to  Lemuel  E.  Quigg  in  those  books  you  would  be 
willing  enough  to  show  them.' 
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"  The  Evening  World  quotes  you  as  saying : 

"  'And  if  you  didn't  have  in  your  accounts  that 
$2,500  cheek  to  Mr.  Quigg,  you  would  not  be  so  embar- 
rassed.' 

"  The  Evening  Sun  quotes  you  as  saying : 

"  '  If  you  hadn't  paid  Mr.  Quigg  $2,500  things  would 
probably  be  different.' 

"  There  has  been  no  moment  of  time  since  your  accountant 
ran  across  Mr.  Gillespie's  check  to  me  and  his  letters  to  his 
brother  in  Pittsburgh  when  you  might  not  have  ascertained 
precisely  what  the  business  was  that  this  check  related  to  by 
even  so  slight  an  effort  as  calling  me  on  the  telephone  at  my 
office.  In  causing  Mr.  Gillespie's  letter  to  be  printed  on  Eeb- 
ruai-y  10,  in  causing  that  check  to  be  photographed  and  ex- 
hibited in  the  newspapers  on  that  date,  and,  two  weeks  later, 
in  making  the  remark  you  made  to  young  Mr.  Gillespie  this 
afternoon,  ^vithout  ever  asking  me  about  the  check,  your  con- 
duet  is  the  conduct  of  a  conscious  blackguard. 

"(Signed)  Lemuel  E.  Quigg." 

Mr.  Quackenbush. —  I  have  not  seen  that  letter,  and  I  did  not 
know  anything  about  it  having  been  sent.  I  want  to  say  I  have 
not  any  control  over  Mr.  Quigg  in  his  private  business  capacity 
as  representative  of  anybody  excepting  the  Interborough,  but  he 
is  employed  by  the  Interborough,  and  to  that  extent  associated 
with  me,  and  I  want  to  say  that  I  deplore  the  language  that  he 
used  as  I  saw  it  in  the  newspapers,  which  I  assume  is  in  this 
letter,  in  addressing  the  Chairman  of  this  Committeej  and  I  want 
to  add  that  I  say  by  direction  of  Mr.  Shonts  that  I  voice  his  views 
in  that  respect.  Everybody  connected  with  the  Interborough 
Rapid  Transit  Company  has  been  treated  with  consideration  by 
you  as  Chairman  of  the  Committee,  and  by  everyone  on  the  Com- 
mittee, and  by  everyone  connected  with  the  Committee,  and  we 
do  not  think  under  such  circumstances  that  a  lawyer  who  was 
from  time  to  time  performing  services  for  our  Company  should 
of  his  own  volition  and  without  consultation  with  either  the  presi- 
dent or  the  general  attorney  of  the  company  undertake  to  indulge 
in  vituperation.  I  do  not  do  it,  and  the  president  has  not  done  it. 
I  sincerely  regret  it. 
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Chairman  Thompson. —  I  will  say  in  answer  to  that,  that  from 
such  perusal  as  I  have  gained  from  the  morning  papers  the  letter 
has  been  of  great  assistance  to  me.  I  really  appreciate,  not  so 
much  the  spirit  the  writer  has  in  Avriting  it,  but  the  result. 

Marshall,  Louis,  being  first  duly  sworn,  testified  as  follows: 

Examined  by  Mr.  Moss : 

Mr.  Moss. —  Mr.  Chairman,  Mr.  Marshall  communicated  with 
me  by  telephone  yesterday  and  suggested  that  he  would  like  to 
make  a  statement,  and  would  like  to  make  it  in  his  own  way,  and 
I  think  that  is  the  proper  thing  to  do.  Mr.  Marshall,  you  have 
the  floor. 

Mr.  Marshall. —  I  will  refresh  my  recollection  with  a  memo- 
randum which  I  have  prepared.  On  July  28,  1911,  while  in  the 
Adirondacks,  I  received  a  telegram  from  my  partner,  Mr.  Alvin 
Untermyer,  in  which  I  Avas  i-equested  to  come  back  to  New  York 
because  some  important  new  business  had  come  into  the  oifice, 
and  my  attention  was  desired.  I  came  to  ISTew  York  on  the  night 
train  and  arrived  on  the  morning  of  July  29,  1911,  and  during 
the  day  Mr.  Ealph  Wolf,  of  Hays,  Hershfield  &  Wolf,  called  upon 
me  and  informed  me  that  he  was  about  to  bring  a  taxpayer's  action 
against  the  Board  of  Estimate  and  Apportionment  of  the  city 
of  New  York,  the  Public  Service  Commission  of  the  First  Dis- 
trict and  the  Bradley  Contracting  Company  for  the  purpose  of 
restraining  the  execution  of  the  contract  with  the  Bradley  Con- 
tracting Company  on  sections  6,  8,  10  and  11  of  route  5  of  the 
projected  new  subway,  and  restrain  the  Public  Service  Commis- 
sion from  preparing  and  executing  any  contract  with  the  Brooklyn 
Kapid  Transit  Company  for  the  construction,  equipment  and  op- 
eration of  the  several  lines  of  extension  proposed  for  operation 
by  it,  the  contention  being  that  the  proposed  contracts  with  the 
Bradley  Contracting  Company  were  illegal  and  that  the  proposed 
contract  of  construction  and  operation  between  the  city  of  New 
York  and  the  Brooklyn  Rapid  Transit  Company  was  in  violation 
of  the  Constitution  of  the  State,  section  10,  article  8,  and  also 
contrary  to  the  provision  of  the  Rapid  Transit  Act,  and  was  there- 
fore void. 
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I  thereupon  discussed  with  him  the  various  questions  involved, 
and  concluded  that  it  was  a  proper  case  to  bring,  since  it  would 
determine  important  and  difficult  questions  of  law  of  great  inter- 
est to  the  entire  public,  and  especially  the  constitutionality  of  the 
financing  of  the  constniction  of  the  new  subways  as  outlined  in 
A'i-hat  is  known  as  the  ilciVneny  reports.  Mr.  Wolf  had  a  com- 
plaint practically  completed  in  which  all  the  necessary  allegations 
were  contained  and  references  made  to  the  various  documents  and 
resolutions  which  were  involved  in  the  consideration  of  the  ques- 
tion. I  made  some  suggestions  as  to  the  form  of  the  papers,  and 
then  applied  to  Mr.  Justice  Giegerich  for  a  restraining  order  and 
order  to  show  cause.  Judge  Giegerich  thought  it  was  best  just  to 
grant  an  order  to  show  cause,  and  he  did  so  and  made  it  return- 
able in  Special  Term,  Part  I,  on  August  3,  1911. 

Q.  You  are  speaking  of  the  Admiralty  case  now  entirely  ?  A. 
Yes,  sir.  The  plaintiff  in  that  ease  was  the  Admiral  Eealty  Com- 
pany and  the  defendants  in  that  case  were  the  Board  of  Estimate 
and  Apportionment  and  the  Public  Service  Commission.  It  is 
known  generally  as  the  case  of  Admiral  Realty  Company  against 
Gaynor. 

Q.  And  you  are  now  speaking  of  that  one  of  the  Admiral  cases 
which  Mr.  Hays  spoke  of  as  prematurely  brought,  the  first  one? 
A.  Not  exactly.  In  one  sense  it  might  be  so  called.  At  any  rate 
it  is  the  case  which  was  the  first  of  the  proceedings  which  involved 
the  constitutionality  of  the  new  plan  of  financing  the  subway  and 
operating  the  subway.  The  argument  was  postponed  until  the 
9th  of  August,  1911,  and  came  on  for  hearing  before  Mr.  Justice 
Ford.  The  argument  was  a  protracted  one,  voluminous  briefs 
being  filed  by  the  counsel.  1  argued  the  case  on  behalf  of  the 
Admiral  Realty  Company,  and  Mr.  Hollow  on  behalf  of  the 
Board  of  Estimate  and  Apportionment,  and  Mr.  Harkness,  one 
of  the  counsel  of  the  Public  Service  Commission,  argued  the  case 
on  its  behalf,  and  Mr.  Lynch  argued  it  on  behalf  of  the  Bradley 
Contracting  Company.  A  decision  was  rendered  by  Judge  Ford 
on  September  6,  1911,  and  he  denied  our  motion  for  an  injunc- 
tion, though  he  referred  in  the  course  of  his  opinion  to  the  con- 
stitutional question  and  recognized  it  to  be  a  very  grave  one,  but 
i-elief  was  refused  on  the  ground  that  the  application  for  an  in- 
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junction  was  premature,  although  he  said :  "In  view  of  the  mag- 
nitude of  the  public,  quasi-public  and  private  interests  involved 
on  this  motion,  it  goes  without  saying  that  all  parties  concerned 
desire  a  speedy  determination  by  the  courts  above  of  the  questions 
raised  by  this  motion." 

An  appeal  was  taken  by  the  Admiral  Realty  Company  to  the 
Appellate  Division  of  the  First  Department,  where  it  was  argued, 
I  think,  Novembeir,  1911.  I  appeared  for  the  Admiral  Realty 
Company,  and  Mr.  Louis  H.  Hahlo  for  the  Board  of  Estimate 
and  Apportionment,  Mr.  George  S.  Coleman  for  the  Public  Ser- 
vice Commission,  and  ex-Lieutenant-Govemor  Thomas  F.  Con- 
way for  the  Bradley  Contracting  Company. 

On  December  1,  1911,  a  decision  was  rendered  affirming  the 
order.  The  opinion  is  reported  in  147  App.  Div.  Reports  at  page 
719.  As  to  the  constitutional  question  involved  Mr.  Justice  Scott 
said: 

"  The  action  proceeds  upon  the  theory  that  the  terms  of 
the  contract  for  operation  have  been  finally  determined  upon, 
and  that  nothing  remains  but  to  prepare  and  execute  a  con- 
tract. It  appears  from  the  papers  before  us  that  early  in 
the  present  year  the  general  subject  of  a  contract  for  a  new 
rapid  transit  route  .or  routes  was  taken  up  and  considered  by 
a  joint  committee  consisting  of  the  members  of  the  Public 
Service  Commission  and  certain  members  of  the  Board  of 
Estimate  and  Apportionment.  This  joint  committee  invited 
and  received  informal  proposals  from  two  companies  already 
operating  lines  in  the  city  of  New  York,  to  wit,  the  Inter- 
borough  Rapid  Transit  Company  and  the  Brooklyn  Rapid 
Transit  Company.  After  consideration  the  joint  committee 
made  a  report  favoring  the  execution  of  an  operating  con- 
tract upon  terms  satisfactory  to  the  Brooklyn  Company,  and 
which  could  apparently  be  carried  out  only  by  that  company. 
It  is  a  contract  to  be  made  as  recommended  by  this  joint 
committee  that  it  is  now  sought  to  enjoin.  The  learned  coun- 
sel for  the  plaintiff  has  argued  before  us  wdth  much  force 
and  earnestness  that  such  a  contract  would  be  illegal  (1)  be- 
cause it  would  violate  Section  10  of  Article  VIII  of  the 
Constitution  of  this  State,  which  forbids  any  county,  city. 
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town  or  village,  to  give  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  association  or  cor- 
porations, and  (2)  that  it  is  ultra  vires  of  the  city  of  New 
York  because  no  one  could  bid  for  the  contract  except  the 
Brooklyn  Eapid  Transit  Company,  and  hence  that  there  can 
be  no  competition  for  the  right  to  operate  the  railroad.  The 
contract  foreshadowed  by  the  joint  committee  is  in  many  re- 
spects an  unusual  and  extraordinary  one,  doubtless  because 
the  problem  to  be  solved  was  itself  unusual  and  extraordinary, 
but  we  do  not  find  it  necessary  at  this  time  to  consider  or 
discuss  the  objections  to  it  which  are  argued  by  the  plaintiff, 
and  expressly  forbear  to  pass  upon  them,  because  their  dis- 
cussion and  consideration  at  this  time  would  be  premature 
and  academic.  For  this  reason  the  learned  counsel  for  the 
respondents  has  wisely  and  properly  declined  to  undertake  at 
the  present  time  to  enter  upon  a  defense  of  either  the  legality 
or  constitutionality  of  the  proposed  contract." 

The  court  therefore  affirmed,  solely  on  the  ground  that  the  appli- 
cation for  an  injunction  in  the  then  state  of  affairs  was  premature, 
because  it  might  have  been  upon  advertising  that  contract  the 
Board  of  Estimate  and  Apportionment  and  the  Public  Service 
Commission  might  have  changed  their  minds  and  might  have 
withdrawn  their  intended  action. 

The  Bradley  Contracting  Company  raised  the  objection  that 
the  city  of  New  York  was  not  a  party  to  the  action,  and  it  was 
also  urged  that  the  Brooklyn  Rapid  Transit  Company  was  a  nec- 
essary party.  It  was  argued  also  on  behalf  of  the  Public  Service 
Commission  that  the  Brooklyn  Rapid  Transit  Company  was  a 
necessary  party,  and  that  their  presence  in  the  litigation  was  nec- 
essary.    These  questions  were  raised,  but  not  decided. 

The  record  and  opinion  show  that,  at  this  time,  the  only 
operating  contract  as  to  which  action  had  been  taken  by  the  public 
authorities,  was  one  by  which  it  was  contemplated  that  the  Brook- 
lyn Eapid  Transit  Company  only  was  to  be  the  operating  corpora- 
tion, that  is,  the  Brooklyn  Rapid  Transit  Company,  or  the 
Brooklyn  Union  Elevated  Railroad  Company,  a  majority  of  whose 
stock  was  held  by  the  Brooklyn  Rapid  Transit  Company.     The 


878         Investigation  of  Public  Service  Commissions 

Interborough  Rapid  Transit  Company  was  not  brought  in  or 
involved  in  that  situation,  and  the  constitutionality  of  the  plan 
which  was  involved  was  one  which  related  to  this  proposed  con- 
tract with  the  Brooklyn  Rapid  Transit  Company. 

After  this  decision  had  been  rendered  further  proceedings  were 
taken,  which  involved  the  operation  under  a  dual  system,  it  being 
proposed  that  parts  of  the  subways  were  to  be  leased  to  the 
lirooklyn  Union  Ele\'ated  Railroad  Company  and  part  to  the 
Interborough  Rapid  Transit  Company. 

Before  anything  was  done  with  regard  to  that  plan,  the  counsel 
for  the  Admiral  Realty  Company  were  considering  an  amend- 
ment to  their  complaint.  The  case  was  gotten  on  the  calendar  and 
had  been  noticed  for  trial,  and  it  was  felt  that  it  would  be  desira- 
ble to  amend  the  complaint  so  as  to  meet  the  various  objections 
which  had  been  made  in  the  course  of  the  litigation.  On  the  argu- 
ment before  Judge  Ford  it  was  shown  that  the  allegations  in  the 
comijlaint  with  regard  to  the  nature  of  the  contract  proposed  with 
the  Brooklyn  Rapid  Transit  Company  were  not  entirely  accurate 
in  some  of  the  allegations.  Mr.  Ilarkness  on  the  argument  of  tlie 
motion  produced  the  accurate  documents  from  the  records  which 
we  had  not  been  able  to  procure,  and  we  therefore  decided  that  it 
would  be  necessary  to  amend  our  complaint  so  as  to  have  in  the 
complaint  the  precise  document,  the  substance  of  which  we  had 
only  pleaded  in  the  original  complaint. 

At  that  juncture  we  thought  it  was  necessary  to  confer  with 
Mr.  Coleman,  the  counsel  for  the  Public  Service  Commission,  in 
oi'der  that  we  might  expedite  the  amendment  of  the  complaint, 
and  by  stipulation  bring  in  the  parties  that  we  thought  would  be 
essential,  so  that  the  case  might  be  hurried  along.  It  also  appeared 
at  that  time  that  Mr.  Coleman,  representing  the  Public  Service 
Commission,  had  made  up  his  mind  that  it  was  desirable  to  get 
an  expeditious  hearing  of  the  constitutional  questions  and  an 
expe<iitious  decision  on  the  questions,  because  it  became  apparent 
that  until  there  had  been  a  determination  by  the  Court  of  Appeals 
as  to  the  validity  of  this  plan  of  operation  that  it  would  be  impos- 
sible for  the  city  or  for  any  corporation  which  might  become  the 
lessee,  and  might  become  the  operating  company,  to  finance  the 
undertaking.     So  Mr.  Wolf  and  I,  and  I  think  on  one  occasion 
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Mr.  Hays,  but  I  am  sure  Mr.  Wolf  and  I,  on  a  number  of  occa- 
sions had  conferences  with  Mr.  Coleman  and  with  his  associate, 
Mr.  Harkness,  with  regard  to  the  amendment  of  the  complaint, 
and  as  I  have  said,  they  both  indicated  that  the  time  had  arrived 
when  the  Public  Service  Commission  was  desirous  of  obtaining 
a  speedy  adjudication  as  to  the  constitutionality  and  validity  of 
the  proposed  operating  contract.  We  then  learned  for  the  first 
time,  while  we  were  engaged  in  these  conferences  with  Mr.  Cole- 
man and  Mr.  Harkness,  representing  the  Public  Service  Commis- 
sion, that  an  action  similar  to  that  of  the  Admiral  Realty  Company 
had  been  brought  in  Kings  county  by  John  R.  Ryan,  a  taxpayer, 
against  the  Public  Service  Commission. 

Mr.  Moss. —  Do  you  recall  those  conversations,  Mr.  Coleman  ? 
Mr.  Coleman. —  I  do  not.     I  accept  it,  of  course,  as  true. 
Chairman  Thompson. —  Do  you  recall  them,  Mr.  Marshall? 
Mr.  Marshall. —  By  personal  recollection,  yes,  sir. 
Chairman  Thompson. —  You  recall  meeting  Mr.  Coleman  ? 

Mr.  Marshall. —  Yes,  sir,  Mr.  Coleman,  Mr.  Harkness,  and 
Mr.  Harkness,  I  think,  will  be  able  to  say  he  recollects  these 
conversations. 

Chairman  Thompson. —  You  are  a  pretty  busy  man  yourself? 
Mr.  Marshall. —  Yes,  sir. 

Chairman  Thompson. —  Probably  you  are  as  busy  as  the  chief 
counsel  of  the  Public  Service  Commission  ? 

Mr.  Marshall. —  I  do  not  want  to  compare  it ;  in  this  particu- 
lar matter  I  had  a  memorandum. 

Chairman  Thompson. —  Of  course  we  know  Mr.  Marshall  is  a 
busy  man. 

Mr.  Marshall. —  Yes,  sir.  I  remember  the  transaction,  as  I 
had  occasion  to  communicate  with  my  associate  in  this  matter, 
and  I  had  a  memorandum  on  the  proposition. 
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Mr.  Marshall  resuming. —  Mr.  Coleman  and  Mr.  Harkness 
thought  that  perhaps  the  questions  involved  might  be  tried  in  that 
action.  I  expressed  the  opinion  that  the  complaint  in  that  action 
was  in  my  judgment  inadequate  and  that  it  lacked  the  necessary 
parties,  and  it  was  then  thought  advisable  that  the  Admiral  Realty 
Company  should  bring  a  new  action  in  Kings  county  which  could 
be  disposed  of  with  the  Ryan  case,  there  being  a  desire  to  have 
the  whole  subject  determined  at  one  time. 

Q.  On  account  of  some  other  testimony  that  has  come  in  the 
case,  did  it  seem  to  you  that  the  atmosphere  of  Brooklyn  was  as 
favorable  to  your  proposition  as  the  atmosphere  of  Manhattan? 
A.  I  did  not  see  any  difference.  It  seemed  to  me  it  would  neces- 
sarily have  to  go  to  the  Court  of  Appeals  anyway,  and  in  a  con- 
stitutional case  I  always  consider  the  Special  Term  and  the  Appel- 
late Division  as  mere  way  stations,  because  the  Court  of  Appeals 
will  have  to  determine  the  constitutionality  of  the  case,  and  it 
was  therefore  a  question  of  expedition  merely. 

Q.  The  Court  of  Appeals  might  be  affected  by  the  form  or  terms 
of  the  decision  rendered  by  the  Appellate  Division?  A.  I  don't 
think  that  would  make  any  difference  in  a  constitutional  question, 
where  there  is  no  inference  to  be  drawn  and  where  the  entire 
question  was  a  question  as  to  the  validity  of  a  contract  or  of  a 
statute,  and  the  Court  of  Appeals  would  take  up  the  questions 
de  novo,  and  would  have  no  greater  light  from  the  opinion  of  the 
lower  court  than  the  argument. 

Q.  Did  it  occur  to  you  there  might  be  some  advantage  in  hav- 
ing the  case  proceed  in  Kings  county,  the  Ryan  case,  and  have 
your  case  proceed  in  New  York  county,  the  Admiral  case,  and 
reach  the  Court  of  Appeals  with  two  Appellate  Division  decisions  ? 
A.  It  did  not  occur  to  me  as  of  any  moment  at  all,  and  the  sug- 
gestion of  bringing  it  in  Kings  county  came  from  the  Public 
Service  Commission  counsel,  because  they  thought  the  whole  thing 
could  be  decided  at  one  and  the  same  time.  The  general  practice, 
of  course,  is  that  the  court  of  first  instance  always  holds  a  law 
constitutional,  except  in  the  most  exceptional  cases,  and  the  tend- 
ixj>y  also  of  the  Appellate  Division  is  to  hold  the  law  constitu- 
tional unless  it  is  very  certain  from  the  face  of  the  law  that  it  is 
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unconstitutional,  and  generally  the  matter  is  left  to  the  Court,  of 
Appeals  to  determine.  Therefore,  this  fact  might  have  been  in 
our  minds,  but  I  cannot  say  it  was  at  this  moment ;  if  the  Appel- 
late Division  in  the  Second  Department  held  the  law  was  consti- 
tutional and  the  Appellate  Division  of  the  First  Department  also 
held  it  constitutional,  we  would  have  gone  to  the  Court  of  Appeals 
with  the  adverse  opinion  of  ten  judges,  and  therefore  would  have 
had  a  struggle  against  that  momentum  which  would  have  been 
larger  than  if  only  one  court  with  five  judges  against  us.  Then 
we  would  not  have  been  fighting  against  such  odds. 

Q.  The  Appellate  Division  in  the  Second  Department  wrote 
no  opinion,  did  it?  A.  No,  sir,  they  affirmed  on  the  opinion  of 
Judge  Blackmar.  We  had  already  had  a  declaration  by  the  Appel- 
late Division  of  the  First  Department,  in  the  Gaynor  case,  if  you 
will  recollect,  that  the  constitutional  questions  were  very  grave 
and  very  important. 

Q.  If  the  Appellate  Division  of  the  First  Department  had  said 
the  constitutional  questions  were  very  grave,  wasn't  there  possibly 
a  chance  of  getting  them  to  say  they  were  grave  in  an  opinion? 
A.  They  expressly  refrained  from  indicating  any  view  on  the  sub- 
ject, as  you  will  see,  and  my  own  personal  view  that  it  was,  all 
things  considered,  much  more  desirable  to  have  the  case  heard  in 
the  Second  Department  than  in  the  First  Department.  That  was 
merely  a  matter  of  feeling,  however,  and  not  a  matter  anybody 
could  reason  out. 

Q.  Did  you  ever  have  any  question  about  the  good  faith  of  the 
Eyan  suit?    A.  I  had  no  ideas  on  the  subject. 

Q.  Had  you  any  information  up  to  that  time  ?  A.  No,  sir,  I 
had  no  information. 

Q.  Did  you  treat  the  Ryan  suit  as  a  suit  brought  in  the  interest 
of  Eyan  and  not  anybody  else?  A.  I  cannot  say;  at  this  time 
I  can  give  you  no  light  on  that  subject,  but  I  will  tell  you  what 
I  did  at  that  time  have  in  mind. 

Q.  I  asked  that  question  because  Mr.  Coleman  testified  he 
expected  the  Eyan  suit  was  not  in  the  interest  of  the  plaintiff,  and 
I  wondered  if  he  expressed  that  to  you?  A.  I  cannot  bring  to 
my  mind  that  point,  but  I  made  a  memorandum  of  objection  to 
the  complaint  in  the  Eyan  case,  why  I  thought  it  necessary  to  have 
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a  fuller  complaint,  to  more  fully  state  the  constitutional  questions 
involved.  I  made  this  objection,  first,  that  the  Board  of  Estimate 
and  Apportionment  in  the  city  of  New  York  should  have  been 
added  as  parties,  and  they  were  not  parties  to  that  case.  It  was 
only  against  the  Public  Service  Commission.  Next,  the  allegation 
as  to  the  amount  which  was  to  be  expended  for  subways  by  the 
city,  namely,  $150,000,000,  by  the  Brooklyn  Eapid  Transit  Com- 
pany, $26,000,000  for  extensions  to  its  existing  lines,  and  $24,- 
000,000  for  equipment,  the  nature  and  character  of  the  existing 
lines,  the  alleged  net  income  derived  therefrom,  the  fact  that  they 
were  subject  to  mortgages  for  large  amounts  and  that  it  was  pro- 
posed to  issue  additional  mortgages  to  cover  the  amount  required 
to  meet  the  cost  of  equipment  and  extension.  None  of  those  were 
contained  in  the  complaint,  and  I  thought  it  was  necessary  in  the 
complaint,  and  to  show  that  by  a  continuance  of  this  plan  the 
credits  and  money  of  the  city  were  being  used  for  the  advantage 
of  the  Brooklyn  Rapid  Transit  Company.  I  desired  to  make 
that  as  emphatic  as  possible,  and  therefore  I  did  not  feel  that  the 
Ryan  case  was  in  a  situation  for  the  argument  of  that  question  to 
the  extent  I  thought  it  should  be  argued. 

Then  I  thought  there  should  be  an  allegation  to  the  effect  that 
the  Public  Service  Commission  and  the  Board  of  Estimate  and 
Apportionment  proposed  to  expend  large  sums  of  money  for  the 
preparation  of  plans  and  specifications  and  for  advertising  for 
bids  in  order  to  enable  them  to  enter  into  a  contract  with  the 
Brooklyn  Rapid  Transit  Company  on  the  lines  proposed,  which 
would  involve  an  expenditure  of  a  large  sum  of  money;  that,  for 
the  purpose  of  making  and  creating  a  case  which  in  any  event 
would  enable  the  courts  at  that  time  to  determine  the  constitu- 
tional questions,  we  have  the  question  of  prematureness  raised 
which  might  have  been  because  of  the  fact  the  contracts  had  not 
at  that  time  been  actually  signed ;  also,  that  the  Board  of  Estimate 
and  Apportionment,  the  Public  Service  Commission  and  the  city 
of  New  York  have  threatened  and  proposed  to  enter  into  a  con- 
tract with  the  Brooklyn  Rapid  Transit  Company  in  conformity 
with  the  terms  of  its  proposal  as  modified  by  the  subsequent  reso- 
lution. Those  were  among  the  points  which  I  pointed  out  as 
omitted  from  the  complaint  in  the  Ryan  case,  which  I  thought 
were  absolutely  essential. 
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Q.  Serious  omission.  A.  That  therefore  in  the  due  course  of 
evolution  allied  to  the  proposition  that  the  Admiral  Realty  Com- 
pany should  bring  a  new  action  in  Kings  county  -which  could  be 
disposed  of  with  the  Ryan  case,  and  that  the  complaint  in  the  new 
Admiral  case  should  be  very  specific,  very  elaborate  as  to  all  the 
facts,  so  that  there  should  not  be  omitted  a  single  fact,  statement 
or  document  which  would  have  a  bearing  on  the  question  of  the 
constitutionality  of  the  contract  and  of  its  effect  upon  the  taxpayers 
of  the  city  of  New  York.  We  then  drafted  a  new  complaint  and 
submitted  that  to  Mr.  Coleman,  and  to  his  associate,  Mr.  Hark- 
ness,  and  they  produced  various  documents  which  we  asked  for 
and  which  were  deemed  important  to  present  every  material  fact 
bearing  on  the  constitutional  question,  and  they  were  all  put  into 
the  complaint,  so  that  there  was  not  any  question  as  to  the  fullness 
of  the  statement,  but  the  document  itself  was  made  a  part  ot  the 
complaint,  so  that  the  complaint  when  completed  covered  nearly 
three  hundred  and  fifty  printed  pages. 

It  had  the  McAneny  report  in  full,  and  all  resolutions,  all  the 
existing  contracts  with  the  different  corporations  also.  I  have  here 
before  me  the  printed  record  of  the  ease  in  the  Court  of  Appeals, 
which  contains  their  complaint  and  the  various  appendices  which 
are  part  of  it,  all  of  which  indicate  the  fullest  and  most  complete 
selection,  so  that  I  venture  to  say  that  the  most  careful  invesuga« 
tion  since  that  time  would  fail  to  disclose  a  single  point,  a  single 
document  or  a  single  fact  which  Avould  have  a  bearing  upon  the 
determination  of  the  constitutional  question.  It  was  at  first  con- 
templated, as  I  have  said,  that  the  Brooklyn  Rapid  Transit  Com- 
pany and  the  Brooklyn  Union  Elevated  Railroad  Company  only 
were  to  be  made  co-defendants  with  the  city  of  'New  York,  the 
Board  of  Estimate  and  Apportionment,  and  the  Public  Service 
Commission  in  that  second  suit. 

I  have  already  indicated  who  the  parties  were  in  the  Gaynor 
case.  Mr.  Coleman  and  Mr.  Harkness,  however,  called  attention 
to  the  fact  that  a  proposal  from  the  Interborough  Rapid  Transit 
Company  would  be  received  within  a  few  days  which  would  prob- 
ably be  acceptable  to  the  Public  Service  Commission,  and  that  the 
complaint  might  refer  to  that  proposed  contract  as  well  as  to  the 
Brooklyn  Rapid   Transit   Company  contract,   in  order   that  the 
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entire  subject  of  the  operation  of  the  two  subways  might  be  before 
the  court,  and  in  view  of  the  fact  there  were  certain  differences 
between  the  Interborough  form  of  contract  and  the  Brooklyn 
Kapid  Transit  Company's  contract,  if  there  was  to  be  a  distinction 
between  the  two  they  might  be  passed  upon  by  the  court.  This 
was  accordingly  done,  and  my  recollection  is  that  a  copy  of  that 
proposed  contract  with  the  Interborough  Rapid  Transit  Company 
was  furnished  to  me  either  by  Mr.  Harkness  or  Mr.  Coleman,  I 
rather  think  Mr.  Harkness,  because  he  had  greater  familiarity 
with  the  details  of  this  matter,  he  having  argued  the  case  before 
Judge  Ford,  and  having  made  affidavit  at  that  time  as  to  the  gen- 
eral situation.  So  that  we  then,  in  compliance  with  that  sugges- 
tion, brought  in  this  proposed  contract  with  the  Interborough,  the 
sole  purpose  of  that  action  being  to  enable  the  court  to  render  an 
authoritative  decision  which  would  determine  once  for  all  whether 
the  operating  plan  was  in  violation  of  the  constitution  and  stat- 
utes of  the  State  or  not.  If  unconstitutional,  then  it  would 
become  necessary  for  the  public  authorities  to  devise  other  methods 
for  the  operation  of  the  new  subways.  If  constitutional,  then  it 
would  become  possible  to  finance  the  new  enterprise,  since  the 
cloud  of  unconstitutionality  which  overhung  the  financial  phases 
of  the  project  would  be  dissipated.  It  was  at  this  time  a  third 
action  was  brought  in  Kings  county  for  the  purpose  of  determin- 
ing the  validity  of  this  project,  Mr.  John  J.  Hopper  being  the 
plaintiff,  and  the  Public  Service  Commission  the  defendant. 
Judge  Shearn,  a  member  of  the  bar,  was  the  attorney  for  Mr. 
Hopper.  He  tried  his  action  also  in  Kings  county,  the  idea  being 
that  the  three  cases  should  be  argued  together  so  that  they  would 
have  the  fullest  consideration.  Judge  Shearn  obtained  from  ray 
office  a  copy  of  the  papers  in  the  original  action  of  the  Admiral 
Realty  Company  against  Gaynor  and  others,  a  copy  of  the  brief 
which  I  used  in  the  Appellate  Division  in  that  case,  and  it  is  my 
impression,  although  I  am  not  positive,  also  a  copy  of  our  new 
complaint  in  the  Kings  county  suit  brought  by  the  Admiral  Com- 
pany. At  any  rate,  he  had  access  to  it,  because  he  had  all  the 
acts  in  that  complaint  in  his  complaint. 

As  soon  as  that  action  was  brought  demurrers  were  interposed 
to  the  complaint  in  these  several  actions  on  behalf  of  the  Public 
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Service  Commission,  the  city  of  New  York  and  the  several  railroad 
companies.  These  demurrers  were  argued  together  before  Mr. 
Justice  Blackmar  in  April,  1912.  In  an  elaborate  opinion  judg- 
ment was  rendered  for  the  defendants.  The  decision  is  reported 
in  76  Misc.  Reports  at  page  345.  The  parties  then  immediately 
took  an  appeal  to  the  Appellate  Division  of  the  Second  Depart- 
ment, where  the  judgment  of  the  Special  Term  was  affirmed  on 
the  opinion  of  Mr.  Justice  Blackmar,  without  any  further 
memorandum. 

Then  the  three  cases  were  taken  to  the  Court  of  Appeals,  where 
they  were  elaborately  argued  on  June  11,  1912.  The  court  ex- 
tended the  time  of  counsel  on  account  of  the  great  public  im- 
portance of  the  questions  involved.  My  recollection  is  we  took 
two  full  days  and  I  think  a  part  of  a  third  day  in  the  presenta- 
tion of  the  case.  I  think  we  had  about  two  and  a  half  times  the 
usual  time  allowed  by  the  Court  of  Appeals  for  the  discussion  of 
such  a  case. 

'On  that  occasion  Mr.  Hays  argued  for  the  appellant.  Mr.  Jus- 
tice Sheam  argued  very  elaborately  on  behalf  of  Hopper,  and 
Mr.  Baylis  argued  for  Ryan,  and  Mr.  Hahlo  for  the  city  of  New 
York.  Mr.  Coleman  argued  for  the  Public  Service  Commission, 
and  Mr.  Collin  for  the  Brookl\Ti  Rapid  Transit  Company.  Mr. 
Richard  Reid  Rogers  argued  for  the  Interborough  Rapid  Transit 
Company,  and  I  closed  the  argument  on  behalf  of  the  taxpayers. 
The  Court  of  Appeals  affirmed  the  judgment  in  all  three  cases  by 
a  bare  majority,  Judges  Hiscock,  Haight,  Vann  and  Collin  de- 
ciding in  favor  of  the  defendants,  Chief  Judge  CuUen  and  Judge 
Wemer  delivering  elaborate  dissenting  opinions,  and  Judge  Gray 
taking  no  part  in  the  decision.  The  case  is  reported  in  206  N.  Y. 
Reports  at  page  110.  The  opinions  are  of  extraordinary  length, 
covering  some  fifty-two  pages.  A  reference  to  the  brief  of  the 
Admiral  Realty  Company,  to  the  record  and  to  the  opinions,  will 
indicate  that  no  case  was  ever  fought  with  more  earnestness  and 
with  deeper  conviction  as  to  the  soundness  of  their  position  than 
was  this  case  by  the  counsel  for  the  Admiral  Realty  Company. 
I  have  here  a  copy  of  the  brief  which  was  submitted  to  the  court, 
and  I  will  produce  and  file  with  the  Committee  a  copy  of  that 
brief  which  I  would  ask  to  have  made  a  part  of  the  record. 
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Mr.  Moss. —  That  is  all  right. 

Assemblyman  Feinberg  presiding. 

Mr.  Moss. —  These  briefs  were  handed  me  by  Mr.  Hays  the 
other  day,  and  perhaps  we  can  mark  those  right  in  evidence. 

Mr.  Marshall. —  I  think  he  ought  to  have  also  the  brief  in  the 
Appellate  Division  of  the  First  Department  in  the  first  case. 

Mr.  Moss. —  You  may  send  that. 

(The  first  three  briefs  received  in  evidence  and  marked  Ex- 
hibits 1,  2  and  3  of  this  date,  February  25,  1916.) 

Mr.  Marshall,  resuming. —  I  spent  a  great  many  days  in  the 
preparation  of  the  brief  and  in  the  investigation  of  the  authori- 
ties. I  do  not  think  that  there  was  a  source  to  which  I  could 
have  resorted  for  authorities  which  I  did  not  exhaust,  and  I  ven- 
ture to  say  that  nobody  has  to  the  present  day  discovered  a  single 
decision  or  a  single  authority  which  bears  upon  the  questions  in- 
volved which  was  not  incorporated  in  the  brief  which  I  prepared 
and  which  was  used  before  the  court  on  the  argument  of  this 
ease.  ISTor  was  there  any  point  of  view  bearing  upon  the  question 
as  to  whether  or  not  the  property  or  credit  of  the  city  were  being 
given  or  loaned  for  the  benefit  of  the  railroad  companies  which 
was  not  made  use  of  and  which  was  not  elaborated.  The  brief 
which  I  filed  was  the  longest  of  all  briefs  filed  by  all  the  numerous 
counsel  in  the  case.  That  may  not  be  to  its  credit,  but  it  indi- 
cates the  elaborateness  with  which  the  case  was  argued.  I  am 
sure  it  was  read,  because  the  Chief  Judge,  Judge  Cullen  and 
Judge  Werner  in  their  opinion  gave  us  at  least  proof  positive  that 
our  briefs  were  read,  because  they  referred  to  the  authorities  and 
arguments  presented  in  our  briefs.  I  will  also  say  I  was  never 
more  serious,  earnest  or  argued  with  more  conviction  as  to  the 
soundness  of  the  propositions  which  I  presented  to  the  court  than 
I  was  in  that  case,  and  I  would  personally  rather  have  lost  a  large 
sum  of  money  out  of  my  own  pocket  rather  than  to  be  defeated 
in  that  case. 

I  have  always  taken  a  great  interest  in  constitutional  ques- 
tions, and  I  took  a  great  interest  in  this  particular  question,  be- 
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cause  I  felt  I  was  perfoi-ming  a  public  service  in  trying  to  pro- 
tect the  constitution  of  the  State  from  invasion  by  means  such  as 
were  employed  in  this  ease,  and  I  desired  to  avoid  the  creation  of 
a  precedent  Avhich  I  feared  might  at  some  time  mean  a  great 
injury  to  the  municipalities  of  the  State. 

Q.  Has  not  the  argument  of  Judge  Hiscock  convinced  you  you 
were  wrong?  A.  I  have  never  been  convinced  I  was  wrong.  I 
have  said  if  it  was  the  last  thing  I  said  on  earth,  I  would  think  I 
was  right  in  the  argument  of  that  case.  I  have  the  greatest  respect 
for  Judge  Hiscock,  with  whom  I  practiced  law  while  a  resident 
of  the  city  of  Syracuse,  and  one  of  my  warmest  friends,  but  I 
feel  that  his  decision  was  not  as  sound  as  the  opinions  that  were 
rendered  by  the  dissenting  judges.  But  that  is  the  case  with 
any  lawyer,  he  is  frequently  defeated  in  those  cases  in  which  he 
is  the  most  confident  he  is  right,  and  we  are  bound,  after  having 
done  our  duty,  to  acquiesce  in  the  decision  of  the  court,  especially 
the  highest  court,  and  that  is  my  attitude  in  respect  to  this  case. 
I  am  sure  if  there  was  a  higher  court  to  go  to,  we  would  have 
attempted  to  determine  whether  or  not  our  view  was  correct,  or 
that  of  the  Court  of  Appeals.  The  action  was  brought  and  prose- 
cuted in  the  best  of  faith,  with  no  other  purpose  than  to  enable  the 
courts  to  pass  upon  purely  legal  questions,  the  speedy  determina- 
tion of  which  was  of  essential  public  importance.  The  presence 
of  the  railroad  companies  as  defendants  was,  in  my  opinion, 
unnecessary.  They  were  made  parties  solely  because  of  the  point 
that  had  been  raised  in  the  first  case  and  in  order  that  a  prompt 
decision  might  not  be  delayed  by  the  interposition  of  technical 
objections.  The  idea  was  the  court  itself  might  have  said  that 
these  railroad  companies  were  necessary  parties,  and  therefore 
should  be  made  parties  and  the  case  would  not  be  decided  until 
they  were  brought  in,  and  therefore  in  order  to  bring  about  a  more 
prompt  decision,  which  was  demanded  by  the  public  most  vocifer- 
ously at  that  time,  the  idea  was  that  every  party,  every  person, 
should  be  made  a  party  who  could  from  any  point  of  view  be 
regarded  as  necessary  or  proper  in  the  determination  of  the  ques- 
tions involved.  The  important  and  the  active  defendants  were  the 
Public  Sen'ice  Commission  and  the  city  of  New  York.  The  case 
could   have   proceeded   to   judgment   against   them   alone.      The 
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actions  were  taxpayers'  actions,  and  they  were  brought  on  the 
theory  that  the  Public  Service  Commission  and  the  Board  of 
Estimate  and  apportionment  were  public  agencies,  were  engaged 
in  acts  which  would,  if  carried  out,  operate  as  a  waste  of  public 
funds,  and  therefore  the  real  litigation  in  the  case  was  the  litiga- 
tion between  the  taxpayers  and  the  public  authorities  whom  I 
have  named.  The  burden  of  the  defense  was  assumed  by  them, 
by  the  Public  Service  Commission  and  the  city  of  New  York,  and 
they  were  consulted  with  respect  to  the  framework  of  the  com- 
plaint in  order  that  the  case  could  be  presented  fully  and  fairly. 
In  fact,  Mr.  Coleman  manifested  so  much  anxiety  that  every 
possible  question  bearing  on  the  constitutionality  of  the  contracts 
might  be  before  the  court,  that  he  stated  that  if  perchance  the 
plaintiffs  overlooked  any  proposition  which  might  strengthen  the 
argument  as  to  the  unconstitutionality  of  the  plan,  he  would  also 
present  that  to  the  court,  in  order  that  an  authoritative  decision 
of  the  merit  might  be  obtained.  He  informed  me  a  few  days 
ago  that  he  had  suggested  certain  facts  to  Mr.  Sheam  so  that 
they  might  be  considered  on  the  argument,  as  they  were.  I  think 
he  was  referring  to  the  question  of  whether  a  referendum  vote  was 
necessary.  We  did  not  raise  that  question,  as  I  did  not  consider 
it  a  sound  proposition,  and  he  presented  it  to  Mr.  Shearn,  and 
it  was  presented  by  him  on  the  argument.  Mr.  Coleman  informed 
me  he  had  suggested  that  point  to  Mr.  Shearn,  rather,  and  it  was 
argued,  and  the  Court  of  Appeals  did  not  consider  the  question 
of  any  moment. 

(Chairman  Thompson  presiding.) 

Chairman  Thompson. —  Did  you  say  Mr.  Coleman  informed 
you  of  that? 

Mr.  Marshall. —  He  informed  me  recently  he  had  suggested 
that  point  to  Mr.  Shearn. 

Mr.  Marshall  (resuming). —  I  have  already  shown  that  the 
first  action  in  no  way  referred  to  any  contract  with  the  Inter- 
borough  Rapid  Transit  Company,  the  contract  then  contemplated 
by  the  public  authorities  being  solely  with  the  Brooklyn  Rapid 
Transit  Company,  or  the  corporation  the  majority  of  whose  stock 
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it  held,  the  Brooklyn  Union  Elevated  Railroad  Company.  The 
second  action  was  but  the  logical  outcome  of  the  first,  since  the 
questions  there  presented  were  deemed  by  the  court  of  such  seri- 
ousness as  to  make  it  inevitable  that  an  adjudication  by  the  Court 
of  Appeals  with  regard  to  such  questions  was  essential  to  the 
financing  of  the  plan  of  operation  which  had  been  adopted  by  the 
public  authorities. 

I  think  that  states  the  history  of  both  of  those  cases  and  indi- 
cates how  the  cases  were  presented  and  what  the  questions  involved 
were  and  how  they  were  argued  and  how  the  case  started  as  a  test 
against  the  contract  with  the  Brooklyn  Rapid  Transit  Company, 
which,  as  the  Appellate  Division  said,  under  the  plan  as  adopted 
was  the  only  corporation  which  could  have  operated  the  subways 
and  which  afterwards,  when  the  new  plan  was  adopted,  was 
changed,  and  it  was  at  the  suggestion  of  the  counsel  of  the  Public 
Service  Commission  that  we  put  into  our  complaint  the  Inter- 
borough  Company  as  one  of  the  defendants. 

Mr.  Moss. —  Mr.  Coleman,  wouldn't  you  have  some  books  which 
would  show  the  conversations  and  consultations? 

Mr.  Coleman. —  I  hardly  think  so. 

Mr.  Moss. —  Don't  you  keep  any  desk  book  which  would  show 
the  consultations  Mr.  Marshall  has  testified  about? 

Mr.  Coleman. —  No,  sir.  The  few  times  I  have  made  mem- 
oranda they  have  been  put  in  the  files,  and  if  important  I  would 
dictate  a  memorandum  and  have  it  put  in  the  files,  but  I  find 
nothing  in  these  files,  and  I  think  Mr.  Marshall  will  bear  me 
out,  when  he  came  to  see  me  Avithin  the  last  two  weeks,  I  said  I 
did  not  recall  it,  but  when  he  said  it  I  said  it  was  what  I  should 
have  said  if  he  stated  it  to  me. 

Chairman  Thompson. —  This  is  an  important  matter,  the 
matter  of  the  Admiral  lawsuit  and  the  manner  in  which  it  was 
conceived  and  presented  to  the  courts,  and  the  decisions  upon  it, 
a  pretty  important  proposition,  wasn't  it  ? 

Mr.  Coleman. —  It  had  not  impressed  me  so. 
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Chairman  Thompson. —  It  had  not  ? 

Mr.  Coleman. —  No,  sir. 

Chairman  Thompson. —  Isn't  the  question  of  the  dual  subwaj 
contracts  and  their  constitutionality  about  as  important  a  matter 
as  has  been  before  the  Public  Service  Commission  since  you  have 
been  its  attorney? 

Mr.  Coleman. —  I  wouldn't  say  that,  not  the  way  it  went  through. 
Possibly  financially  it  was  the  most  important. 

Chairman  Thompson. —  I  wish  you  would  go  to  the  Chairman 
of  the  Public  Service  Commission  today  and  state  to  him  that  in 
this  matter  concerning  this  litigation  that  you  have  no  recollection 
on  subjects  that  have  been  brought  before  this  Committee  and 
concerning  which  other  witnesses  do  have  a  recollection,  and  that 
you  have  no  recollection  of  conversations  which  other  witnesses 
state  imder  oath  they  had  with  you,  and  also  that  you  have  no 
memorandum  in  your  office  on  this  subject.  I  wish  you  would 
state  that  to'  the  Chairman  today. 

Mr.  Coleman. —  I  will  do  so. 

Chairman  Thompson. —  I  will  state  to  counsel,  Mr.  Smith,  that 
I  wish  you  would  have  the  stenographer  make  a  transcript  of  the 
testimony  here  in  reference  to  this  matter  and  see  that  the  Chair- 
man of  the  Public  Service  Commission  gets  it  as  soon  as  possible. 

Mr.  Smith.^  Very  well. 

Examination  by  Mr.  Moss  resumed: 

Q.  Mr.  Marshall,  the  Interborough  Rapid  Transit  Company 
was  not  a  party  to  the  first  action  that  was  brought  ?  A.  It  v/as 
not. 

Q.  Do  you  know  who  retained  your  firm  to  bring  that  first 
action  ?  A.  All  that  I  know  I  have  told,  namely,  that  I  came 
down  from  the  Adirondacks,  and  on  the  morning  of  my  arrival  Mr. 
Wolf,  of  Hays,  Hershiield  &  Wolf,  saw  me  with  regard  to  this 
case  and  told  me  that  he  was  the  attorney  for  the  Admiral  Realty 
Company,  and  presented  the  complaint  which  he  had  prepared 
and  asked  me  to  pass  upon  it  and  to  cooperate  with  him  in  the 
action. 
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Q.  Did  you  know  or  did  you  learn  of  the  retainers,  who  re- 
tained and  what  the  retainer  was?     A.  I  did  not. 

Q.  Did  you  know  anything  about  the  fact  of  the  retainers  for 
the  second  action  ?  A.  There  was  no  special  transaction  there. 
As  I  have  shown  you,  that  was  a  mere  matter  of  natural  evolution 
from  the  first.  There  was  no  discussion  of  the  subject  in  any  way. 
We  have  gone  on  with  the  case  to  a  point,  and  when  we  found  it 
necessary  to  amend  and  bring  in  new  parties,  and  when  the  sugges- 
tion was  made  we  would  have  to  make  quite  a  number  of  changes 
in  the  complaint  and  the  action  should  be  brought  in  Kings  county, 
we  then  naturally  started  over  again  by  bringing  the  second  suit 
in  Kings  county. 

Q.  Do  I  understand  you  correctly  in  saying  that  you  came  into 
this  case  because  of  the  request  of  members  of  the  firm  of  Hays, 
Tlershfield  and  Wolf,  and  did  not  concern  yourself  with  the 
jiersons  that  had  retained  them?  A.  I  did  not  make  inquiry  or 
have  any  interest  in  that  subject. 

Q.  Did  you  render  your  bill  to  them?  A.  I  did,  that  is,  I 
rendered  a  bill  to  the  Admiral  Eealty  Company  and  sent  it  to 
them.  That  is  my  recollection.  I  mean  the  office.  ■.  I  do  not  recol- 
lect that  I  personally  rendered  any  bill  at  all. 

Q.  Did  your  office  receive  the  check  of  Hays,  Hershfield  and 
Wolf?  A.  Yes,  sir,  it  was  the  check  of  Hays,  Hershfield  and 
Wolf  that  paid  us. 

Q.  Did  you  ever  talk  with  Mr.  Nicoll  about  this  case,  or  any 
matter  involved  in  it?  A.  Not  while  the  suit  was  pending,  and 
never  had  a  moment's  conversation  with  him  or  anybody  con- 
nected with  the  Interborough  Company  with  regard  to  this  litiga- 
tion. The  only  persons  with  whom  I  ever  conferred  with  regard 
to  the  case  were  my  associates  in  the  case  and  the  counsel  for  the 
Public  Service  Commission,  and  I  think  Mr.  Hahlo. 

Q.  Did  you  ever  talk  with  anyone  connected  with  the  Admiral 
Realty  Company  ?     A.  I  did  not. 

Q.  Had  you  any  information  at  the  time  that  you  argued  the 
case  in  the  Court  of  Appeals  that  the  retaining  client  was  the  Inter- 
borough Railroad  Company  ?     A.   I  hadn't  any  such  information. 

Q.  Did  you  know  that  Hayes,  Hershfield  &  Wolf  had  rendered 
a  bill  to  the  Interborough  Company  for  their  services  and  your 
services  ?     A.  I  did  not,  no. 
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Q.  When  you  received  their  check  did  you  know  that  fact  ? 
A.  I  did  not  receive  the  check  personally. 

Q.  When  your  office  received  it?  A.  I  did  not  know  the  de- 
tails of  it.  I  knew  we  got  our  pay  through  them,  and  I  had 
nothing  — 

Q.  Through  thenij  you  mean  the  lawyers,  your  associates?  A. 
Yes,  sir,  through  the  lawyers.  The  check  came  from  them,  and 
that  is  all  I  know  ahout  it.  It  came  to  the  office  and  I  learned 
that  it  was  the  check  of  Hays,  Hershfield  &  Wolf. 

Q.  Who  asked  you  to  come  down  from  the  Adirondacks?  A. 
It  was  a  telegram  came  from  my  partner,  Mr.  Alvin  Untermyer. 

Q.  Did  you  have  any  conference  with  Mr.  Wolf  after  your 
arrival  from  the  Adirondacks  ?     A.  Certainly. 

Q.  Was  Alvin  Untermyer  present  at  any  of  those  conferences? 
A.  He  was  not. 

Q.  Are  you  clear  in  your  recollection  that  no  member  of  the 
firm  of  Hays,  Hershfield  &  Wolf  told  you  who  their  real  client 
was  ?  A.  I  am  very  sure  that  they  did  not.  I  am  sure  the  ques- 
tion was  not  discussed.     That  is  my  very  strong  recollection. 

Q.  You  believed  you  were  representing  nobody  but  the  Admiral 
Realty  Company?  A.  I  had  no  knowledge  of  anybody  but  the 
Admiral  Realty  Company.  Whether  there  was  anybody  who 
asked  them  to  bring  the  action  or  not,  I  did  not  know  and  I  did 
not  investigate. 

Q.  Of  course  you  look  upon  a  man  who  pays  the  fee  as  the  client, 
don't  you  ?  A.  Yes,  that  is,  I  regarded  the  Admiral  Realty  Com- 
pany as  the  person  with  whom  I  was  doing  business,  through  Mr. 
Wolf,  who  represented  them. 

Q.  You  thought  they  were  paying  the  fee  ?  A.  I  did  not  think 
very  much,  I  did  not  give  very  much  thought  to  the  fee  at  that 
time.     The  thing  that  interested  me  was  the  legal  question. 

Q.  You  did  not  think  of  anyone  other  than  the  Admiral  Realty 
Company  as  the  party  or  person  paying  the  fee?  A.  I  had  no 
one  suggested  in  my  mind,  as  I  did  not  give  that  subject  any  serious 
consideration,  as  is  very  apt  to  be  the  case  in  my  experience  when 
an  interesting  question  of  law,  or  constitutional  question  is  pre- 
sented to  me. 
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Chairman  Thompson. — •  There  must  be  somebody  in  your  firm 
gives  the  question  of  how  much  you  are  going  to  get,  serious  con- 
sideration ? 

Mr.  Marshall. —  Eventually  we  get  paid  for  most  of  the  things, 
but  I  have  performed  some  of  the  most  important  services  without 
compensation  or  thought  of  compensation.  I  might  say  there  was 
so  important  a  case  as  the  constitutionality  of  the  private  banking 
law,  I  argued  the  case  without  reward,  and  without  hope  of  re- 
ward, and  took  the  case  to  the  Supreme  Court  of  the  United  States ; 
and  recently  in  the  case  of  Leo  Frank  I  argued  that  case  without 
expecting  or  receiving  a  dollar. 

Chairman  Thompson. —  That  does  not  answer  my  question ;  the 
point  was  there  must  be  somebody  in  your  firm  looks  out  for  the 
fact  the  Admiral  Eealty  Company  were  to  pay,  wasn't  there? 

Mr.  Marshall. —  Doubtless. 

Chairman  Thompson.- — ■  Who  was  that  ? 

Mr.  Marshall. —  It  all  depended  upon  various  —  what  the 
matter  — ■ 

Chairman  Thompson. —  Who  in  your  firm  would  see  that  the 
Admiral  Eealty  Company  paid  for  the  services ;  who  do  you  sup- 
pose that  talk  was  with  ? 

Mr.  Marshall. —  I  don't  know. 

Chairman  Thompson. —  Isn't  there  some  one  in  your  firm  looks 
after  that? 

Mr.  Marshall. —  Various  persons  in  the  firm  with  regard  to 
various  matters.  There  is  no  rule  about  the  thing.  ,  Sometimes 
the  bookkeeper  asks  the  question  as  to  what  the  charge  should  be 
in  certain  litigation,  and  he  makes  an  entry. 

Chairman  Thompson. —  Wasn't  there  any  talk  with  Hays, 
Hershfield  &  Wolf  or  the  Admiral  Eealty  Company  as  to  how 
much  you  were  to  get  or  where  your  pay  was  to  come  from,  when 
you  entered  the  case  ? 

Mr.  Marshall. —  'No,  sir.     I  did  not  discuss  it  at  all. 
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Chairman  Thompson. —  Did  any  other  member  of  your  firm  ? 
Mr.  Marshall. —  I  don't  know. 

By  Mr.  Moss  (resuming) : 

Q.  You  did  not  think  that  you  were  going  to  do  this  work  as  a 
labor  of  love  ?    A.  No,  sir,  I  expected  to  be  paid. 

Q.  And  weren't  you  told  you  would  be  paid  ?  A.  The  matter 
was  not  mentioned.     I  took  it  for  granted. 

Q.  If  it  was  expected  of  you  that  you  were  to  take  a  case  like 
this  for  nothing,  you  would  have  been  told  ?     A.  Yes,  sir. 

Q.  And  as  you  were  not  told  it  was  a  labor  of  love  you  expected 
to  be  paid  ?     A.  I  assumed  somebody  would  pay  us. 

Chairman  Thompson. —  What  did  Mr.  Alvin  Untermeyer  say 
when  you  arrived  from  the  woods  ? 

Mr.  Marshall. —  In  substance,  the  case  was  about  to  be  brought 
and  I  was  expected  to  take  part  in  the  argument. 

Chairman  Thompson. —  Did  he  say  anything  to  you  about  Wolf, 
or  Hershfield  &  Wolf  ? 

Mr.  Marshall. —  I  think  he  told  me  counsel  would  see  me,  the 
attorneys  in  the  case. 

Chairman  Thompson. —  Had  you  ever  had  any  other  retainers 
from  Hays,  Hershfield  &  Wolf? 

Mr.  Marshall. —  Not  that  I  recollect  at  present. 

Q.  It  seemed  important  when  you  were  brought  by  a  telegram 
from  your  rest  ?  A.  Undoubtedly  it  was  important.  I  could  see 
the  importance  of  it  as  soon  as  I  heard  what  the  question  was.  I 
could  see  it  involved  a  very  important  public  question  and  a  very 
large  amount  of  money,  so  far  as  the  city  of  New  York  was  con- 
cerned. 

Q.  Who  first  suggested  the  bringing  of  the  Hopper  case,  as  far 
as  you  know  ?  A.  I  have  no  idea.  Some  time  or  other  in  the 
course  of  these  discussions  we  had  prior  to  the  argument  of  the 
case  in  Kings  county  I  learned  that  Mr.  Shearn  was  about  to 
bring  such  a  case,  and  we  furnished  such  papers  as  we  were  called 
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upon  to  supply  and  1  am  quite  sure  our  brief,  and  I  think  our 
complaint. 

Q.  Did  you  find  difficulty  in  getting  documents  from  the  Public 
Service  Commission  at  the  time  of  the  Bradley  Contracting  action  ? 
A.  Well,  at  that  time  I  think  Mr.  Wolf  had  certain  documents,  or 
certain  papers  or  statements  which  related  to  the  subject  matter 
of  that  action.  I  do  not  know  that  we  had  any  —  personally  I 
made  no  application  to  the  Public  Service  Commission  for  docu- 
ments. I  took  it  for  granted  that  we  had  the  exact  documents, 
and  I  knew  we  had  the  McAneny  report,  because  that  was  a 
printed  document  which  had  been  generally  circulated  throughout 
the  city ;  at  least  the  newspapers  had  it,  and  I  have  no  recollection 
as  to  making  any  application  to  the  Public  Service  Commission 
for  any  documents. 

Q.  You  do  not  know  of  any  difficulty  of  that  kind?  A.  No, 
sir.  I  assumed  Mr.  Wolf  had  made  those  investigations  before  I 
came,  because  such  facts  as  we  had  and  data  which  were  inserted 
in  the  complaint  were  data  which  he  had  collected,  and  with  the 
collection  of  which  I  had  nothing  to  do. 

Q.  In  arguing  against  the  constitutionality  of  the  law  and  in 
trying  to  show  in  that  argument  the  practical  partnership  which 
was  proposed  between  the  city  of  New  York  and  the  railroad 
company,  what  point  in  the  proposed  contract  did  you  particu- 
larly rely  upon  as  an  illustration  of  your  claim?  A.  I  can  only 
refer  to  my  brief. 

Q.  Wasn't  it  the  preferential  payment?  A.  That  was  one  of 
the  important  features  of  it,  but  it  was  the  fact  of  there  being  a 
common  adventure,  a  common  undertaking  which  I  claimed  made 
of  the  case  one  of  partnership,  and  because  of  the  fact  it  was 
a  partnership  I  argued  that  there  was  necessarily  a  giving  of 
property  and  credit  of  the  city,  so  that  the  usual  consequences 
of  a  partnership  would  result. 

Q.  Did  you  in  your  brief  —    A.  If  you  will  wait  one  moment. 

Q.  Yes.  A.  I  call  attention  to  these  facts.  The  Brooklyn 
Company  in  its  offer  said,  "  In  making  this  concession,  therefore, 
and  inviting  the  city  into  partnership  with  us  not  as  compensation 
for  new  privileges  which  we  sought,  but  with  the  idea  of  creating 
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thereby  new  and  greatly  improved  facilities  for  public  travel,  we 
merely  asked  that  when  this  partnership  went  into  effect  we  should 
be  allowed  to  retain  the  net  earnings  we  would  be  then  maJdng  — 
and  that  all  increase  and  all  gain  from  saving  and  operating  cost 
by  reason  of  better  facilities  and  terminals  should  be  shared 
with  the  partners."  Again :  "  Hereafter,  if  contract  is  made 
with  the  city,  there  will  be  other  calls  upon  the  surplus  revenue,  as 
set  forth  in  Appendix  A,  and  it  is  essential  that  we  should  con- 
tinue to  get  substantially  the  full  measure  of  the  net  earnings 
which  we  are  now  enjoying  and  shall  be  enjoying  when  we  begin 
partnership  with  the  city.  There  would  not  seem  to  be  equity  in 
asking  the  Brooklyn  Company  to  be  content  with  a  reservation  of 
net  earnings  less  than  it  will  be  earning  when  the  pooling  begins." 

There  was,  right  on  the  record,  so  far  as  the  Brooklyn  Rapid 
Transit  Company  was  concerned,  an  interpretation  of  the  trans- 
action as  being  a  partnership. 

Q.  I  want  to  call  your  attention  to  one  feature  specifically 
which  the  proposed  contract  provided,  that  the  operating  expenses 
should  be  deducted  before  net  profits  might  be  arrived  at,  provided 
that  the  operating  expenses  should  be  taken  to  include  damages 
for  accidents.  What  did  you  imderstand  to  be  the  meaning  of 
damages  for  accidents  in  that  connection?  A.  As  I  now  recollect 
it,  if  any  accident  occurred  in  the  course  of  construction  — . 

Q.  These  are  operating  expenses  ?  A.  I  cannot  at  this  moment 
bring  to  mind. 

Q.  Doesn't  that  mean  that  after  the  contract  is  completed  that  if 
a  man  is  run  over,  and  if  there  is  a  collision  and  anybody  hurt, 
the  damages  have  to  be  paid  by  the  Interborough  Company,  that 
those  damages  paid  by  the  Interborough  Company  shall  be  taken 
out  of  the  income  of  the  railroad  before  there  are  any  net  profits 
to  be  divided  by  the  city  ?  A.  I  am  unable  to  express  an  opinion 
on  it  now. 

Q.  I  am  asking  your  opinion;  you  have  been  over  it?  A.  In 
analyzing  the  Interborough  subject,  the  brief  says :  "  It  is  then 
provided  that  when  the  new  subway  lines  shall  have  been 
equipped  and  put  in  operation  the  gross  receipts  from  the  opera- 
tion of  the  existing  subway  line  and  equipment  and  from  the  pro- 
posed new  subway  line  and  equipment  wiU  be  pooled  for  and  dur- 
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ing  the  full  term  of  forty-nine  years,  and  that  from  the  total  of 
such  gross  receipts  deductions  shall  be  made  as  follows : 

"(1)    Operating  Expenses,  including  damages  for  accidents. 
(2)    Provisions  for  deterioration,  renewals  and  obsolescences." 

Q.  Did  you  discuss  that  phrase,  "  Damages  for  accidents,"  in 
any  other  way  than  by  just  referring  to  it  as  you  have  read  it 
there  ?  A.  1  discussed  the  proposition  as  to  what  the  charges  were 
against  the  results  of  the  operation  of  the  company. 

Q.  Was  it  brought  out  in  your  brief,  and  brought  out  in  your 
argument  before  the  Court  of  Appeals  that  the  city  would  prac- 
tically have  to  pay  the  damages  for  people  hurt  by  the  Inter- 
borough  Eailroad  Company  on  running  its  trains?  A,  I  do  not 
recollect  that  specific  case.  Tliat  was  negligible  in  importance 
compared  with  the  tremendous  amounts  of  money  involved. 

Q.  It  might  he  negligible  in  ^'olume,  but  wasn't  it  very 
emphatic  as  an  illustration  ?     A.   That  was  all  argued. 

Q.  Where  is  there  anything  on  that  ?  A.  I  think  on  the  oral 
argument  I  referred  to  that. 

Q.  Having  in  mind  such  an  accident  as  occurred  some  time 
ago,  when  a  pick  being  driven  through  a  wall  struck  a  rail  charged 
with  electricity,  and  a  lot  of  people  hurt,  and  damage  resulted,  and 
damages  paid  which  were  charged  up  against  the  city,  don't  you 
think  that  an  illustration  of  that  sort  might  have  been  very 
effective  in  your  brief  and  in  your  argument  in  your  effort  to 
drive  home  to  the  conscience  and  intelligence  of  the  court  that 
this  was  a  partnership  arrangement  in  which  most  of  the  gainful 
sides  were  upon  the  railroad  and  the  most  of  the  losing  sides  upon 
the  city  ?  A.  I  made  an  expression  in  the  argument,  "  Heads  I 
win,  and  tails  you  lose,''  and  I  illustrated  it  by  various  matters, 
and  I  do  not  think  it  could  be  more  strongly  illustrated  than  by 
going  through  the  existing  contracts  and  comparing  the  merits  of 
brokerage  charges,  etc. 

Q.  They  all  follow.  I  notice  in  the  reading  of  the  summary 
of  the  contract  that  the  very  first  matter,  the  very  first  item  to  be 
deducted  from  income,  was  operating  expenses,  page  16  of  the 
brief,  including  damages  for  accidents  ?  A.  That  is  the  first  thing 
I  mentioned. 
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Q.  But  I  am  asking  whether  that  matter  was  illustrated  and 
discussed,  and  brought  out  and  illustrated  ?  A.  I  am  very  sure 
it  was  discussed,  but  as  I  say,  compared  with  the  millions  upon 
Hullions  of  dollars  involved  in  the  idea  of  the  city  investing  an 
unlimited  amount,  subject  to  all  of  these  preferential  charges, 
that  that  dwindles  into  insignificance  compared  with  the  great  big 
ouestions. 

Q.  It  may  dwindle  into  insignificance  as  far  as  the  volume  of 
money  is  concerned,  but  don't  you  think  it  is  a  large  item?  A. 
r  don't  think  so. 

Q.  How  can  you  tell  what  accidents  will  happen,  or  how  much 
money  will  be  involved  in  them?  A.  Let  me  call  our  attention 
to  what  I  consider  to  be  the  important  thing.  "  This  investment 
of  the  Interborough  Company  is  not  to  be  less  than  and  is  not  to 
exceed  $77,000,000,  or  $56,000,000  for  new  construction  and 
$21,000,000  for  equipment,  so  that  with  the  Interborough  Com- 
pany's capital  investment  in  the  present  subway,  which  on  June 
.'10,  1911,  aggregated  approximately  $48,000,000,  it  would  make 
its  total  investment  amount  to  $125,000,000.  It  is  contemplated 
that  the  city  shall  expend  for  these  new  subway  lines  $56,000,000, 
and  if  additional  capital  is  required  for  their  construction,  the 
city  is  to  furnish  the  excess,"  and  this  I  emphasized : 

''  If  any  deficiency  shall  arise  in  any  year  in  meeting  the  afore- 
said payments  to  the  company,  such  deficiency  shall  be  cumulative 
and  shall  be  paid  off  and  discharged  annually  out  of  the  said 
subway  earnings  before  the  payments  herein  defined  shall  be  made 
to  the  city. 

Thus  far,  these  provisions  all  contemplate  that  out  of  the  pooled 
earnings  of  the  old  and  new  subway,  constructed  partly  with  funds 
supplied  by  the  city  and  upon  its  credit  and  partly  by  moneys 
provided  or  to  be  provided  by  the  Interborough  Company,  and 
upon  its  credit,  the  latter  is  to  receive  a  preferential  payment  not 
only  of  the  foregoing  items  of  operating  expenses,  but  also  a  sum 
equal  to  the  average  annual  income  from  the  operation  of  the 
existing  subway  line,  amounting  to  $6,335,000,  and  a  sum  equal 
to  6%  upon  the  $77,000,000  which  are  to  be  invested  by  the  Inter- 
borough  Company   for  construction  and   equipment  of   the  new 
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subwaj,  the  latter  two  items  amountiug  to  8.76%  per  annum  on 
a  total  investment  of  $125,000,000,  all  of  those  pajTiients  Ixjing 
cumulative. 

It  is  onl\"  after  all  of  these  cumulative  payments  have  been 
made  that  the  city  is  to  receive  any  return  on  its  investment  of 
ujjwards  of  $56,000,000,  the  provision  of  the  proposed  contract 
being : 

"  After  the  payment  of  the  foregoing  obligations  to  the  com- 
]iany,  there  shall  be  deducted  out  of  the  profits,  interest  and 
sinking  fund  upon  the  capital  provided  by  the  city  for  the 
construction  of  the  new  line  and  such  further  sum  as  will  bring 
the  payment  to  be  made  to  the  city  during  the  entire  period  of 
the  forty-nine  year  lease  up  to  an  amount  equal  to  8.76  per 
centum  per  annum  upon  its  capital  investment  in  the  original 
construction  of  the  new  subways.  Upon  its  capital  investment 
in  the  betterments  or  improvements  of  the  old  or  new  subways 
chargeable  to  capital  account,  it  shall  then  receive  the  same  rate 
of  compensation  as  is  provided  for  in  Section  12  hereof,  with 
respect  to  investment  by  the  company  in  betterments  or  improve- 
ments upon  new  equipment. 

"  This  payment  to  the  city  is  also  made  cumulative,  subject, 
liowever,  to  the  preferential  payments  to  the  Interborough  Com- 
pany, and  is  to  be  discharged  annually  out  of  the  said  subway 
earnings  before  the  equal  division  of  profits  provided  for  in  the 
following  paragraph  becomes  effective." 

That  is  an  analysis. 

Q.  But  where  is  there  anything  in  that  brief  which  draws  it 
to  the  conscience  and  the  intelligence  of  the  court  that  when  the 
Interborough  Railroad  by  its  own  negligence  kills  a  man,  the 
city  of  New  York  must  pay  the  damages  that  that  man  sustains 
or  pay  the  amount  for  which  his  estate  is  given  a  judgment?  A. 
That  was  presented  and  discussed. 

Q.  Where  was  it  presented  and  discussed  ?  A.  I  have  read  to 
you  where  it  was  stated,  but  I  cannot 

Q.  I  mean  to  get  it  sharply ;  where  is  there  any  direct  reference 
to  such  a  situation  as  that  which  it  seems  to  me  would  powerfully 
affect  the  mind  and  conscience  of  the  court  ?  A.  I  cannot  give  so 
much  importance  to  that  element  as  you  do. 
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Q.  Dout  you  think  the  majority  of  the  court  was  obtuse?  A. 
T  don't  think  so. 

Q.  Doesn't  it  seem  so,  on  Mr.  Hiscock's  opinion  ?  A.  I  don't 
think  so. 

Q.  When  you  compare  Mr.  Hiscock's  opinion  with  the  opinion 
of  Cullcn  and  Werner,  doesn't  it  seem  to  you,  even  in  the 
l)hraseology  of  the  language  of  the  opinion,  that  Mr.  Hiscock  at 
least  missed  a  point  of  the  case  ?  A.  I  wouldn't  say  that.  I  am 
sure  he  did  not  miss  the  point.  He  interpreted  the  contracts  and 
the  results  of  them  differently  from  the  way  they  were  interpreted 
bj'  the  other  judges,  and  from  the  way  I  interpreted  them. 

Q.  When  he  dwells  on  preferential  payments  to  the  city,  isn't 
he  a  little  off  ^  A.  Tt  is  not  an  accurate  statement.  The  city 
comes  last. 

Q.  Judge  Hiscock  puts  that  down  as  a  part  of  the  contract, 
the  preferential  payment  to  the  city,  and  ho  is  incorrect,  isn't  he  ? 
A.  I  have  not  the  opinion  before  me,  and  I  would  not  venture  to 
make  any  special  criticism  of  any  phrase  of  the  opinion.  I  will 
say  I  was  strongly  convinced  our  position  was  right,  and  fortified 
in  that  conclusion  by  the  other  opinions  written  by  Chief  Judge 
Cullen,  one  of  the  very  ablest  judges  ever  had  in  the  Court  of 
Appeals,  and  also  Judge  Werner,  a  very  brave  judge.  I  must 
say,  however,  when  such  men  as  Judge  Hiscock,  for  whose  legal 
ability  and  conscientiousness  I  have  the  highest  regard,  and  men 
as  good  as  Judge  Vann,  and  so  experienced  a  judge  as  Judge 
Haight  and  Collin  voted  the  otlier  way,  and  when  a  case  had  been 
argued  so  fully,  and  necessarily  the  subject  of  so  much  discussion 
in  the  consultation  room  as  is  evidenced  by  the  fact  there  was  a 
difference  of  opinion  among  the  judgments,  it  would  be  unseemly 
for  mc  to  make  a  comment  upon  the  majority  opinion  of  the 
court. 

Q.  I  do  not  mean  it  in  that  way,  but  we  are  dealing  with 
something  that  comes  before  us  and  it  occurred  to  me  in  the 
reading  of  Judge  Hiscock's  opinion  that  the  court  was  obtuse  to 
some  of  the  salient  points  of  the  case,  and  it  appeared  where 
Judge  Hiscock  refers  so  strongly  to  the  preferential  payments  to 
the  city,  and  J  was  wondering  whether  there  was  not  one  judge 
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of  those  four  who  might  have  been  shocked  into  more  activity  of 
expression  and  thought  if  forced  upon  his  attention  by  your 
eloquence  that  the  city  of  Xew  York  has  to  pay  for  the  negligence 
of  the  Interborough  Railroad  Company  when  it  kills  a  man. 
You  told  me  last  night  —  I  do  not  think  I  do  any  harm  in  quoting 
you  —  you  would  have  rather  lost  $100,000  than  to  have  lost 
that  case?     A.   I  will  say  it  again,  as  a  witness. 

Q.  That  shows  your  intense  earnestness  and  ardor  in  that  case, 
and  I  was  wondering  how  it  is  in  that  splendid  brief  that  the  very 
first  point,  the  very  first  element  of  deductions  in  favor  of  the 
railroad  company  contains  that,  including  "  damages  for  acci- 
dents," is  a  phrase  challenging  attention,  and  I  was  wondering 
if  you  could  not  show  me  somewhere  in  the  brief  where  you 
deevloped  that  thing  sharply  ?  A.  I  do  not  know  that  I  elaborated 
that  particular  phrase  because  it  seemed  to  me  when  it  got  to  the 
question  of  dollars  and  cents  that  amounted  to  what  we  might 
call  the  "  chicken  feed  "  of  the  proposition. 

Q.  On  the  other  side  it  would  be  the  human  life,  and  that 
cannot  be  measured  in  dollars  and  cents,  even  by  the  verdicts  of 
juries  obtained  by  good  lawyers  and  never  is  properly  measured. 
A.  Let  me  say: 

"  It  would  be  none  but  a  deceptive  answer  to  say  that  the  public 
will,  as  a  result,  have  the  benefit  of  better  transportation  facilities 
and  will  enjoy  the  advantages  of  rapid  transit.  So  would  the 
public  receive  like  advantages  were  the  city  of  New  York  'to 
subsidize  the  two  corporations  by  paying  inta  their  treasuries  the 
millions  of  dollars  required  to  enable  them  to  extend  their  lines, 
or  if  the  city  were  to  loan  them,  with  or  without  interest,  for  a 
term  of  years,  such  sum  of  money,  or  if  it  were  to  guarantee  bonds 
of  the  two  corporations  for  such  an  amount,  as  the  recipients  of 
its  bounty  would  have  to  employ,  in  order  to  afford  to  the  public 
better  transportation  facilities  than  it  now  possesses.  ISTor  is  it 
an  answer  to  this  proposition,  that  it  is  quite  possible  that  the 
pooled  lines  may  eventually  be  operated  so  profitably,  that  the 
city  of  New  York  will  be  reimbursed  for  the  interest  which  it  is 
required  to  pay  on  the  bonds  issued  by  it,  in  payment  for  the 
construction  of  its  new  subways.  It  is  certainly  equally,  if  not 
more  probable,  that  they  may  not. 
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"  It  caiiuot  be  said  with  any  degree  of  certainty,  that  any  profit 
will  ever  result  from  the  operation  of  the  pooled  lines.  The 
existing  lines  ma}^  be  a  drawback  on  each  of  the  undertakings. 
The  lean  kine  of  the  Brooklyn  Company  may  devour  the  fat  kine 
of  the  subway  lines.  The  old  may  swallow  the  new.  The 
deficiency  in  its  preferential  payments  which  the  Interborough 
Company  contemplates  bv  making  them  cumulative,  may  render 
the  city's  investment  a  \anishing  quantity.  It  is  quite  possible 
that  the  result  of  the  operation  of  these  lines  may  prove  disastrous 
to  the  city  of  Xew  York.  These  beneficiaries  of  the  city's  money 
and  credit,  far  from  being  willing  to  guarantee  the  payment  to 
the  city  of  any  return  on  its  investment,  recognize  the  poten- 
tiality of  failure,  and  seek  to  protect  themselves  against  that  con- 
templated contingency,  by  insisting  on  the  preferential  payment  of 
their  operating  expenses,  of  their  fixed  charges,  plus  a  profit  of 
$3,500,000  in  the  one  case,  and  $6,335,000  in  the  other,  and  a 
return  on  their  new  im'estments  for  construction,  additions  and 
equipment. 

'■  In  spite  of  the  enormous  population  of  the  city  of  Xew  York, 
there  have  been  disastrous  failures  among  the  public  service  cor- 
porations, which  have  operated  railroads  within  the  present  bound- 
aries of  the  city.  All  of  the  elevated  railroads  have  passed  through 
the  ordeal  of  foreclosure  aud  reorganization,  including  those  now 
operated  by  the  Brooklyn  company.  The  Metropolitan  Street 
Eailway  Company  and  the  Third  Avenue  Railroad  Company,  with 
most  of  their  allied,  lines,  have  just  passed  out  of  the  hands  of  re- 
ceivers. Some  or  all  of  the  surface  lines  now  owned  or  controlled 
by  the  Brooklyn  compnny  have  suffered  financial  vicissitudes.  The 
Interborough  Eailroad  Company  was  well-nigh  wrecked  by  its 
alliance  with  the  Metropolitan  Street  Railway  Company.  What 
has  occurred  in  tlie  past  may  happen  again.  The  same  misnuinage- 
ment,  or  misfortune,  if  that  term  be  preferred,  which  necessitated 
railroad  reorganizations  heretofore  may  not  spare  these  operating 
companies  in  the  future.  It  is  not  impossible  tliat  they  nuiy  be- 
come involved  in  financial  complications,  which  may  lead  to  the 
foreclosure  of  the  mortgages  resting  on  the  lines  which  thcv  are 
now  operating,  and  which  are  to  be  pooled  with  the  subways  to  be 
constructeil  by  the  city.      They  may  be  subjected  to  severe  losses 
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oil  account  of  strikes,  the  destruction  or  disintegration  of  their 
property,  new  methods  of  transportation,  or  in  consequence  of 
some  or  all  of  the  other  causes  which  have  already  been  considered. 

"  This  case  cannot,  therefore,  be  considered  on  the  assumption 
that  there  will  inevitably  result  from  the  operation  of  the  con- 
joined properties,  income  sufScient  to  make  to  the  two  corporations 
the  preferential  payments  for  which  they  have  shrewdly  stipulated, 
and  to  the  city  of  Ne^v  York,  the  deferred  payments  whicli  arc 
\'ouchsafed  to  it,  after  the  two  corporations  have  received  the 
colossal  sums  which  are  guaranteed  to  them  respectively,  out  of 
the  joint  enterprise." 

Q.  I  am  glad  you  have  read  that,  and  I  still  fail  to  hnd  what 
I  am  driving  at;  you  had  only  to  push  one  of  those  four  judges 
over;  you  knew  it  was  a  close  question,  of  course,  and  I  told  you 
the  picture  I  had  when  I  saw  that  sentence  there,  and  realized 
that  this  is  the  contract  we  are  working  under  ;  here  are  your  tubes 
full  of  trains  this  morning,  and  we  had  an  illustration  when  we 
could  not  use  the  tube  this  morning,  because  stopped  by  the  water ; 
supposing  through  the  negligence  of  some  workman  in  some  power 
station  or  at  some  point,  I  don't  know  where  he  works,  but  if  the 
river  should  suddenly  fill  those  tubes  when  full  of  trains,  and  you 
are  talking  about  finances;  suppose  the  water  of  the  river  should 
be  let  in  through  some  action  and  fill  tlie  tubes  and  drown  hun- 
dreds and  thousands  of  people,  and  there  would  be  a  case  for  re- 
covery of  damages  against  the  Interborough  Railroad  Company, 
and  the  damages  would  be  charged  against  the  city  of  New  York, 
and  the  city  of  New  York  would  have  to  pay  for  it  no  matter  what 
negligence  caused  it.  A.  Your  suggestion  is,  if  you  argued  that 
case  you  might  have  been  stronger  on  the  question  of  damages  '. 

Q.  No,  sir.  I  am  asking  whether  it  did  not  occur  to  you  as  a 
man  of  experience,  and  desiring  to  the  extent  of  a  hundred  thou- 
sand dollars  to  win  this  case,  that  in  the  first  provision  for  assist- 
ing of  tliis  other  partner  of  the  enterprise,  that  sharp  situation 
was  presented  which  might  have  pushed  a  judge  over?  A.  Don't 
yon  see  the  real  point  in  the  case  was  the  constitvitional  question 
whether  or  not  the  credit  and  the  property  of  the  city  was  being' 
given  or  loaned  to  a  private  enterprise  ? 

Q.  And  the  four  judges  said  it  was  not  ^     A.   Yes,  sir. 
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Chairman  Thompson.- —  Was  this  point  that  Mr.  Moss  now 
hriiigs  to  your  attention,  was  that  brought  to  the  attention  of  the 
court  ? 

Mr.  M.arsliall. —  I  referred  to  it  on  the  brief,  as  1  have  ah-eady 
vihown. 

Chairman  Thompson. —  If  it  was  not  contained  in  what  yuu 
ha\-e  read  in  the  record,  it  was  not  i>resented;  that  is  correct,  is  it? 

^Mr.  Marshall. —  I  have  read  into  the  record 


Chairman  Thompson. —  Won't  you  answer  my  question  ?  If 
it  was  not  presented  to  the  court  in  the  language  you  have  read  in 
our  record,  then  it  was  not  covered ;  is  that  correct  ? 

Mr.  Marshall. —  I  won't  say  that,  because  I  cannot  say  now  that 
I  orally  dwelt  on  that  particular  question,  because  I  cannot  con- 
ceive it  is  half  as  strong  a  point  as  the  point  I  did  dwell  on.  It 
is  there,  however. 

Chairman  Thompson. —  Mr.  Baylis  is  excused  until  three  o'clock 
p.  jr.     Mr.  Ryan  is  also  excused  until  that  time. 

So  that  you  may  have  time  to  take  up  your  errand  with  the 
Chairman,  _Mr.  Straus,  we  will  excuse  you,  Mr.  Coleman. 

Mr.  Coleman. —  There  was  one  small  matter  of  the  last  hearing 
I  could  explain  now,  that  question,  of  $83  and  some  cents  I  am 
supposed  to  have  received  from  the  Interborough.  I  could  do  it 
in  three  minutes. 

Chairman  Thompson. —  We  will  give  you  four  minutes. 

Mr.  Coleman. —  On  January  22,  1912,  I  received  a  letter  from 
the  Corporation  Counsel's  office  stating  that  the  costs  and  disburse- 
ments had  been  taxed  in  the  Admiral  Realty  Company's  case 
against  Gaynor  and  others,  and  apparently  there  had  been  ten 
dollars  costs  plus  disbursements,  and  the  Corporation  Counsel  said 
$3.33  of  the  ten  dollars  should  go  to  Mr.  Willcox  and  others  of 
the  Commission,  and  our  disbursements,  $80.25,  making  $83.58, 
and  I  acknowledged  that  letter  on  the  same  day.  I  received  it  on 
the  23rd,  and  the  next  day,  on  the  24rth,  I  have  a  letter  from  Mr. 
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Hershfield;  Hays,  Hershfield  &  Wolf,  received  January  25th,  in 
the  same  case,  stating,  "  Enclosed  please  find  check,  $83.58,  costs 
and  disbursements  awarded  Appellate  Division,"  etc.,  "  Please 
acknowledge  receipt  and  oblige."  On  the  same  day,  the  25th,  I 
received  the  letter,  I  acknowledged  the  receipt. 

Chairman  Thompson. —  Who  awarded  against  i 

Mr.  Coleman. —  The  Admiral  Realty  Company.  That  was  the 
Admiral  Realty  Company  against  Gaynor.  That  was  in  the  first 
case,  against  Gaynor  and  others.  Mr.  Conway  represented  Bradley 
and  I  represented  the  Commission,  and  that  was  the  reason  the 
ten  dollars  was  divided  into  three  parts,  and  the  city  took  the  odd 
cent. 

Chairman  Thompson. —  That  is  the  first  odd  cent  we  have  found 
the  cit}'  received. 

Mr.  Coleman. —  In  the  final  letter,  dated  January  25th,  i  trans- 
mitted the  check  to  the  Public  Service  Commission  in  the  usual 
course.  It  was  made  to  my  order  as  attorney  for  William  Willcox 
and  others,  and  I  endorsed  it  and  sent  it  to  the  Commission,  and 
the  only  dollar  I  have  ever  received  that  did  not  go  to  the  Com- 
mission was  a  one  dollar  bill  Mr.  Whitridge  sent  to  satisfy  a  judg- 
ment of  one  dollar,  and  I  put  that  in  a  frame  and  it  hangs  in  my 
office,  and  I  took  a  dollar  out  of  my  pocket  and  sent  it  up  to  the 
Commission. 

Chairman  Thompson. —  That  is  the  only  judgment  the  Public 
Service  Commission  ever  recovered  ( 

Mr.  Coleman. —  Yes,  sir,  that  is  the  only  one. 

Chairman  Thompson. —  And  the  city  did  not  share  in  that  ? 

Mr.  Coleman. —  No,  sir,  it  did  not. 

Chairman  Thompson. —  We  will  sns])end  now  until  2:^0  o'clock 


I'.    M. 


Whereupon  at   1:30  o'clock  r.   m.  a  recess  was  taken  to  2:30 
o'clock  p.  J£. 
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AFTERNOON  SESSION 

The  Committee  was  called  to  order  at  2  :50  o'clock  p.  m.,  Chair- 
man Thompson  presiding. 

Abraham  Hershfield,  being  called  as  a  witness,  was  first 
duly  sworn,  testified  as  follows: 

By  Mr.  Moss : 

Q.  Mr.  Hershfield,  you  were  one  of  the  attorneys  in  the  Admiral 
Realty  suit  ?     A.   Yes,  sir. 

Q.  One  of  the  counsel  ?     A.  Yes,  sir. 

Q.  While  Mr.  Nicoll  was  on  the  stand,  he  spoke  about  a  case 
of  Fleischman,  which  he  said  he  had  obtained  in  your  ofiice.  Do 
you  remember  the  case?     A.  It  was  a  small  case. 

Q.  Will  you  tell  us  what  you  remember  about  it,  what  it  was 
and  what  it  was  for?  A.  Debt  limit  proposition,  so  far  as  I 
recall. 

Q.   Was  it  a  taxpayer's  action  ?     A.   It  was  a  taxpayer's  action. 

Q.  How  far  did  it  go  in  the  courts  ?     A.  I  don't  recall  that. 

Q.  Do  you  remember  what  year  it  was?  A.  Seven  or  eight 
years  ago,  I  imderstand ;  six  or  seven  years  ago. 

Q.  Is  it  in  the  reports  ?    A.  Not  that  I  know  of. 

Q.  Then  it  didn't  get  beyond  special  term  ?  A.  I  should  im- 
agine not. 

Chairman  Thompson. —  Do  you  keep  an  office  docket? 

Mr.  Hershfield. —  We  do. 

Chairman  Thompson. —  Would  this  case  appear  ? 

Mr.  Hershfield. —  It  would  if  there  was  litigation,  yes. 

By  Mr.  Moss : 

Q.  Can  you  hear,  Miss  StenogTapher  ?  A.  I  will  speak  louder. 
I  did  not  know  you  gentlemen  (referring  to  newspaper  men)  were 
interested. 

Mr.  Moss. —  They  seem  to  be. 
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Chairman  Thompson. —  1  think  the  Avitness  concedes  now  the 
fact 

By  Mr.  Moss : 

Q.   Do  you  remember  who  employed  yon?     A.   Mr.  Islicoll. 

Q.   For  whom  ?     A.  I  don't  recall  that. 

Q.  Who  was  the  plaintiff,  Fleischman ;  was  it  a  man  or  a 
woman?     A.   The  Fleischman  Realty  Company. 

Q.  Were  they  clients?  A.  Real  estate  corporation,  and  client;-- 
of  ours. 

Q.  Yes.  Did  you  know  that  the  suit  was  brought  in  the  inter- 
est of  the  Interborough  Railroad  Company?     A.   I  did  not. 

Q.  In  whose  interest  did  you  suppose  it  was  brought  ?  A.  I 
have  no  recollection. 

Q.  Who  wonld  have  some  recollection  ?  A.  I  don't  think  any- 
body would  any  more  than  I  have. 

Chairman  Thompson. — I  don't  hear  you  very  well  myself. 

Mr.  Hershfield. —  I  don't  think  anyone  would  of  our  firm,  other 
than  myself. 

By  Mr.  Moss: 

Q.  Is  it  not  recorded  in  the  books  of  your  office  in  some  way  ? 
A.  It  must  be  if  it  was  a  litigation,  if  it  went  as  far  as  litigation. 

Q.  Well,  will  it  say  who  was  the  party  in  whose  interest  this 
suit  Avas  brought?     A.   It  certainly  would  not. 

I  !y  Chairman  Thompson : 

Q.  What  do  you  mean  by  its  being  a  litigation  ?  A.  If  the  suit 
was  brought. 

Q.  We  assume  there  was  one  brought  ?  A.  I  assume  you  know 
it  was. 

Q.  If  we  did  not  know  it  was,  we  knew  you  would  tell  us.  A- 
If  I  recollect  it,  yes.  But  I  am  telling  you  everything  I  know, 
and  T  am  going  to  answer  every  question  frankly  and  without 
evasion. 

By  Mr.  Moss: 

Q.  Mr.  Hershfield,  you  don't  know  ?     A.  I  really  don't  know. 
Q.   My  first  intimation  of  this  Fleischman  case  came  from  Mr. 
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Nicoll,  who  at  first  thought  it  was  an  Admiral  Realty  case,  and 
someone  else  touched  up  lais  recollection,  and  finally  he  agreed 
it  was  the  Fleischman  case.  Haven't  you  any  recollection  ?  A.  If 
you  had  not  mentioned  Fleischman,  I  would  not  have  even  recalled 
tliat  as  much  as  I  did. 

Q.  Do  you  remember  whose  check  it  was  you  received  ?  A.  I 
don't  know  that. 

Q.  Would  you  be  kind  enough  to  look  up  your  papers  and 
records,  so  that  it  may  be  inquired  into  fully  at  a  later  time  ?  A. 
I   will. 

Q.  Do  you  know  whether  it  was  Andrew  Freedman's  check  ? 
A.  T  don't  think  it  was.     I  have  no  recollection  at  all  about  it. 

(Assemblyman  Burr  takes  the  Chair.) 

By  Mr.  Moss : 

Q.  Well,  now,  I  want  to  ask  you  about  the  Admiral  Realty 
suit.  Who  first  spoke  to  you  about  the  bringing  of  that  suit? 
A.  Mr.  Nicoll. 

Q.  What  did  he  say?  A.  He  wanted  to  know  whether  I  was 
not  willing  to  bring  a  taxpayer's  action. 

Q.  For  whom?  A.  To  test  the  validity  of  the  proposed  con- 
tract to  the  Brookhm  Rapid  Transit.  I  went  into  the  details 
with  him,  and  saw  that  the  interest  of  the  Interborough  that  he 
represented  was  coincident  with  that  of  any  taxpayer,  and  I  con- 
sented to  bring  the  action. 

Q.  Well,  who  was  your  client?  A.  The  Admiral  Realty 
Company. 

Q.  Did  the  Admiral  Realty  Company  pay  you?  A.  No,  sir. 
It  was  agreed  between  me  and  Mr.  Wicoll  that  he  would  see  the 
Interborough  paid  us  for  our  sei-A'ices. 

Q.  Who  was  your  client?    A.  The  Admiralty  Realty  Company. 

Q.  Did  Mr.  ISficoll's  check  go  to  the  Admiral  Realty  Company  ? 
A.  It  did  not.  We  were  paid  by  the  Interborough  directly.  We 
brought  an  action  for  one  party,  the  expense  of  which  action  was 
borne  by  another. 

Q.  Did  you  discuss  that  with  the  directors  of  the  Admiral 
Realty  Company  ?    A.  I  did  not. 
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Q.  Was  there  any  discussion  whatever  with  the —  A.  There 
was  not. 

Q.  —  officers  of  the  Admiral  Realty  Company  ?  A.  There 
was  not. 

Q.  Was  there  any  resolution  put  on  the  books  of  the  Admiral 
Realty  Company  ?  A.  I  am  not  in  their  secrets.  The  complaint 
was  verified  by  an  officer,  I  take  it.  The  only  one  I  knew  of  that 
bunch  was  Mr.  Wolf. 

Q.  In  bringing  a  suit  in  their  name,  you  knew  that  legally  you 
were  committing  them  to  certain  costs  and  obligations?  A. 
Possibly. 

Q.  What  did  you  do  to  see  that  those  costs  and  obligations  did 
not  fall  upon  the  iVdmiral  Realty  Company  ?    A.  Did  nothing. 

Q.  Did  you  tell  the  officers  of  the  Admiral  Realty  Company 
that  they  would  be  protected  against  costs  and  liabilities?  A.  I 
never  had  any  conversation  with  them  personally. 

Q.  The  fees  outside  of  disbursements,  paid  to  your  firm  and 
to  Mr.  Marshall's  firm  was  $60,000.  Why,  the  capital  stock  of 
the  Admiral  Realty  Company  is  $50,000  ?  A.  I  have  not  the 
faintest  idea  what  the  capital  stock  of  the  Admiral  Realty  Com- 
pany was.     Might  have  been  $500. 

Q.  Well,  it  wasn't.  They  were  a  client  of  your  office,  weren't 
they?    A.  Yes,  sir. 

Q.  Didn't  you  know  whether  they  had  stocks  sufficient  to  meet 
any  obligation  ?  A.  T  did  not.  We  have  forty  such  little  realty 
companies. 

Q.  Was  this  a  little  realty  company  ?     A.  I  imagine  so. 

Q.  It  was  a  big  action?  A.  Little  in  a  sense.  Under  the 
statute,  any  taxpayer  of  a  thousand  dollars  can  bring  an  action. 

Q.  But  he  assumes  the  responsibility  of  any  other  party, 
doesn't  he  ?  A.  I  presume  that  is  a  matter  between  him  and  his 
counsel. 

Q.  Doesn't  he  assume  more  responsibility  than  the  ordin- 
ary —    A.  Not  that  I  know  of. 

Q.  Aren't  there  certain  circumstances  in  which  the  defeated 
taxpayer  may  have  more  to  pay  than  the  ordinary  litigant  ?  A^  I 
don't  see  how. 
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Q.  Aren't  there  provisions  to  that  effect  ?  A.  Provisions  of 
law? 

Q.  Yes.     A.  Not  that  I  know  of. 

Mr.  Moss.- —  I  oiler  in  evidence  Certificate  of  Incorporation  of 
the  Admiral  Realty  Company,  filed  and  recorded  June  5,  1906, 
wliich  shows  a  capital  stock  of  $50,000.  The  names  of  the  first 
directors  —  directors  for  the  first  year,  arei  Jonas  B.  Weil,  68 
William  street;  Isaac  Wolf,  19  Liberty  street;  Morris  F.  Hoch- 
stadter,  19  Liberty  street;  Isador  II.  Kramer,  08  William  street; 
Jacob  Wolf,  68  William  street.  Then  comes  the  ninth  provision: 
''  The  names  and  post-office  addresses  of  the  subscribers  of  the 
certificate  and  a  statement  of  the  number  of  shares  of  stock  which 
each  agTe<^^s  to  take  in  the  corporation,  are  as  follows:  Jonas  B. 
Weil,  five  shares ;  Isaac  Wolf,  five  shares ;  Morris  P.  Hochstadter, 
five  shares."     The  shares  are  $100  each. 

By  Mr.  Moss : 

Q.  But  did  you  know  from  the  beginning,  Mr.  Hershfield,  that 
the  responsibilities  of  the  action,  so  far  as  they  might  relate  to  a 
defeated  party,  and  the  responsibilities  of  the  action  so  far  as  they 
related  to  the  compensation  of  the  attorneys,  would  be  borne  by 
the  Interborough  ?     A.  I  did. 

(Certificate  of  Incorporation  of  the  Admiral  Realty  Company 
was  received  in  evidence  and  marked  Exhibit  No.  4,  February  25, 
3  916.) 

Q.  Did  you  h&vo  anything  for  that  in  writing  ?  A.  Absolutely 
nothing. 

Q.  Did  you  have  any  letter  upon  that  subject  from  g,nybody? 
A.  Nothing  at  all. 

Q.  Did  you  know  whether  that  matter  was  discussed  with  the 
ofticers  of  the  Interborough,  president  or  any  other  officers?  A. 
Not  at  all. 

Q.  You  made  no  inquiry  on  that  subject  ?    A.  None  whatever. 

Q.  You  relied  upon  Mr.  Nicoll  ?  A.  Entirely  upon  Mr. 
Nicoll's  word,  and  that  was  not  binding  in  law,  as  he  was  .simply 
^•crbally  being  answerable  for  the  debt  of  another.  I  was  willing 
to  take  my  chances. 
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Q.  You  knew  he  was  counsel  for  that  company,  and  had  been 
for  many  years  ?  A.  I  did  know  that  —  and  I  didn't  know 
how  long  he  would  live. 

Q.  You  knew  you  had  handled  the  Fleischman  case  and  that 
it  had  been  paid  for?     A.  Yes,  sir. 

Q.  Did  you  talk  with  Mr.  Coleman  (    A.  Never. 

Q.  Did  you  talk  with  any  of  the  counsel  in  the  other  cases  ?  A. 
ISTever  had  any  active  participation  in  the  management  of  the 
litigation  at  all. 

Q.  1  think  it  appears  from  the  testimony  of  Mr.  Hays  that  he 
handled  that,  with  some  assistance  from  Mr.  Wolf  ?    A.  Yes,  sir. 

Q.  Where  did  you  have  that  conversation  with  3tr.  JSTicolI  ?  A. 
In  Mr.  NicoU's  office. 

Q.  Did  he  send  for  you?     A.  He  telephoned,  yes. 

Q.  And  at  the  conversation  that  you  had  with  him,  was  any 
officer  of  the  company  present?     A.  ISTo  one  whatever. 

Q.  Have  you  had  any  other  suit  than  this  Fleischman  suit  or 
the  two  Admiral  suits  for  the  luterborough,  or  brought  to  you  in 
the  same  way  as  those  were,  substantially  ?    A.  None  that  I  recall. 

Mr.  Moss. —  I  think  that  is  all  I  want  to  ask  Mr.  Hershfield. 

Mr.  Hershfield. —  I  would  like  to  add  — 

Mr.  Moss. —  Put  in  any  statement  you  want  to  make. 

Mr.  Hershfield. that  in  the  suit  number  one,  the  Inter- 
borough  was  not  a  party  at  all,  not  a  defendant.  The  only 
defendants  in  that  suit  were  the  Board  of  Estimate  and  Appor- 
tionment, the  Bradley  Construction  Company  and  the  Pubhc 
Service  Commission,  and  the  Interborough  were  not  a  party  to  that 
suit  whatever.  The  suit  number  2  —  the  way  this  suit  naturally 
evoluted  into  suit  number  2,  has  been  fully  explained  by  Mr. 
Marshall. 

By  Mr.  Moss : 

Q.  In  this  conversation  with  Mr.  Nicoll,  wa!s  anything  said  as 
to  the  reason  why  the  Interborough  wanted  this  action  brought? 
A.  Not  that  I  recall. 

Q.  Was  there  anything  said  about  the  pui-poses  of  the  action,  so 
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for  as  the  Interborough  was  ooncerned  ?    A.  Oh,  I  understood  the 
purposes  of  the  action. 

Q.  So  far  as  they  aifected  the  Interborough  ?  A.  No,  that  was 
not  stated  at  all.    It  was  apparent  enough. 

Q.  Well,  what  did  you  understand?  A.  I  understood  that  the 
awarding  of  this  proposed  contract  to  the  Brooklyn  Rapid  Transit 
was  unjust  and  illegal,  invalid,  according  to  Mr.  NicoU's  opinion. 
Of  course,  that  was  —  naturally  it  was  to  the  interest  of  the  Inter- 
borough  that  contract  should  be  set  aside,  and  when  I  went  to  him 
in  the  second  action,  after  I  was  drawn  into  that,  and  I  asked  him 
again  whether  the  Interborough  was  interested  in  sustaining  the 
dual  subway,  he  said,  no,  that  we  establish  the  unconstitutionality 
of  the  dual  subway  contract  —  it  was  to  the  interest  of  the  Inter- 
borough to  have  it  established,  because  they  would  be  left  in  sole 
possession  of  the  subway  field,  so  that  it  was  coincident  with  the 
interest  of  the  taxpayer  that  the  unconstitutionality  of  the  dual 
subway  should  be  established  —  just  as  much  to  the  interest  of  the 
Interborough  as  to  the  interest  of  the  taxpayer. 

Q.  Did  you  notice  that  the  attorneys  and  counsel  for  the  Inter- 
borough in  the  arguments  in  the  courts  stood  for  the  contract? 
A.  I  don't  know.  They  were  only  nominally  defendants,  anyway. 
It  was  really  a  fight  between  the  city  and  the  Public  Service  Com- 
mission.   I  don't  think  they  counted  for  any  more  than  appendages. 

Q.  Didn't  they  argue  and  submit  their  briefs  ?    A.  I  suppose  so. 

■Q.  Didn't  they  take  pains  in  the  argument  to  the  court,  and 
didn't  the  counsel  for  the  Interborough  and  Brooklyn  Rapid 
Transit  Companies  stand  for  the  contract  and  for  the  power  of 
the  authorities  to  make  that  contract  ?    A.  I  don't  know  that. 

Q.  The  record  shows  they  did?    A.  Then  it  is  so. 

Q.  You  have  read  the  report  in  2il0'  IST.  Y.,  haven't  you?  A.  I 
have  not. 

Q.  Let  us  look  at  it.  A.  I  road  the  opinions  when  they  came 
out. 

Q.  Let  us  look  at  it.  A.  I  don't  dispute  you.  What  I  am  try- 
ing to  establish  is  that  they  were  nothing  but  figureheads,  that  the 
real  contention  was  between  the  taxpayer  and  the  Public  Service 
Commission  and  the  city. 

Q.  How  many  figureheads  were  there  in  this  case?  A.  They 
wei'e  nominal  defendants.  You  get  my  meaning  as  a  lawyer,  what 
I  mean  by  that;  not  substantially  defendants. 
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Q.  You  have  said  in  a  case  that  seriously  went  up  to  the  Court 
of  Appeals,  and  in  which  counsel  stood  up  and  seriously  argued  to 
the  court,  and  got  a  decision,  by  one,  that  the  parties  were  figure- 
heads; who  were  the  %ureheads,  please  name  them?  A.  You 
misunderstand  by  meaning.  I  mean  to  say  they  were  figureheads 
in  this  sense.  They  each  had  an  interest,  and  that  therefore  the 
court,  having  before  it  the  Public  Service  Commission  and  the  city 
arguing  to  the  constitutionality  of  the  bill,  that  they  didn't  count  — 
that  it  what  I  mean. 

Q.  Well,  now,  you  told  me  a  minute  ago  that  Mr.  JSTicoll  told 
you  the  interest  of  the  Interborough  Company  was  to  defeat  this 
contract  ?    A.  They  didn't  care,  they  were  indifferent. 

Q.  Their  interest  was  to  defeat  it,  and  they  were  employing  you 
to  defeat  it,  but  their  own  counsel,  representing  them  directlj^, 
stood  up  in  court  and  fought  for  the  contract?  A.  I  can't  help 
that. 

Q.  How  do  you  explain  it?  A.  The  fact  remains,  just  the 
same,  the  Interborough  would  have  been  better  off  if  the  contract 
had  been  defeated. 

Q.  Why  did  these  counsel  —  A.  I  am  not  in  their  secrets ;  I 
can't  tell  you  what  they  did.  T  don't  even  know  what  they  did. 
But  I  take  your  word  for  it. 

Q.  ISTow,  just  a  minute;  hold  on.  Well,  now,  I  read  from  206 
N".  Y.,  at  page  122,  in  the  statement  of  a  summary  of  the  brief 
of  each  party  : 

"  Richard  Eeid  Rogers  and  Alfred  E.  Mudge  for  the  Inter- 
borough Rapid  Transit  Company,  respondent. 

"  The  proposed  agreement  vsdth  the  Interborough  Rapid  Transit 
Company  does  not  violate  Article  VIII  of  section  10  of  the  Con- 
stitution." 

Then  follow  a  number  of  authorities. 

"  The  Rapid  Transit  Act  does  not  violate  Article  III,  section  IS 
of  the  Constitution." 

Then  follow  a  number  of  authorities.  Then  comes : 
"  Charles  A.  Collin  and  George  D.  Yeomans  for  Brooklyn  Rapid 
Transit  Company  at  al."  It  goes  on  with  his  brief  —  witl  their 
brief,  quoting  "  ISTeither  the  purpose  nor  the  effect  of  the  '  preferen- 
tial jiayments '  from  the  '  pooled  earnings,'  or  of  the  division  of 
profits  aftei'  deduction  of  all  '  preferential  payments '  from  the 
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'  pooled  earnings,'  as  provided  in  the  contemplated  lease  to  the 
Brooklyn  Company,  can  possibly  be  a  gift  of  money  or  property 
or  a  loan  of  money  or  credit  of  the  city  to  the  Brooklyn  Company." 
Citing  the  Sun  case.  Next,  "  The  proposed  lease  to  the  Brooklyn 
Company  does  not  effect  such  a  quasi  partnership,  or  joint  enter- 
prise between  the  city  and  the  Brooklyn  Company  as  can  possibly 
work  out  the  result  of  a  gift  or  loan  of  property,  money  or  credit 
of  the  city  to  the  company  in  violation  of  Article  VIIT,  section  10 
of  our  State  Constitution,"  citing  authorities. 

Xext,  "  The  limitation  of  the  Rapid  Transit  Act  to  Cities  ha\- 
ing  over  one  million  inhabitants  docs  not  make  that  act  special  or 
local  within  the  meaning  of  the  Constitutional  prohibition  of 
special  or  local  legislation." 

Authorities  cited. 

Now,  was  the  Brooklyn  Sapid  Transit  Company  a  nominal  or 
figurehead  party  in  your  judgment?  A.  I  don't  know  that;  I 
certainly  think  so. 

Q.  Your  testimony,  if  I  undei-stand  the  record  right,  is  that  Mr. 
ISTicoll  told  you  that  the  interest  of  the  Interborough  was  to  defeat 
the  contract  ?  A.  I  don't  think  I  put  that  quite  as  strongly  —  that 
it  was  utterly  indiiferent  as  to  the  result  but  in  his  opinion  the 
Interborough  was  better  off  if  these  contracts  were  defeated,  be- 
cause they  would  then  be  left  in  sole  possession  of  the  subway  field. 

Q.  And  he  was  willing  to  back  that  up  by  the  employment  of 
you  for  over  $60,000  for  the  Interborough  Company?  A.  That 
was  not  discussed. 

Q.  But  it  was  coming  from  the  Interborongh  Company?  A. 
Right. 

Q.  Now,  that  being  the  purpose  of  the  leading  counsel  of  the 
Fnterbo rough  Railroad  Company,  in  employing  you  to  bring  a  tax- 
payer's action,  I  find  in  reading  the  official  report,  that  their  counsel 
stood  up  in  court  and  argued  for  the  contract  ?  A.  Well,  I  am  not 
party  to  that. 

Q.  Well,  didn't  you  ask  Mr. —  your  firm  was  ?  A.  Not  a  party 
to  these  people  standing  up  in  court,  no. 

Q.  Why,  yes.  Here  is  Louis  Marshall,  Daniel  P.  Hays,  Ralph 
Wolf  and  Samuel  Untermeyer,  for  the  Admiral  Realty  Companv. 
Two  of  those  gentlemen  were  your  partners  and  the  other  two  men 


Repokt  of  Joint  Legislative  Committee  915 

are  men  you  employed  as  special  counsel  ?    A.  We  didn't  employ 
them. 

Q.  Your  firm  did?    A.  No,  sir. 
Q.  Who  employed  Mr.  Marshall  ?    A.  We  did  not. 
Q.  He  says  you  did  ?    A.  I  can't  help  that,  sir ;  we  did  not. 
Q.  Let  me  remind  you  that  Mr.  Marshall  said  this  morning  that 
he  never  met  Mr.  Nicoll,  met  anyone,  or  had  communication  with 
anyone  connected  with  the  railroad  company.     That  he  was  em- 
ployed solely  by  your  firai,  and  knew  no  one  else  in  the  transaction, 
—  and  I  think  he  said  by  you.     A.  No,  he  said  by  Mr.  Wolf.    I 
don't  know  who  employed  him.     I  don't  think  my  finn  omi>loyed 
him.     Mr.  Nicoll  told  me  in  that  conversation,  when  I  told  him  it 
was  midsummer  —  and  I  genei'ally  go  away  in  August  —  that  my 
partner,  Mr.  Hays,  in  whose  province  this  would  naturally  fall, 
was  absent  in  Europe,  and  he  said  he  would  see  Mr.  Marshall  would 
be  associated  with  us. 

Q.  Now  you  knew  Mr.  Marshall  was  sent  for;  you  knew  Mr. 
Wolf  telephoned  for  him,  or  had  telegraphed  ?  A.  I  have  heard  so 
since.    I  suppose  hearsay  — 

Q.  At  least,  whatever  may  be  your  personal  knowledge,  so  far 
as  I  can  understand  you,  you  were  not  in  court;  these  are  two 
members  of  your  firm  who  were  present  in  the  Court  of  Appeals 
and  whose  names  are  signed  to  the  brief,. and  who  stood  alongside 
of  the  counsel  for  the  B.  R.  T.  and  the  I.  K.  T.  when  these  argu- 
ments were  made.  Now,  in  view  of  the  fact  it  appears  upon  your 
testimony,  and  upon  the  other  testimony  that  is  given,  that  on  the 
one  side  were  the  regular  attorneys  for  the  companies  fighting  for 
the  constitutionality  of  the  law,  and  on  the  other  side  Avas  your 
firm,  nominally  appearing  for  a  taxpayer,  fighting  for  the  uncon- 
stitutionality of  the  law,  I  ask  you  if  you  can  give  any  explanation 
of  that  inconsistent  situation  ?  A.  I  cannot  characterize  the  action 
of  those  gentlemen  or  their  sincerity.  I  can  characterize  our  own, 
and  that  is  from  start  to  finish,  with  whatever  talent  we  possessed, 
or  Mr.  Marshall  possessed,  we  fought  this  conscientiously  on  the 
ground  of  unconstitutionality  and  illegality  of  that  contract.  I 
took  care  of  my  end  of  it.  I  know  nothing  about  that  other  and  if 
anybody  can  read  that  letter  and  listen  to  Mr.  Marshall  to-day,  and 
have  that  idea,  and  we  spent  a  hundred  per  cent,  of  all  the  energy, 
labor  and  talent  within  us,  to  have  that  agTeement  declared  uncon- 
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stibutional,  I  have  nothing  more  to  add,  and  I  don't  think  you  have, 
too. 

Q.  JNot  at  all.  I  am  "willing  to  put  myself  on  record  that  your 
briefs  were  extraordinary  briefs.  A.  I  thank  you  for  that  and  I 
will  never  forget  it. 

Q.  That  the  two  judges  that  dissented  at  all,  built  up  their 
opinion  upon  those  two  briefs  though  I  did  argue  with  Mr.  Mar- 
shall this  morning  that  he  might  have  made  his  brief  more  pic- 
turesque and  put  more  atmosphere  in  it.  A.  You  certainly  did 
pick  out  a  very  gi-aphic  illustrative  point,  that  certainly  would  have 
created  an  atmosphere  to  a  court,  but  Mr.  Marshall,  from  the  top 
of  his  head  to  the  bottom  of  his  feet  is  all  technical  law,  and  that 
was  not  a  question  that  had  a  bearing  on  the  unconstitutionality 
that  he  was  arguing. 

Q.  He  showed  up  graphically  the  partnership  ?  A.  The  assump- 
tion of  liability  for  accident  would  not  establish  partnership. 

Q.  If  there  was  partnership,  then  the  contract  was  unconstitu- 
tional and  the  court  was  on  the  edge  of  declaring  it  to  be  unconsti- 
tutional, and  it  only  needed  a  little  psychology  to  put  it  over. 
Psychology  is  an  important  element,  as  Mr.  Quigg  will  tell  you, 
in  drawing  a  contract.  A.  But  the  assumption  of  a  specific  lia- 
bility would  not  have  any  bearing  on  the  question  either  upon 
partnership  or  unconstitutionality. 

Q.  But  it  might  affect  a  judge  in  his  disposition  to  bust  up  an 
arrangement  that  appeared  to  be  unjust  ?  A.  I  think  it  would 
have  been  wise  to  have  added  it,  but  there  are  lawyers  that  stick  to 
the  record,  and  there  are  others  who  adorn  and  decorate  their 
cases,  and  know  how  to  appeal  to  a  court,  and  you  have  done  it 
very  nicely. 

Q.  I  ought  to  have  been  employed  ?  A.  You  certainly  should. 
I  am  mighty  sorry  you  were  not.  I  would  have  been  questioning 
you. 

Mr.  Moss.—  "  Full  many  a  gem  was  born,"  etc. 

Mr.  Hershfield.^ —  Don't  take  that  down. 

Mr.  Moss.—  "  Full  many  a  flower  "  —  T  didn't  know  I  got  so 
high. 
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By  Mr.  Moss: 

Q.  Now,  then,  I  want,  Mr.  Hershfield,  that  you  see  this  situation 
as  I  am  seeing  it.  I  am  very  interested  in  getting  out  the  facts. 
A.  I  appreciate  your  fairness. 

Q.  And  my  friendship  to  you  and  your  partners,  and  Mr.  Mar- 
shall, and  all  of  them,  is  a  matter  I  could  not  get  away  from  if  I 
wanted  to.  We  all  know  it.  But  here  is  a  situation  upon  which 
we  want  the  facts,  however  they  may  lie,  and  whatever  they  may 
lead  to,  and  I  thoroughly  agree  with  you  in  your  statement  that 
you  are  not  to  blame  for  whatever  the  counsel  to  this  railroad  com- 
pany did.  But  we  have  this  situation,  at  least:  That  the  senior 
counsel  to  the  railroad  company  employed  you  to  bring  a  taxpayer's 
action  to  attack  the  contracts,  while  the  other  counsel  for  the  rail- 
road company,  who  presumably  were  under  his  direction,  or  sub- 
ject to  his  advice,  at  any  rate,  were  standing  for  the  contracts,  and 
both  sides,  with  the  same  money  - —  same  kind  of  money  —  in  their 
pockets,  stood  before  the  Court  of  Appeals  and  argued  both  sides. 
A.  I  think  your  point  is  well  taken.  Haul  them  over  the  coals,  and 
not  me.     I  attended  to  my  end  of  it. 

Q.  But  your  testimony  is  valuable  to  us,  I  don't  care  who  it  hits  ? 
A.  Thank  you. 

Q.  Very  valuable?     A.  Thank  you,  sir. 

Mr.  Quackenbush. —  May  I  suggest,  as  Mr.  Rogers  is  not  here  ? 

Mr.  Moss. —  Yes,  Mr.  Quackenbush. 

Mr.  Quackenbush. —  I  apparently  did  not  make  plain  when  I 
was  explaining  this  situation  yesterday,  that  our  contention  all  the 
time  was  that  the  proposed  contract  for  the  Brooklyn  Rapid  Transit 
Company  was  in  violation  of  the  Constitution.  I  myself  argued 
that  up  and  down  this  State,  and  with  all  the  public  officials,  before 
these  suits  were  brought,  and  probably  while  they  were  pending. 
In  the  same  breath  T  contended  with  equal  sincerity,  and  with  all 
the  force  that  I  possessed,  and  I  contend  at  this  moment,  that  it 
was  competent  for  the  city  of  New  York  to  make  a  contract  with 
the  Interborough  Rapid  Transit  Company,  and  that  that  would  not 
be  a  partnership  in  violation  of  the  Constitution,  and  you  will  find 
in  the  brief  to  which  you  referred,  no  argument  inconsistent  with 
what  I  now  state,  an  argument  all  the  time  that  the  city  could  make 
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a  contract  witli  the  luterborougli,  that  it  could  not  make  one  with 
the  Brooklyn  Company,  and  nowhere  there  will  you  find  a  single 
word,  I  believe  that,  that  the  contract  with  the  Brook- 
lyn Company  was  a  valid  contract.  jSTow,  the  situation 
was  this:  That  the  taxpayer  was  attacking  them  both. 
If  the  taxpayer  succeeded,  the  Brooklyn  Company  was 
eliminated  from  the  field.  The  Interborough  was  inter- 
ested in  having  the  Brooklyn  Company  eliminated  from  the 
field,  and  at  the  same  time  sustaining  the  competency  of  the  city 
to  make  a  contract  with  us.  I  then  believed  that  was  the  law,  and 
I  still  believe  it  was  the  law,  and  I  believe  it  was  the  economics  of 
the  situation.  Just  a  word,  and  I  am  done.  The  city,  for  reasons 
of  its  own,  acting  through  the  committee  of  the  Public  Service 
Commission  and  the  Board  of  Estimate  undertook  to  lay  out  this 
so-called  dual  system.  I  argued  then,  and  I  believe  now,  that  they 
laid  out  more  railroads  than  the  public  needed,  an  economic  waste, 
at  the  interest  of  the  Brooklyn  Rapid  Transit  Company  which  they 
brought  into  the  situation  against  us.  Our  position  in  the  courts 
was  then,  and  is  to-day,  the  city  had  a  right  to  make  a  contract  with 
us,  it  could  not  make  it  with  the  Brooklyn  Company.  And  that  is 
what  I  meant  yesterday  when  I  said  I  was  still  of  the  same  opinion. 
But,  of  course,  the  law  of  the  case  has  been  fixed,  and  it  is  a  rule 
of  property,  and  our  securities  have  been  issued  on  the  strength  of 
the  decision  of  the  Court  of  Appeals,  and  it  is  beyond  the  court  to 
change.  That  is  an  explanation  which  has  not  occurred  to  Mr. 
Hershfield,  which  I  am  sure  Mr.  Rogers  would  make  if  he  were 
here,  that  all  the  time  that  Mr.  JSTicoll  —  I  only  know  by  hearsay  — 
was  urging-  the  taxpayer's  suit  to  get  the  Brooklyn  Company  out 
of  it,  the  counsel  of  the  Interborough  were  asserting  the  right  of 
the  city  to  make  a  contract  with  the  Interborough. 

Mr.  Moss. —  Well,  Mr.  Quackenbnsh  — 

Mr.  Quackenbush. —  And  the  interest  of  the  Interborough  and 
of  the  taxpayer  were  not  adverse  interests  and  therefore  the  same 
counsel  —  the  same  counsel,  Mr.  NicoU  or  anybody  associated  with 
him,  could  represent  those  two  interests ;  and  that  in  my  judgment, 
and  I  say  this  now,  because  my  colleague  is  absent,  and  there  has 
been  so  much  said  about  it  that  in  my  judgment,  what  T  now  tell 
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you,  will  be  the  ultimate  decision  of  any  tribunal  to  which  this 
mesa  ever  goes. 

Mr.  Moss. —  That  is  a  prognostication  — 

Mr.  Quackenbush. —  I  make  it  with  all  — 

Mr.  Moss. —  You  will  strike  out  the  word  "  mess."  No,  let  it 
stand. 

Mr.  Quackenbush. —  I  am  willing. 

Mr.  Hershfield. — I  consent  that  it  be  stricken  out. 

Mr.  Moss. —  I  withdraw  that  motion.  That  is  a  designation  by 
one  of  the  witnesses  which  should  stay.  Mr.  Quackenbush,  did  you 
know  that  the  Admiral  Eealty  Company  was  a  dummy  plaintiff  ? 

Mr.  Quackenbush. —  I  don't  think  it  was.  I  don't  know  any- 
thing of  the  kind.  I  said  yesterday  that  while  I  did  not  have  that 
intimate  connection  with  the  situation  that  my  colleague,  Mr. 
Rogers  had,  I  was  the  head  of  the  law  department  and  I  knew  that 
the  suit  was  pending,  and  the  issues  it  involved,  and  I  have  tried 
to  say  to  you  in  the  last  few  minutes  it  was  not  a  dummy,  that  it 
was  a  taxpayer,  that  it  had  a  right  to  bring  the  action,  that  the 
Interborough  had  a  right  to  press  its  position,  to  sustain  its  act,  to 
make  a  contract  with  the  city,  and  if  the  taxpayer  got  rid  of  the 
Brooklyn  Eapid  Transit  Company,  they  were  then  free  to  make 
a  successful  contract  with  us. 

Mr.  Moss. —  Mr.  Hershfield  says  he  resents  my  suggestion  it 
was  a  dummy.    Why  wasn't  it? 

Mr.  Hershfield. —  Because  it  is  an  actual  plaintiff. 

By  Mr.  Moss: 

Q.  iSo  is  the  man  who  signed  a.  deed?  A.  He  is  an  actual 
statutorily  created  plaintiff. 

Q.  Did  he  pay  a  dollar  ?  A.  He  complied  with  the  statute.  He 
answers  the  requirement  of  the  statute.  He  gave  a  bond,  as  the 
statute  requires. 

Q.  How  much  ?     A.  A  thousand  dollars. 

Q.  Who  paid  the  premium  ?    A.  T  don't  know. 
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Q.  You  better  find  that  out.  Did  the  Admiral  Realty  'Company 
pay  one  dollar  of  premium  or  anything  else?  A.  The  court  don't 
call  that  a  dummy  plaintiff. 

Q.  That  hasn't  been  known  before?  A.  They  say  it  is  against 
sound  policy  that  any  taxpayer's  suit  should  be  criticised  for 
motive.    I  have  looked  up  the  authorities.    You  probably  have  not. 

Q.  It  is  not  a  question  of  motive.  A.  It  must  not  be  inquired 
into.  It  should  be  encouraged,  say  the  authorities,  so  long  as  the 
purpose  is  to  restrain  public  officials  from  wasting  the  funds  of  the 
city.     Those  are  the  authorities. 

Q.  Where  one  party  is  ringing  the  bell  both  ways  ?  A.  I  never 
heard  the  bell  ringer  on  the  other  side.  I  can't  help  his  ringing 
the  bell. 

Q.  He  rang  your  bell  ?     A.  Ringing  his  own  bell. 

Q.  And  paid  you  $60,000  for  the  privilege  ?  A.  Mr.  Quacken- 
bush  explained  it. 

Mr.  Feinberg. —  Try  to  get  the  witness  to  answer  questions. 

Mr.  Hershfield. — •  There  is  none. 

Acting  Chairman  Burr. —  He  asked  if  the  Admiral  Realty  Com- 
pany paid  anything? 

Mr.  Hershfield. —  I  said  I  did  not  know. 

By  Mr.  Moss: 

Q.  Do  you  know  of  a  single  dollar  that  the  Admiral  Company 
paid  for  the  bonds  or  for  lawyers  or  for  anything?  A.  I  don't 
think  they  did.    It  never  was  the  intention. 

Q.  Exactly.  A.  And  yet  they  were  not  dummy  plaintiffs  in  this 
statutory  — 

Mr.  Feinberg. —  I  would  not  go  any  further  tlian  the  answer, 
Mr.  Hershfield. 

Mr.  Moss. —  Will  you,  Mr.  Quackenbush,  answer  a  question  ? 

Mr.  Shuster. —  Are  we  to  understand  from  what  you  have  said 
in  regard  to  this  litigation,  that  tihe  court  could  have  found  the 
B.  R.  T.  contract  violative  of  the  Constitution,  while  at  the  same 
time  holding  the  Tnterborough  contract  not  violative  of  the 
Constitution  ? 


Report  of  Joint  Legislative  Committee  921 

Mr.  Quackenbush. —  Xo.  If  they  had  decided  that  the  B.  R. 
T.'s  position  was  different  from  the  Intei-borough,  the  whole  thing 
would  have  fallen,  and  we  would  have  had  to  reopen  the  negotia- 
tions as  of  the  date  anterior  to  the  time  when  the  so-called  dual  sub- 
way plan  was  agreed  upon. 

(Chairman  Thompson  resumes  the  Chair.) 

Mr.  'Shuster. —  Then  I  don't  quite  understand  the  force  of  your 
explanation  of  why  your  counsel  should  have  been  contending  for 
the  contract,  which  it  appears  here  they  wished  destroyed. 

Mr.  Quackenbush. —  For  this  reason.  That  we  had  argued 
everywhere  that  they  could  not  make  a  contract  with  the  Brooklyn 
Rapid  Transit  Company.  We  had  also  argued  that  they  could 
make  a  contract  with  the  Interborough  Company.  Therefore,  to 
be  consistent, —  and  of  course  we  were  sincere  about  the  position  — 
our  counsel  must  argue  in  the  Court  of  Appeals  that  it  was  com- 
petent for  the  city  to  make  a  contract  with  the  Interborough. 
While  not  arguing  against  the  Brooklyn  Company  in  the  case  you 
now  refer  to,  our  record  for  arguing  against  it  is  so  clear  — 

]\fr.  Shuster. —  That  was  before  the  court  of  public  opinion,  but 
not  before  the  Court  of  Api^eals. 

Mr.  Quackenbush. —  No,  but  I  say  —  I  have  been  trying  to 
answer  your  question,  Mr.  Shuster  —  that  if  the  Court  of  Appeals 
sustained  the  attitude  of  the  plaintiff  as  against  the  Brooklyn 
Rapid  Transit  Company,  we  did  not  want  the  Court  of  Appeals 
at  the  same  time  committed  to  any  proposition  that  would  prevent 
the  making  of  a  contract  with  the  Interborough  Company,  and 
therefore,  we  argued  naturally  in  our  own  interest,  to  say  nothing 
about  our  belief  in  the  law,  that  the  Interborough's  right  to  make 
this  contract  was  unquestioned.  That  is  my  answer  to  your  ques- 
tion, and  I  will  be  very  glad  to  expatiate. 

Mr.  Shuster. —  The  Interborough  Company  did  not  want  the 
Court  of  Appeals  to  decide  the  city  did  not  have  a  right  to  make 
a  contract  with  the  Interborough  Company? 

Mr.  Quackenbush. —  It  did  not. 

Mr.  Shuster. —  But  that  it  didn't  have  the  right  under  the  'Con- 
stitution to  make  a  similar  contract  with  the  B.  R.  T. 
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Mr.  Quackonbiisli. —  Thin  is  the  position  of  the  Jnf/;rboroiip:ti,  in 
respect  to  that  —  one  of  absolute  good  faith  with  the  i-ity.  Wc  Iiad 
had  our  day  with  the  city  in  which  wo  had  arg-iiw]  against  the  in- 
trusion, if  T  may  so  use  tiie  [(hrase  of  the  Hrooklyrj  Rapid  Transit 
Company.  The  Public  Service  Conunission  and  the  I>oard  of  J'^sti- 
mate  —  they  disagreed  with  us  and  said  in  effw;t,  w'<;  believe  the 
Brooklyn  Rapid  Transit  ■CJornpany  should  jro  up  Hioadway.  We 
said,  "All  right.  We  don't  retract  a  word  of  what  we  have  said 
about  tbe  illegality  of  your  performance,  but  if  that  can  Ikj  done, 
we  will  travel  along  with  you,"  all  the  time  and  I  am  speaking 
now  about  my  own  views  of  the  thing, —  believing  and  hoping  the 
Court  of  Appeals  would  not  sustain  the  attitude  of  the  eify  in  pro- 
posing to  build  more  railroads  here  than  they  would  need,  and  that 
they  would  say  in  their  opinion  that  the  contract  did  crcaU:  a  part- 
nership with  them.  Now,  wo  undertxxik  in  all  the  courts  t/j  sus- 
tain our  right  to  make  a  contract  of  the  same  general  sort  with  the 
city.  We  did  not,  having  acquiefi/;f:^l  in  the  fdan,  undertake  to  go 
up  there  and  defeat  the  city's  plan  as  to  the  Brooklyn  Rapid  'I'ransit 
r'ompany.  We  left  the  Brooklyn  Rapid  Transit  fJompany  to  assert 
its  own  position  and  maintain  it —  if  we  f^>uld.  Do  T  answer  your 
question  ? 

.Mr.  Shust^r. —  Well,  the  same  facts  with  nsganl  t/>  pireferontial 
payments,  with  regard  to  partnership  relations  was  involved  in  the 
contract  propose^l  with  the  Int/jrlx>rough  as  with  the  B.  R.  T. 

.Mr.  Quackenbush. —  Xo.  That  is  where  we  differ.  That  is 
what  the  Brook]_)Ti  Rapid  Transit  Company  conf/;ndf^l  and  th'-y 
sucwxxJed  in  the  <Uiurt  of  Appeals. 

Mr.  Shuster. —  1  cannot  construe  your  cy^ntractis  differently. 

Afr.  Quackenbush. —  This  would  require  an  argument  of  it.  The 
Interborough  Rapid  Transit  O/mpany  at  the  time  we  sued  was  in 
possession  of  the  city's  subway.  This  snbway  we  are  ojx;)-ating 
to-day  belong:-;  to  the  city  of  New  York.  We  propound  that  our 
money  and  the  city's  money  be  us^;d  for  the  ext/;nsion  of  that  city 
ownfyl  subway  and  wo  ])rojK^/;r]  u>  [.ut  our  money  inf/j  thatprofKrrty. 
which  became  the  city'K.  Tlic  Brooklyn  Itajiid  Transit  <"oinparrv 
profKj-/^]  that  the  city  put  a  gj-<-;,f,  many  million  dollar-:  into  tlie  im- 
provement  of  its  e!e'.ated   railroad   line:-,    which    it  owner].      And 
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there  is  a  pretty  big  difference,  Mr.  Shuster,  and  that  was  lending 
the  aid  and  credit  of  the  city  of  New  York  for  the  rehabilitation  of 
the  Brooklyn  Elevated  lines,  which  is  being  done  from  day  to  day 
since.  We  did  not  ask  them  to  put  anything  into  our  elevated 
lines.  We  asked  them  to  put  the  city  money  in  the  city's  own 
lines. 

Chairman  Thompson. — ^  They  have  to  put  in  everything  you 
don't  spend  over  the  $58,00'0,000. 

Mr.  Quackenbush. —  ISTot  our  elevated  lines.  There  is  all  the 
difference  in  the  world  between  the  Brooklyn  system  and  ours. 
Theirs  is  a  system  of  elevated  lines,  going  down  to  the  river,  cross- 
ing the  bridges,  and  getting  into  the  city  subway.  The  subway 
owned  by  the  city  of  jSTew  York  is  tied  up  by  an  elevated  railroad 
in  Brooklyn,  owned  by  the  Brooklyn  Rapid  Transit  Company  or 
its  subsidiaries.  No  such  situation  exists  or  can  exist  between  the 
city  and  the  Interborough.  Everything  we  operate,  into  which  a 
]3art  of  the  city  moneys  goes,  is  the  property  of  the  city  of  ISTew 
York.  If  we  are  successful  operators,  we  will  earn  enough  to 
amortize  the  cost  and  turn  it  over  to  the  city,  free  and  clear.  That 
is  what  the  service  is  that  we  perform  for  the  city  of  New  York. 
The  Brooklyn  Rapid  Transit  Company,  in  its  partnership  relation 
with  the  city,  is  benefiting  the  city,  but  also  the  Brooklyn  Elevated 
lines.  That  point  is  what  I  have  had  in  mind  all  these  years.  Mr. 
Burr  heard  me  ai-gue  it  in  public  in  Brooklyn.  I  still  believe  it, 
and  if  the  Court  of  Apjoeals  had  been  convinced,  as  I  hope  you  will 
be,  they  would  have  decided  the  city  could  not  make  that  arrange- 
ment for  the  benefit  of  the  Brooklyn  Rapid  Transit  Company,  but 
they  could  make  an  arrangement  of  the  kind  we  proposed  with  the 
Interborough,  the  result  of  which  would  have  been  that  the  negotia- 
tions of  the  city,  upon  the  decision  of  the  'Court  of  Appeals  as  I 
have  indicated  it  might  have  been,  would  have  been  reopened.  The 
city's  money,  instead  of  being  for  the  benefit  of  the  Brooklyn  sys- 
tem, would  have  been  all  available  for  the  greater  extension  of  our 
own  sj'stem,  for  the  immediate  relief  of  the  people,  and  the  city 
would  not  have  had  more  railroads  in'  the  next  few  years  —  more 
railroads  to  pile  up,  but  would  be  in  a  condition  to  earn  something 
for  the  sinking  funds  and  the  bonds. 
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Mr.  Sliuster. —  It  is  expected  that  the  returns  to  the  city  from 
the  Brooklyn  Rapid  Transit  Company  will  be  earlier  than  that 
from  the  Interborough. 

Mr.  Quackenbush. —  That  is  another  story."  The  city  has  loaned 
its  aid,  its  money,  its  credit,  has  got  behind  the  rehabilitation  of  the 
Brooklyn  Elevated  Eailroads.    It  has  not  done  that  for  our  lines. 

Mr.  Shuster. —  The  city  has  not  aided  with  its  credit  or  money 
the  Interborough? 

Mr.  Quackenbush. —  No,  sir ;  it  has  built  its  own  railroad.  We 
own  it  as  a  tenant. 

Mr.  Shuster. —  Hasn't  it  loaned  its  credit  and  its  assistance  to 
the  enterprise  ? 

Mr.  Quackenbush. —  The  enterprise  of  constructing  the  subway 
which  it  owns. 

Mr.  Shuster. —  Operating  rapid  transit  facilities  in  the  city  of 
iS^ew  York  ? 

Mr.  Quackenbush. —  That  was  settled  in  the  Sun  case,  under 
which  we  are  0]>erating  the  present  Subway.  That  point  is  beyond 
discussion.  You  are  quite  right  there.  But  the  Ckturt  of  Appeals 
in  that  case  said  they  could  do  it,  and  in  the  case  that  now  is  before 
you,  the  Interborough  contract  carried  with  it  the  B.  R.  T.  contract 
and  the  necessities  of  the  public  here,  probably  — 

Mr.  Moss. —  We  will  go  into  that  again,  Mr.  Quackenbush.  It 
opens  a  field  that  we  will  take  up.  Mr.  Quigg,  will  you  take  the 
stand  ? 

Mr.  Quackenbush. —  I  just  wanted  to  make  clear  — 

Mr.  Moss. —  Did  you  make  that  point  in  the  Court  of  Appeals, 
that  your  contract  would  be  constitutional,  and  the  Brooklyn  con- 
tract would  be  unconstitutional  ? 

Mr.  Quackenbush. —  No,  I  think  not.  I  am  speaking  from 
memory,  because  I  think  I  explained  that. 

Mr.  Moss. —  I  have  got  that.    We  will  take  that  up  again. 

Mr.  Quackenbush. —  It  will  take  only  a  moment.  I  appeal  — 
as  the  question  was  asked  —  only  a  minute. 
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Mr.  Moss. —  You  will  have  a  chance. 

Mr.  Weinberg.—  I  think  full  opportunity  should  be  given,  but 
Mr.  Quackeiibush  fails  to  see  that  now  is  not  the  time. 

Mr.  Quackenbush. —  The  time  to  giN'e  it  is  when  you  are  taking 
things.    That  is  only  fair. 

Ohairman  Thompson. —  The  question  —  it  is  a  perfectly  clear 
one  —  was  whether  this  question  was  in  the  Court  of  Appeals  or 
not. 

Mr.  Quackenbush. —  It  will  only  take  a  moment.  Good  faith 
on  our  part  with  the  city  of  New  York  required  that  we  should 
acquiesce  in  their  proposed  plan  with  the  Brooklyn  Company,  if 
the  Court  of  Appeals  would  sustain  it.  If  they  did  not  sustain  it, 
then  they  were  free  to  deal  with  us  again. 

Mr.  Moss. —  That  answers  that  question;  and  it  will  all  be 
opened  up  to  you  at  any  time. 

Ohairman  Thompson. —  This  Committee  is  —  we  will  listen  to 
an  appeal  from  that  decision  of  the  'Court  of  Appeals;  you  can 
have  all  these  same  lawyers. 

Mr.  Quackenbush. —  While  I  don't  agree  that  they  decided  it 
right,  their  decision  has  become  a  rule  of  property  now,  and  our 
bonds  have  been  issued  on  it.  The  Supreme  Court  of  the  United 
States  can't  change  it  now. 


■g'^ 


Lemuel  Ely  Quiag,  called  as  a  witness,    being    first    duly 
sworn,  testified  as  folHows : 

By  Mr.  Moss: 

Mr.  Moss. —  I  invited  Mr.  Quigg  to  attend,  Mr.  Chairman,  be- 
cause of  a  letter  which  I  read  in  the  newspapers. 

Chairman  Thompson. —  T  received  the  letter  this  morning,  I 
think  it  was,  after  the  papers  printed  it. 

Mr.  Moss. —  It  appeared  he  wanted  to  make  some  statement  con- 
cerning the  check  of  $2,.'>{)0,  and  I  presume  Mr.  Quigg  will  tell 
us  — 
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Mr.  Quigg. —  It  did  not  so  appear,  Mr.  Moss.  I  said  in  my  let- 
ter there  was  no  time  when  Mr.  Thompson  could  not  ha\'e  ascer- 
tained what  that  check  i^as  for  simply  by  asking  me.  i^ow,  I  will 
tell  what  it  is. 

Mr.  Moss. —  You  tell  what  it  is,  and  we  will  have  that  on  the 
record. 

Mr.  Quigg. —  Yes,  sir. 

Chairman  Thompson. —  Better  put  the  check  in  evidence,  and 
have  that  done  with. 

('Check  No.  529,  signed  T.  A.  Gillespie,  dated  New  York,  Janu- 
ary 13,  1915,  drawn  on  the  Liberty  National  Bank,  to  the  order  of 
I^muel  E.  Quigg,  for  $2,500,  was  received  in  evidence,  and  marked 
Exhibit  No.  5  of  February  25,  1916,  V.  E.  Valva.) 

Mr.  Quigg. —  A  day  or  two  before  Mr.  G-illespie  sent  this  check 
to  me,  he  asked  one  to  take  luncheon  with  him  at  the  Lawyers'  Club, 
and  he  talked  with  me  about  two  matters :  His  contract  with  tbe 
city  for  the  disposition  of  garbage,  and  a  sanitation  system  of  sew- 
age disposal  that  he  had,  known  as  the  Eeinsch-Wurl  -Screen.  There 
was  no  definite  employment  at  the  time,  but  he  discussed  those  two 
matters  with  me.  A  day  or  two  later  he  sent  me  this  check.  In 
the  garbage  — 

By  Mr.  Moss : 

Q.  What  is  the  date  of  tbat  check,  Mr.  Quigg  ?  A.  January  13, 
it  seems  to  be. 

Q.  January  13,  1915  ?  A.  Yes,  sir.  He  sent  to  me  his  con- 
tract with  the  city  in  the  garbage  matter,  and  many  papers,  and  I  . 
went  over  all  of  the  matter  as  closely  as  I  could  and  talked  witli 
Mr.  Cravath  about  it,  advising  Mr.  Ctavath  that  an  action  lay 
against  the  city.  It  was  not  brought,  and  that  was  the  end  of  tliat 
matter.  In  the  sanitation  disposal  matter,  the  sewage  matter,  I  did 
a  great  deal  of  work.  I  had  his  engineers  mth  me ;  talked  over  the 
matter  with  them  and  — 

(Photograph  taken.) 

'Chairman  Thompson. —  You  are  no\v  famous. 

Mr.  Quigg. —  'Sir? 
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Cbairinan  Thompson. —  I  say  you  arc  new  famous. 

Mr.  Qiiioj.'. —  1  (lid  Dot  iioed  that,  Mr.  — 

Chairman  Thompson. —  I   didn't  kno\v  that. 

Mr.  Moss. —  Well  answered. 

Mr.  Quigg. —  Went  out  to  Ann  Arbor,  and  Grand  Rapids  for 
him,  and  have  it  now  in  hand.    And  that  is  the  whole  of  it,  sir. 

Hy  Mr.  Moss: 

Q.  That  eheck  is  divided,  as  I  am  informed  by  voucher,  divided 
on  the  books,  one-third  to  pipe  lines,  one-third  to  garbage,  one^third 
to  general  expenses.  When  you  —  have  you  covered  pipe  lines  in 
your  testimony  'i     A.  I  don't  keep  his  books. 

Q.  Xo,  but  can  yon  appreciate  the  meaning  of  that  expression? 
A.    Yes,  sir,  it  has  relation  to  the  sanitation  disposal  company. 

Q.  Yes.  Well,  was  there  a  bill  pending  in  the  Legislature  re- 
lating to  the  subject  of  garbage,  which  would  have  aifected  the 
garbage  business  of  Gillespie  ?  A.  Of  my  own  knowledge,  I  don't 
know.  I  have  seen  in  the  newspapers  something  about  it.  But  I 
had  nothing  to  do  with  the  bill  in  any  way  whatever,  if  there  was 
such. 

Q.  But  if  I  follow  it  right,  there  was  a  garbage  bill  which  was 
introduced  and  passed  in  both  Houses,  and  vetoed  by  the  Governor? 
A.  Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  tlie  garbage  bill  ?  A. 
Nothing  whatever. 

Q.  Did  you  see  anyone  in  Albany  with  reference  to  that  bill  ? 
A.  Nothing  whatever  —  no,  no  one. 

Q.  You  say  it  was  simply  with  reference  to  the  bringing  of  a 
suit  that  you  were —  A.  Yes.  I  never  knew  just  what  that  bill 
was.  If  I  caught  the  sense  of  it  from  the  newspapers  —  from 
their  statement  of  it,  it  would  be  much  in  Gillespie's  interest,  in 
my  opinion,  but  I  never  spoke  of  it  —  nobody  spoke  to  me  about 
it,  Gillespie  didn't,  and  I  never  spoke  to  anybody  else  about  it. 

Q.  WeM,  if  that  bill  passed,  wouldn't  Gillespie  have  lost  the  gar- 
bage contract  ?    A.  I  don't  know. 

Q.  If  that  bill  had  been  passed  and  acted'  upon,  if  the  garbage 
]ilant  had  been  built  and  if  certain  ]ieople  had  used  the  garbage 
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plant,  instead  of  giving  the  contract  to  Gillespie,  it  would  liave  been 
against  him  —  A.  I  understand  you.  I  don't  know ;  because  I 
don't  know  the  terms  of  the  bill,  but  assuming  that  the  bill  meant 
what  the  newspapers  said  it  meant,  ho  miglit  have  lost  the  contract, 
and  I  wish  h-e  would  have  lost  it.  It  would  have  been  very  much 
in  his  interest  to  have  lost  it,  as  the  city  construed  the  contract. 

Q.  Did  he  tell  you  so  ?    A.  I  told  him  so. 

Q.  He  didn't  know  it  until  you  told  him?  A.  I  don't  know 
that.    I  suspect  he  suspected  it. 

(Photographs  taken.) 

Ohairman  Thompson. —  We  will  suspend  now,  and  if  Mr.  Quigg 
will  consent,  we  will  have  jnictures  taken. 

Mr.  Quigg. —  I  wish  you  would  finish  that,  Mr.  Ohairman,  if  it 
has  got  to  be  done. 

Mr.  Moss. —  Mr.  Chairman,  unless  you  have  some  — 

'Chairman  Thompson. —  It  makes  a  lot  of  smoke  in  here  and  I 
would  like  to  have  it  done  with. 

Mr.  Moss. —  Mr.  Chairman,  any  question  ? 

Chairman  Thompson. —  One  more  photograph,  I  am  told,  and 
then  we  will  get  this  smoke  out  of  here. 

(Recess  while  windows  are  opened.) 

By  Mr.  Moss: 

Q.  What  is  the  meaning  of  this  general  expense,  do  you  know 
that  ?    A.  I  don't,  sir. 

Q.  East  Jersey  Pipe  Line,  New  York  Disposal  'Company,  gen- 
eral expense;  three  items.  What  does  general  expense  cover  ?  A. 
I  don't  know  anything  about  it. 

Q.  Did  you  render  any  bill  for  this?     A.   'No. 

Q.  You  gave  no  voucher  at  all?  A.  T  acknowledged  receipt 
of  it. 

Q.   Yes.     But  nothing  specifying  yoxir  services  ?     A.   'No. 

Q.  There  is  nothing  in  writing  to  show  what  _your  services  are 
for?    A.  Oh,  yes. 
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Q.  What  'i  A.  There  is  a  great  deal  of  correspondence  between 
Mr.  Gillespie  and  I  on  the  —  between  me  and  Mr.  Gillespie's  com- 
panies on  the  subject  of  my  services,  on  the  work  I  did,  reportvS  to 
him  about  what  I  had  done  in  the  matter. 

By  Chairman  Thompson: 

Q.  Over  what  period  of  time  ?     A.  Sir '( 

Q.   Over  what  period  of  time?     A.  Why,  from  then  until  now. 

Q.  When  was  your  last  correspondence  ?  A.  I,  don't  remember. 
You  can  see  it,  if  you  want  to. 

Q.  Haven't  you  got  the  slightest  idea  when  your  llast  correspond- 
ence was  about  it  ?    A.  ISTo,  I  have  no  very  definite  idea. 

Q.  I  see.     Is  this  the  only  money  you  received  ?    A.  No. 

Q.  You  had  more  money  afterwards  ?    A.  Yes. 

Q.  Can  you  tell  us  how  much  and  when?  A.  I  have  had,  I 
think,  $2,&0O  since  then. 

Q.  Do  you  know  when  you  got  it  ?  A.  I  got  a  thousand  dollars 
before  I  went  to  Grand  Rapids  and  $l,50iO  afterwards. 

Q.  What  date  was  that?    A.  I  don't  know. 

Q.  Oan  you  find  out  ?  A.  Oh  certainly,  I  can  find  out,  but  it 
is  none  of  your  business,  of  course. 

Q.  I  understand.  I  got  a  letter  from  you  in  which  you  promised 
to  come  and  explain  this  matter.  I  think  you  should  have  brought 
the  information  with  you  when  you  came  ?    A.  I  am  doing  it  now. 

Q.  You  should  gY)  and  get  informed  on  the  subject  yourself.  A. 
I  got  it  before  T  went  to  Grand  Rapids,  a  thousand  dollars,  and  I 
got  $1,500  afterwards. 

By  Mr.  Moss: 

Q.  Does  that  cover  any  dift'erent  services  than  those?  A.  ]S[o, 
sir. 

Q.  Relating  to  this  same  matter  ?  A.  Relating  to  this  one  mat- 
ter, which,  except  for  the  examination  of  the  law  in  connection  with 
the  garbage  contract,  and  my  conferences  vdth  Mr.  Oravath  on  that 
subject,  are  the  only  services  of  any  kind  I  have  rendered  to  Mr. 
Gillespie. 

Mr.  Moss. —  Well,  suppose  we  withdraw  Mr.   Quigg  now.     I 
want  to  ask  Mr.  Gillespie  a  question. 
30  *  ■• 
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'Ohairmaii  Thompson. —  I  think  perhaps  w«  had  better  excnse 
Mr.  Quigg  long  enough  for  him  to  get  informed  on  the  details,  and 
come  again.    When  can  you  come  ? 

Mr.  Quigg. —  Mr.  Thompson,  I  wish  you  would  finish  with  me. 
Mr.  Gillespie  —  what  do  you  want  more  ? 

Chairman  Thompson. —  I  would  like  the  dates  when  you  received 
these  payments  and  the  date  of  your  service  and  the  period  over 
which  it  extended. 

Mr.  Quigg. —  Well,  I  can  give  you  tliat  now.    It  extends  to  now. 

Chairman  Thompson. —  Yes;  I  asked  you  when  you  had  the 
last  —  you  said  the  service  consisted  of  certain  correspondence.  I 
nsked  you  the  date  of  the  last  correspondence.  I  would  like  to  know 
the  dates.  I  would  like  to  know  the  dates  of  the  receipt  of  these 
payments. 

Mr.  Quigg. —  I  went  West  for  Mr.  Grillespie  last  summer, —  in 
the  fall,  after  the  adjournment  of  the  'Constitutional!  Convention. 
I  was  there  about  a  week,  I  think.  And  I  suspect  that  is  the  last 
time  that  I  made  any  report  in  writing.    I  am  quite  sure  it  is. 

By  Chairman  Thompson: 

Q.  What  axe  the  dates  of  the  checks  you  received?  A.  I  don't 
know  the  dates  of  the  checks,  but  one  was  before  I  went,  the  thou- 
sand dollars  was  before  I  went,  and  the  $1,500  was,  I  should  say, 
about  three  or  four  months  ago. 

Q.  Were  the  checks  drawn  by  the  Gillespie  Company,  the  same 
as  that  check  now  in  evidence  ?  A.  I  can't  say  whether  they  were 
drawn  by  the  Pipe  Line  'Company  or  the  Disposal  Company,  I  can- 
not say  —  or  by  Gillespie  himself  —  I  cannot  say. 

Q.  You  don't  know  what  bank  they  were  drawn  on  ?  A .  They 
are  drawn  either  by  Gillespie  or  by  his  Pipe  Line  Company,  or  by 
his  disposal  company. 

Q.  One  or  the  other  ?    A.  One  or  the  other. 

Q.  What  has  pipe  line  got  to  do  with  sanitation  ?  A.  A  gi-eat 
deal  to  do  with  it. 

Q.  I  mean  sanitation  of  the  city  of  New  York  ?  A.I  don't 
mean  anything  about  the  city  of  New  York. 

Q.  The  garbage  matter  did  have  something  to  do  with  the  gar- 
bage matter  in  the  city  of  New  York?     A.  Yes. 
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Q.  Aud  that  garbage  situation  was  affected  by  tliis  leg-islatioii 
that  j\lr.  jMoss  talked  about?  A.  I  don't  know  whether  it  was  or 
not.  The  leg-lslation  failed.  I  advised  Mr.  Gillespie  that  if  it  had 
sw\'oeded,  it  would  have  been  very  much  in  his  interest. 

By  JMr.  Moss: 

Q.   Failed  by  \cto '.     A.  Failed  by  \-cto. 

^i  r.  Moss. —  I  want  to  ask  Mr.  GiWespic  a  question.  lie  has 
been  sworn,  hasn't  he? 

Chairman  Thompson. —  You  may  be  excused,  Mr.  Qii'igg. 

T.  H.  Gillespie,  i-ecalled. 
By  Mr.  Moss: 

M  r.  Gillespie,  I  want  to  ask  you  what  this  portion  of  this  check 
of  $2-,50O  that  was  charged  to  general  expense,  one-third  to  gen- 
eral expenses,  what  that  repi-esented  ?  A.  That  was  the  portion 
that  I  thought  belonged  to  T.  A.  Gillespie  Company. 

Q.  Did  you  tell  Mr.  Perley  Morse  what  that  was  for?  A.  I 
don't  recollect  that  I  did.  I  had  some  talk  with  Mr.  Morse,  as  I 
remember.  Wliat  I  told  him  was  that  I  saw  Mr.  Quigg  several 
limes  with  relation  to  tJie  Pipe  Oompauy  business,  meaning  the 
Sanitation  Company.  The  Sanitation  Company  is  financed  bv  the 
Pi]5e  Company.  It  is  merely  a  small  business,  and  is  only  starting. 
That  is  the  reason  why  it  has  no  account  of  its  own. 

Q.  I  am  speaking  now  particularly  of  general  expense.  Do  you 
remember  what  you  told  Mr.  Moi-se  about  that  ?  A.  No ;  I  think 
the  general  expense  —  the  reason  we  cJiarged  it  to  general  expense 
was  because  — 

■Chairman  Thompson. —  He  didn't  ask  that.  He  asked  you  what 
you  tdld  Mr.  Morse  about  that 

^Ir.  Gillespie. —  I  don't  I'ecoUect. 

By  Mr.  Moss : 

Q.  Let  me  i-efresh  you  recollection.  Is  Mr.  Morse  a  sworn 
witness  ? 

Chairman  Thompson. —  He  has  been. 
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Ml-.  Moss. —  Mr.  Morse,  will  you  tell  me,  so  as  to  refresh  the 
reoolleotion  of  the  witness,  what  he  said  to  you  concerning  this 
"  general  expense  ?  " 

Mv.  Moi*se. —  Mr.  Gillespie  said  that  about  this  time  the  Thomp- 
son Committee  was  to  be  ajipointed  and  Mr.  Quigg  was  more  or 
less  familiar  with  different  members  of  the  Legislatui'e,  and  he 
advised  his  fatlier  at  that  time  about  this  Committee. 

Mr.  Moss. —  That  is,  Mr.  Quigg  advised'  his  father  about  this 
■Cominittee  ? 

Mr.  Morse. —  Yes,  sir. 

Mr.  Moss. —  So  that  a  portion  of  this  voucher  of  $2,.">00  on  that 
statement  related  to  the  work  of  this  Committee? 

Mr.  Morse. —  According  to  what  Mr.  Gillespie  told  me. 

Mr.  Gillespie. —  That  refreshes  my  memory. 

Examination  of  Mr.  Gillespie  resumed  by  Mr.  Moss: 
Q.  State  what  it  was?     A.  Mr.  Morse  asked  me  if  my  father 
had  talked  to  Mr.  Quigg. 

Mr.  Quigg. —  T  am  a  little  bit  deaf. 

'Chairman  Thompson. —  Get  up  here,  and  we  will  all  have  our 
memories  refreshed. 

Mr.  Moss. —  We  will  soon  find  out  wliat  the  facts  are. 

Mr.  Quigg. —  Yes,  wo  shall. 

Mr.  Gillespie. —  I  remember  now  very  well  what  the  convei-sa- 
tion  was.  Mr.  Morse  asked  me  if  the  general  expense  charge  had 
anything  to  do  with  the  investigation  of  the  Thompson  Oommittee. 
I  told  him  that  my  father  had  had  the  talks  with  Mr.  Morse  (wit- 
ness apparently  means  Mr.  Qnigg),  and  I  was  not  familiar  with 
what  he  had  said,  that  it  may  have  had  connection  with  the  Thomp- 
son Committee  but  I  didn't  know  anything  about  it. 

Mr.  Moss.- —  Well,  now,  Mr.  Morse,  you  have  heard  the  state- 
ment of  Mr.  Gillespie.  Have  you  any  amendment  to  make  to  the 
testimony  you  gave ? 

Mr.  Morse. — No,  sir. 
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Ohairman  Thompson. —  Who  suggested  —  in  the  conversation 
who  suggested  first  the  fact  that  this  had  to  do  with  the  Committee 
investigating  the  Public  Service  C^imissions  ? 

Mr.  Morse. —  Mr.  Gillespie,  because  I  was  very  much  surprised 
that  he  said  that  to  me.  I  didn't  think  that  it  could  have  anything 
to  do  with  the  Thompson  Committee  because  my  understanding 
was  the  Thompson  ■Committee  was  appointed  after  the  date  of  this 
check.     I  was  surprised  to  hear  him  say  that. 

Mr.  Gillespie. —  Mr.  Morse  asked  me  the  question,  saying,  as  I 
remember  now,  this  was  about  the  time  of  the  Thomiison  Investi- 
gating Committee  starting,  and  my  answer  was  my  father  had  done 
the  talking.  I  think  Mr.  Morse  wiill  remember  my  saying  that  my 
father  had  talked  to  him,  but  I  did  not  know  what  he  had  said. 

Chairman  Thompson. —  Where  is  your  father  ? 

Mr.  Gillesipie. —  In  Florida. 

Chairman  Thompson. —  Have  you  had  any  talks  about  your 
father  returning  to  New  York  ? 

l\rr.  Gillespie. —  No,  sir. 

Chairman  Thompson. —  With  anybody  ? 

Mr.  Gillespie. —  Yes,  I  have  talked  to  Mr.  Oravath  about  it. 

Chairman  Thompson. —  Anybody  else  ? 

Mr.  Gillespie. —  May  have  talked  to  several  people  about  it. 

Chairman  Thompson. —  Talked  with  Mr.  Morse  about  it  ? 

Mr.  Gillespie. —  Possibly. 

Chairman  Thompson. —  Talked  to  Mr.  —  anyone  connected  with 
this  Committee  about  it,  anybody  else? 

Mr.  Gillespie.— Not  that  I  know  of;  no,  sir;  I  may  have. 

■Chairman  Thompson. —  Didn't  you  make  a  promise  that  your 
father  would  return  from  Florida  if  this  'Committee  wanted  him  ? 

Mr.  Gillespie. —  If  he  was  needed,  yes,  sir. 

Chairman  Thompson. —  If  he  was  needed. 


934         Investigation  of  Public  'Sekvioe  Commissions 

Mr.  GiUlespie.— I  made  the  statemeBt  also  that  he  had  been 
thrown  out  of  an  automobile  last  fall  and  that  he  was  —  went  down 
there  for  his  health  —  he  was  a  sick  man. 

Chairman  Thompson. —  When  did  he  go  ? 

Mr.  Gillespie. —  He  went  three  weeks  ago  last  Saturday,  I  think 
it  was. 

Chairman  Thompson. —  When  was  it  he  was  thrown  out  of  the 
automobile? 

Mr.  Gillespie. —  Last  fall. 

■Chairman  Thompson. —  What  time,  l^Tovember,  October  or 
December  ? 

Mr.  GilHespie. —  I  think  it  was  September. 

Chairman  Thompson. — •  September  ? 

Mr.  Gillespie. —  I  think  so. 

Chairman  Thompson. —  He  fell  out  of  an  automobile  in  Septem- 
ber and  three  weeks  ago  went  to  Florida  on  account  of  it  ? 

Mr.  Gillespie. —  'No,  sir,  not  on  account  of  it.  Been  trying  to 
get  away  for  a  good  while.  He  has  been  here.  We  have  had  a 
great  deal  of  work  to  do. 

Chairman  Thompson. —  Has  he  made  any  arrangements  to  come 
back  while  this  Committee  is  sitting? 

Mr.  Gillespie. —  N^o,  sir. 

Chairman  Thompson. —  When  can  he  come  back? 

Mr.  Gillespie. —  I  don't  know. 

'Chairman  Thompson. —  Will  you  find  out  ? 

Mr.  Gillespie. —  I  will  ask  him,  yes,  sir. 

Chairman  Thompson. —  Will  you  wire  him  to-day  ? 

Mr.  Gillespie. —  I  will  find  out,  yes,  sir. 

Chairman  Thompson.- — 'And  let  me  know  to-morrow,  or  as  soon 
iis  von  hear  from  the  wire? 
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Mr.  Moss. —  Mr.  Quigg,  you  have  no  recoleotioii  of  Mr.  Gil- 
lespie, Senior,  speaking  to  you  about  this  at  all  ? 

Mr.  Quigg. —  Mr.  Gillespie  never  spoke  to  me  about  this  Legis- 
lature or  this  C'oinmittee.  Nobody  ever  has  spoken  to  me  about 
this  Committee  except  the  wayfarer  on  the  highway. 

Mr.  Moss. —  Well,  have  the  wayfayers  spoken  to  you  about  the 
Committee  ? 

Mr.  Quigg. —  Yes. 

Mr.  Moss. —  There  is  a  passage  in  the  Stripture  that  says,  "  The 
vv^ayfaring  man,  though  a  fool,  need  not  err  therein." 

Mr.  Quigg. —  May  I  go  away  now  ? 

Mr.  Moss. —  Mr.  Gillespie,  while  you  are  on  the  stand  — 

Chairman  Thompson  (to  Mr.  Quigg). —  If  we  need  you  later, 
we  can  find  you  in  your  office? 

Mr.  Quigg. —  At  any  time  later. 

Ohaii'onan  Thompson. —  You  will  be  just  as  wil'ling  to  appear? 

Mr.  Quigg. —  On  the  subject  of  Gillespie,  yes. 

'Chairman  Thompson. —  Or  any  other  subject  that  might  be 
within  the  scop«  of  our  investigation  ? 

Mr.  Quigg. —  If  my  clients  wish  me  to  testify,  T  am  very  glad 
to  be  of  any  service  to  you  that  I  can. 

Chairman  Thompson. —  All  T  care  for  is  the  date  of  those  other 
two  checks. 

Mr.  Quigg. —  Would  jou  like  me  to  get  them  for  you  and  send 
them  to  you  ? 

Chairman  Thompson. —  Yes. 

Mr.  Quigg. —  I  will  do  so. 

Examination  of  Mr.  Gillespie  resumed  by  Mr.  Moss : 

Q.  Mr.  Gillespie,  I  understood  from  Mr.  Cravath  yesterday  that 
the  reports  from  the  Pittsburgh  Company  would  be  produced ;  are 
you  ready  to  produce  them  ?    A.  I  understood  that  there  was  to  be 
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a  subpoena  issued  for  those,  Mr.  Moss.    W«  have  not  yet  received 
any  subpoena. 

Q.  That  is,  you  did  not  know  you  were  to  produce  them  until 
you  got  a  subpoena  ? 

'Chairman  Thompson. —  Better  issue  subix)ena  at  once. 

Mr.  Moss. —  Yes. 

In  that  view,  we  will  excuse  you  for  the  present,  and  the  sub- 
poena will  issue.     Mr.  Ryan. 

Examination  of  Mr.  Gillespie  resumed  by  Mr.  Moss: 

Q.  What  about  those  two  other  checks  given  to  Mr.  Quigg,  what 
were  they  for?  A.  Sanitation  'Company  business,  in  connection 
with  this  same  contract. 

Chairman  Thompson. —  Were  they  drawn  the  same  as  this 
check? 

Mr.  Gillespie. —  I  think  by  the  pipe  company  probably,  because 
the  pipe  company  was  financing  the  sanitation. 

'Chairman  Thompson. —  Willi  you  look  it  up  this  afternoon  and 
let  us  know  ? 

Mr.  Moss. —  We  would  like  to  have  what  you  have  on  that  point. 

Mr.  Gillespie. —  In  relation  to  the  disposal  company,  may  I  say 
a  word? 

Mr.  Moss. —  Yes,  sir. 

Mr.  Gillespie. —  We  are  in  the  New  York  Disposal  Company 
which  has  the  garbage  contract,  or  the  contract  with  the  city  for 
the  disposal  of  garbage.  We  have  a  suit  or  are  about  to  start  pro- 
ceedings against  the  city  in  connection  with  that  contract. 

By  Mr.  Moss: 

Q.  What  is  the  nature  of  that  suit,  what  is  it  for  ? 

'Chairman  Thompson. —  Has  not  started  yet,  he  says. 

^Ir.  Moss. —  In  contemplation  ?  A.  I  bellieve  the  city  has  not 
fulfilled  its  ])re8ent  contract  with  us,  Mr.  Moss,  in  that  it  is  not 
delivering  us  all  the  garbage  which  it  stipulated  to  do  in  the  con- 
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tract.    It  was  on  the  question  of  the  law  in  relation  to  that  matter 
that  Mr.  Qiiigg  talked  to  my  father. 

Q.  If  that  bill  had  passed  in  Albany,  you  woulld  have  been  out 
with  the  city?     A.  Our  contract  would  have  run. 

Q.  You  would  not  fight  for  it?  A.  Wouldn't  bother  about  it 
at  a!ll. 

Chairman  Thompson. —  You  don't  like  it  because  they  don't 
give  you  enough  garbage  to  remove  ? 

Mr.  Gillespie. —  The  garbage  —  we  have  to  have  so  much  gar- 
bage to  —  the  only  way  we  get  our  pay  out  of  that  is  by  the  grease 
that  comes  out  of  it.    If  we  don't  get  what  they  stipulated  — 

Chairman  Thompson. —  The  Committee  is  in  favor  of  your  hav- 
ing all  of  it. 

Mr.  Moss. —  'Now,  Mr.  Ryan. 

John  R.  Rvan,  called  as  a  witness,  being  first  duly  sworn, 
testified  as  follows: 

By  Mr.  Moss : 

Q.  Now,  Mr.  Ryan,  you  were  the  plaintifl^  in  an  action  against 
the  city  of  New  York  some  time  ago  that  went  to  the  Court  of 
Appeals,  if  you  remember  ?    A.  Yes,  sir. 

Q.  And  I  suppose  you  signed  the  complaint  and  verified  it  ?  A. 
I  did. 

Q.  '\A%o  asked  you  to  do  it?  A.  Why,  the  action  was  brought 
through  Mr.  Willard  N.  Baylis. 

Q.  Who  asked  you  to  do  it,  is  ^my  question.  Who  asked  you  to 
sign  the  complaint  ?  A.  Why,  it  was  subitiitted  to  me  by  Mr. 
Willard  X.  Baylis,  my  attorney. 

Q.  Did  you  tell  him  to  start  the  suit  first?    A.  Surely. 

Q.  Who  asked  you  to  do  it  ?  A.  I  don't  know  that  I  can  answer 
that  question.  The  suit  was  brought  after  a  conference  between 
Mr.  Baylis,  as  my  attorney,  and  myself.  Mr.  Baylis  has  been  my 
attorney  for  twenty  years,  and  the  proposition  came  — 

Chairman  Thompson. —  Will  you  please  answer  Mr.  Moss's 
question  ? 
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Mr.  Ryan. —  I  have  tried  to. 

Ohairman  Thompson. —  Just  read  it  to  him. 

By  Mr.  Moss: 

Q.  Who  asked  you  to  do  it  ?    A.  Why,  I  presume  Mr.  Baylis. 

Q.  I  didn't  ask  you  to  presume  anything.  Who  asked  you  to  do 
it?  A.  I  will  answer  definitely,  Mr.  Willlard  N.  Baylis,  my 
attorney. 

Q.  Anyone  else  ?    A.  No,  no  one  whatever. 

Q.  Mr.  Baylis  asked  you  to  do  it  ?  A.  I  don't  see  how  I  can 
answer  the  question  any  other  way  than  yes  but,— 

'Chairman  Thompson. —  That  answers  it. 

Q.  Had  you  begun  any  such  action  as  this  at  any  other  time 
before  that  ?    A.  No. 

Q.  Did  you  meet  anyone  connected  with  the  Brooklyn  Rapid 
Transit  Company  ?    A.  I  did  not. 

Q.  Did  Mr.  Baylis  ?    A.  I  don't  know. 

Q.  Did  he  tell  you  whether  he  had  or  not  ?    A.  He  did  not. 

Q.  Do  you  know  whether  or  not  the  Brooklyn  Rapid  Transit 
Company  wanted  this  action  started  ?    A.  I  did  not  know. 

Q.  What  did  you  think  about  it  ?  A.I  had  no  knowledge  in  the 
matter  at  all. 

Q.  ~No.  But  what  did  you  think  about  it,  I  asked.  A.  I  as- 
sumed that  one  of  the  large  railroad  interests  were  directly  inter- 
ested in  the  proposition. 

Q.  And  wanted  the  suit  brought?  A.  I  presume  that  they 
wanted  the  matter  tried  out  in  some  form. 

Q.  They  wanted  to  try  it  out,  and  your  action  would  try  it? 
Which  of  the  great  interests  wanted  it  done  ?    A.  I  don't  know. 

Q.  You  assumed  which  ?    A.  I  did  not  assume. 

Q.  You  said  you  assumed  one  of  the  big  interests  wanted  it 
brought  out  and  tried.  Which  interest  did  you  assume  ?  A.  I  did 
not  know. 

Q.  What  did  you  think?  A.  I  had  no  positive  information  on 
the  matter. 

Q.  What  did  you  think,  I  asked  ?  A.  I  don't  know  that  I  can 
answer. 

Q.  Did  you  have  any  thought  about  it  at  all?  A.  Yes,  I  pre- 
sume I  did. 
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Q.  Did  you  worrj  about  this  case  any  ?    A.  Not  at  all. 

Q.  Not  at  all  about  the  possible  expense  of  it  ?    A.  No,  sir. 

Q.  Bid  you  pay  for  printing  the  briefs  ?    A.  I  did  not. 

Q.  Wiho  did  ?    A.  I  don't  know. 

Q.  Did  you  pay  any  bill  of  costs  ?    A.  I  did  not. 

Q.  Who  did  ?    A.  I  don't  know.    No  bill  has  ever  been  rendered 
to  me  in  this  matter. 

Q.  Did  anybody  ever  ask  you  for  any  money?     A.  No. 

Q.  For  counsel  fee  ?     A.  None. 

Q.  None?    A.  None  whatever. 

Q.  For  a  bond  ?  A.  No,  I  never  paid  anything  at  all  in  the  way 
of  a  charge. 

Q.  Did  you  sign  a  bond  ?    A.  I  did. 

Q.  How  much  ?    A.  My  impression  is  about  a  thousand  dollars. 

Q.  How  much  was  the  premium  ?    A.  I  don't  know. 

Q.  Did  you  pay  it  ?    A.  I  did  not. 

Q.  Who  did  ?    A.  I  don't  know. 

Q.  Did  you  ask  ?    A.  No. 

Q.  Why  ?  A.  I  wasn't  interested.  The  matter  was  left  entirely 
to  my  attorney. 

Q.  When  you  started  this  action  did  you  own  any  real  ©state? 
A.  A  great  deal. 

Q.  In  Brooklyn  ?    A.  A  great  deal,  and  I  still  do. 

Q.  How  many  times  did  you  see  Mr.  Baylis  in  his  office  about 
this  case?  A.  Why,  I  have  kept  no  record  of  it.  Severail  times, 
whenever  he  wished  to  consult  with  me. 

Q.  What  did  he  confer  with  you  about?  A.  We  had  several 
conferences ;  one  before  the  case  was  started,  and  some  conferences 
in  connection  with  the  case,  and  I  called  to  sign'  the  complaint,  and 
I  think  on  two  or  three  other  occasions. 

Q.  Tell  me  anything  he  did  say  to  you  about  it  ?  A.  Why,  the 
chief  conversation  we  had  was  when  the  proposition  was  first 
started ;  that  is  one. 

Q.  Yes.    A.    Mr.  Baylis  — 

Q.  Speak  a  little  louder.  A.  Mr.  Baylis  and  myself  met  in  my 
club  over  in  Brooklyn,  and  we  discussed  this  general  subway 
proposition. 

Q.  Mr.  Baylis  cannot  hear  you.  A.  T  have  a  little  huskiness  in 
my  voice. 
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Q.  Do  the  best  you  can.    Speak  out.    A.  W,e  —  are  you  ready  ? 

Q.  Fire  away.  A.  We  talked  over  the  proposition  of  the  sub- 
way situation,  which  at  that  time  was  in  a  somewhat  muddled 
condition.  Mr.  Baylis  knew  that  I  owned  a  gi-oat  deal  of  property' 
down  in  South  Brooklyn,  particulai-ly  along  tlie  route  of  the  Fourth 
A\'enue  Subway  and  the  Sea  Beach  Road,  which  was  the  only 
subway  at  that  time  which  made  very  much  progress. 

Mr.  Baylis. —  Might  Mr.  Ryan  state  the  assessed  ^■al^c  of  the 
property  he  owned  ? 

Chairman  Thompson.- —  The  questions   will   bo  asked  by   Mr. 

Moss. 

Mr.  Ryan. — And  we  discussed,  as  I  recollect  it,  in  effect  that 
the  delay  in  providing  the  means  of  completing  and  operating  the 
subway,  the  depression  it  had  on  real  estate  along  that  particular 
line,  and  he  told  me  that  the  question  of  the  legal  right  of  a  city 
to  enter  into  the  contracts  with  the  transjoortation  companies  was 
somewhat  doubtful  and  that  it  would  ]irobably  be  necessary  to 
test  out  that  right  by  a  taxpayer's  action,  and  in  view  of  the  fact 
we  were  very  intimate  friends  and  wo  had  business  relations  for 
twenty  odd  years,  he  asked  mo  if  I  would  be  willing  to  join  in  this 
action,  or  to  start  this  action,  and  I  agreed  to  do  so. 

]3y  Mr.  Moss : 

Q.  Did  he  ever  tell  you  who  was  paying  the  bills  ?  A.  He  did 
not. 

Q.  Did  you  ever  ask  him  ?    A.  I  did  not. 

Q.  Did  you  ever  do  anything  more  in  the  action  than  to  sign  the 
complaint?     A.  Why,  practically  nothing,  as  I  recollect. 

Q.  Are  you  a  stockholder  in  the  B.  R.  T.  ?    A.  I  am  not. 

Q.  Or  on  any  railroad  ?    A.  Not  in  any  Brooklyn  railroad. 

Q.  In  any  'New  York  or  Brooklyn  railroad  ?  A.  No ;  I  own 
some  stock  in  the  Lehigh  "Valley  Railroad  and  some  bonds  in  some 
of  the  western  railroads.  I  have  no  securities  of  any  transportation 
company  in  New  York  city. 

Mr.  Moss. — Any  question,  Mr.  Chairman  ? 

Chairman  Thompson. —  You  may  be  excused,  Mr.  Ryan. 
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Mr.  Bayiis. —  Might  Mr.  Eyau  be  asked  the  value  of  his  prop- 
erty along  the  Fourth  Avenue  Subway  in  Brooklyn  i 

Mr.  Ryan. — ^At  the  time  this  action  was  started  ? 

Mr.  Bayiis. — ■  Yes. 

Mr.  Ryan. — At  that  time  I  owned,  I  should  say,  between  fifty 
and  sixty  lots,  with  an  assessed  valuation  of  probably  $70,000. 
The  bulk  of  the  lots  were  free  and  clear.  Some  of  this  property 
I  still  own. 

Mr.  Bayiis. —  You  owned  other  properties  in  Brooklyn  at  the 
time,  free  and  clear? 

Mr.  Ryan. — And  fully  as  much  in  value  in  other  sections  of 
the  city. 

Ohairman  Thompson. —  Ddd  they  give  you  any  guarantee  at 
that  time  against  loss  in  the  case  ? 

Mr.  Ryan. —  I  asked  for  none.  I  relied  on  my  friend  and  attor- 
ney, Mr.  Baj^lis,  to  take  care  of  the  matter  for  my  protection.  Is 
that  all  ? 

Chairman  Thompson. —  That  is  all. 

WiLLAKD  ?v".  Baylis,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

By  Mr.  Moss : 

Q.  Mr.  Bayiis,  I  want  to  ask  you  about  the  beginning  of  that 
suit?    A.  Yes,  sir. 

Q.  That  your  client  has  just  talked  about.  A.  Might  I  ask, 
Mr.  Ryan,  you  are  an  officer  of  the  Ohauncey  Company  in  Brook- 
lyn, are  you,  at  present  ? 

Mr.  Ryan. —  Ohauncey  Real  Estate  iCompany. 

Mr.  Bayiis.—  Officer  of  that  corporation,  and  doing  business  in 
Brooklyn. 

By  Mr.  Moss:  . :  .■ 

Q.  Now  Mr.  Baylife,  who  asked  you  to  start  this  action  ?  A.  Mr. 
Ryan  authorized  it.     ■  •        . 
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Q.  Who  asked  you  to  start  it?    A.  Nobody. 

Q.  Who  paid  your  bill?  A.  IsTobody  paid  the  bill  for  this 
action,  unfortunately. 

Q.  Did  you  render  a  bill  to  any  one  ?    A.  Xo,  sir. 

Q.  Have  you  received  any  moneys  from  the  B.  E.  T.  or  any  one 
connected  with  it  ?    A.  That  is  a  very  broad  question,  Mr.  Moss. 

Q.  I  know  it  is,  but  your  answer  forces  me  to  ask  it.  A.  I  think 
I  have  sued  the  B.  R.  T.  and  received  moneys  in  settlement  of  suits, 
possibly,  in  years  gone  by.  I  have  had  business  dealings  with 
various  of  the  directors  and  officers  of  the  B.  R.  T.  during  my  life, 
in  which  we  have  had  money  transactions,  but  not  in  connection 
with  this  suit.     Your  question  was  very  broad. 

Q.  Yes.  Did  you  have  any  conversation  with  any  ouc  con- 
nected with  the  Interborough  before  you  brougiht  this  action?  A. 
No,  not  that  I  know  of. 

Q.  Did  you  have  any  conversation  with  any  one  representing 
the  B.  R.  T.  before  you  brought  this  action  ?    A.  Yes. 

Q.  Who?    A.  Ool.  Timothy  S.  Williams. 

Q.  And  what  was  that  conversation  ?  A.  Col.  Williams  has 
been  my  client  in  personal  matters  more  or  less  for  a  number  of 
years.  He  was  in  my  office  one  day  in  New  York,  and  in  substance 
said  to  me  —  I  forget  the  instance  which  brought  him  there  —  said 
to  me  in  substance  that  in  the  subway  agitation  then  prevailing 
he  did  not  think  it  was  possible  to  proceed  until  the  constitution- 
ality of  these  proposed  contracts  was  tested,  and  the  validity  of  the 
bonds  determined.  And  he  said  that  would  make  a  very  interesting 
lawsuit.    That  is  all  he  said  on  the  subject. 

Q.  How  long  have  you  known  Ool.  Williams,  did  you  say  ?  A. 
Every  since  he  lived  at  Huntington.  I  have  been  his  attorney  in 
various  matters  and  was  attoraey  in  some  land  matters,  including 
Mr.  Williams  and  others,  the  Center  Syndicate,  and  searched  about 
forty  or  fifty  titles,  and  had  to  do  with  their  money  transactions, 
but  all  matters  not  connected  with  railroad  matters.  I  secured  a 
grant  from  the  State  for  lands  under  water  adjacent  to  his  home, 
and  have  had  various  personal  dealings  with  him. 

Q.  Have  you  done  anything  for  his  corporation  ?  A.  Never. 
One  minute  —  never  directly. 

Q.  How  indirectly?  A.  I  —  after  the  determination  of  this 
suit  in  the  Court  of  Ap|>eals,  T  was  consulted  about  the  contract, 
which  I  think  was  finally  executed. 
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Chairman  Thompsor.- —  The  Ohair  wishes  to  announce  the  pres- 
ence of  Senator  Emerson  f  roni  Wan-en  countj. 

By  Mr.  Moss : 

Q.  Well—    A.  Where  did  I  Qeave  off,  Mr.  Moss? 

Q.  You  were  saying  that  you  did  do  something  afterwards  for 
the  company  ?  A.  Yes,  I  did  —  no,  I  beg  your  pardon ;  I  said  I 
did  not  do  it  for  the  company. 

Q.  Whom  did  you  do  it  for?  A.  I  did  it  in  consultation  with 
Professor  Collin  of  Collin,  Wells  &  Hughes. 

Q.  Professor  CoUin.  Is  he  a  relative  of  Judge  Collin  of  the 
Court  of  Appeals  ?  A.  I  think  he  is  related  to  Judge  Collin,  but 
he  appeared  in  the  Court  of  Appeals  in  this  matter  for  the  B.  R.  T. 
or  some  of  the  defendants,  in  which  Ryan  was  plaintiff. 

Q.  Was  Judge  Collin  sitting  in  that  case  ?  A.  I  think  he  was. 
He  was. 

Q.  Yes,  yes,  he  was.  A.  I  know  he  was.  I  argued  it  in  the 
Court  of  Appeals. 

Q.  You  were  present.  Was  he  on  the  bench  ?  A.  Yes,  I  know 
him. 

Q.  Judge  Collin  concurs  with  Judge  Hiscock.  You  say  it  was 
his  brother  that  was  arguing?  A.  I  don't  know  the  relation.  I 
think  they  are  related.  I  am  not  certain  whether  it  is  his  brother 
or  not. 

Q.  Let  us  see  which  side  Mr.  Collin  argued  on?  A.  For  the 
constitutionality  of  the  B.  R.  T.  and  the  Brooklyn  Union  Elevated. 

Q.  Represented  the  Brooklyn  Rapid  Transit  'Company  and 
argued  for  the  constitutionality  of  the  law  ?  A.  I  don't  know  how 
he  represented  them,  but  — 

Q.  He  and  Yonmans?  A.  Yes,  sir.  I  think  he  argued  for  the 
constitutionality. 

Q.  You  prepared  a  brief?    A.  Oh,  yes. 

Q.  Cost  you  something  ?    A.  Yes. 

Q.  Who  paid  for  it?    A.  No  one. 

Q.  Who  paid  it,  yourself  ?    A.  Yes. 

Q.  Just  because  of  the  conversation  you  had  with  Col.  Williams  ? 
A.  Because  I  believed  my  association  with  this  suit  would  yield 
i-esults  in  other  ways ;  and  it  did. 

Q.  Then  —  yes,  you  were  called  into  consultation  promptly 
afterwards?     A.  T  knew  the  situation.     I  had  briefed  it  just  as 
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well  as  I  knew  tow.  I  wish  to  file  a  copy  of  my  brief  and  see  if  I 
have  not  done  it  with  all  the  energy  possible,  in  clainaing  that  the 
proposed  contract  was  unconstitutional. 

Q.  Unquestionably  your  entrance  in  the  case  was  due  to  the 
remark  made  by  Mr.  Williams  ?    A.  Correct. 

Q.  And  you  discovered  it  would  be  agreeable  to  Mr.  Williams 
for  you  to  bring  such  an  action  as  this  ?    A.  He  did  not  say  that. 

Q.  You  discovered  that.  You  would  not  have  brought  it  if  you 
had  not  believed  that  ?  A.  If  I  had  thought  Mr.  —  Col.  Williams 
would  have  been  offended  by  an  action,  I  would  not  have  brought  it. 
I  am  friendly  with  him. 

Q.  You  have  said  you  were  willing  to  bring  an  action  because 
you  thought  it  would  produce  more  business,  and  it  did  ?  A.  I 
didn't  say  that. 

Q.  In  substance.    Wait  a  minute. 

Chairman  Thompson. —  You  will  have  plenty  of  time.  I  am 
going  to  stay  until  6  o'clock,  if  necessary. 

Mr.  Baylis. —  Well,  I  must  be  correctly  quoted. 

Chairman  Thompson.- —  Let  him  ask  the  question  first,  and  then 
you  can  interrupt  him  after  he  is  all  through. 

Mr.  Baylis. —  That  would  not  be  an  interruption ;  that  would  be 
a  correction. 

Chairman  Thompson. —  That  is  the  only  kind  of  an  interruption 
I  will  allow. 

Mr.  Baylis. —  That  is  a  left-handed  one. 

Mr.  Moss. —  We  are  dealing  with  a  left-handed  subject. 

By  Mr.  Moss : 

Q.  The  business  you  got  afterwards  \\tis  Williams'-  business? 
A.  I  don't  think  so. 

Q.  B.  R  T.  interests  ?  A.  I  think  the  B.  R  T.  was  interested, 
but  I  did  not  - — 

Q.  You  know  it  was  ?    A.  —  deal  with  the  B.  E.  T. 

Q.  Oh,  pshaw.  I  think  I  am  willing  to  leave  that  record  just 
where  Mr,  Baylis  has  left  it. 
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Mr.  Baylis. —  I  am  glad  to  answer  any.  question,  or  to  be  excused 
at  this  moment. 

By  Mr.  Moss : 

Q.  You  did  this  work  because  you  knew  it  would  be  acceptable 
to  the  B.  R.  T.  ?  A.  No,  I  had  no  interest  in  the  B.  R.  T.,  and 
never  had. 

Q.  You  knew  it  would  be  acceptable  to  Mr.  Williams?  A.  I 
was  on  friendly  relations  with  Mr.  Williams. 

Q.  You  did  it  because  you  thought  it  would  be  acceptable  to  Mr. 
Williams?    A.  JSTo,  I  did  not,  entirely. 

Q.  Well,  what  did  you  do  it  for  ?  A.  I  did  it  because  I  thought 
it  was  an  interesting  question,  and  that  it  had  to  be  tried  out  before 
the  subway  conditions  in  New  York  or  Brooklyn  would  be  im- 
proved, and  that  I  believed  no  bonds  could  be  issued  until  that 
was  settled,  and  I  believed  that,  after  talking  to  Mr.  Ryan,  it  was 
the  desirable  thing  to  do,  and  I  believed  it  would  do  me  no  harm 
in  a  business  way  ultimately. 

Q.  And  you  remarked  that  it  did  not  ?    A.  ISTo. 

Q.  And  what  was  the  circumstance  you  had  in  your  mind  when 
you  said  it  did  not  do  you  any  hann  ?  What  was  that  ?  A.  Had  to 
do  with  the  details  of  the  final  contract,  which  was  signed  between 
the  city  and  the  B.  R.  T. 

Q.  Mr.  Collin  was  counsel  for  the  B.  R.  T.  ?  A.  I  under- 
stand so. 

Q.  This  circle  is  complete.  You  don't  claim  as  a  lawyer  to  be  an 
eleemosynary  institution  ?  A.  ISTot  entirely ;  although  I  do  many 
things  — 

Q.  You  didn't  start  out  to  settle  the  subway  question  for  ISTew 
York  ?    A.  That  was  an  element  — 

Q.  Yes,  you  are  glad  to  do  a  good  thing  on  the  way,  as  you  go 
along. 

Mr.  Moss. —  I  think  we  have  got  all  we  want,  Mr.  Ohairman. 

By  Ohairman  Thompson : 

Q.  How  much  did  you  get  finally  ?  A.  Well,  for  my  services  in 
this  —  which  I  rendered  in  conjunction  with  Collin,  having  to  do 
with  this  contract,  I  received  approximately  $3,000',  The  exact 
amount  I  don't  remember. 
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Q.  Ever  get  back  your  money  you  paid  for  the  bonds  and  briefs  ? 
A.  It  was  never  mentioned. 

Q.  Did  you  pay  for  it  ?    A.  Most  of  them. 

Q.  How  much  money  did  you  pay  out  in  all,  disbursements,  in 
this  Ryan  case  ?    A.  The  printing  of  the  briefs  ? 

Q.  All  the  disbursements  you  paid  out  in  the  Kyan  case,  from 
beginning  to  end?  A.  I  would  estimate  it  at  $150  to  $200. 
That  is  my  best  estimate. 

By  Mr.  Moss: 

Q.  Mr.  Baylis,  do  you  mean  to  say  —  now  listen  to  mo,  please  — 
do  you  mean  to  say  that  you,  a  lawyer,  because  of  something  Mr. 
Williams  said  to  you,  called  upon  a  man,  or  called  a  man  to  you, 
and  asked  him  to  bring  a  lawsuit  out  of  which  you  might  get  some 
advantage  incidentally,  and  that  you  paid  the  disbursements  and 
carried  the  thing  along  at  your  own  expense?  You  induced  the 
man  to  be  the  plaintiff,  and  yon  financed  and  carried  the  action,  do 
}'«u  say  that  ?    A.  I  did  not  say  anything  like  that. 

Q.  I  am  asking  you  if  you  do?  A.  I  don't  say  yes  to  what 
you  say. 

Q.  Didn't  you  do  that  ?    A.  No. 

Q.  In  what  way  does  my  statement  fail  to  indicate  the  facts? 
A.  Many  ways. 

Q.  Please  state  them  ?    A.  Among  others  — 

Q.  I  want  to  be  sure  you  know  what  you  are  saying.  A.  Among 
others  —  among  the  various  criticisms  of  your  suggestion  are  the 
following  — 

Q.  The  criticisms  are  in  your  testimony.  I  am  calling  your 
attention  to  it.    A.  I  didn't  say  it  the  way  you  do. 

Q.  Go  ahead. 

Chairman  Thompson. —  Do  Avhat  Mr.  Moss  says.  Let  the  stenog- 
rapher read  the  question. 

(The  question  was  read  by  the  stenographer  as  follows)  : 

"  Q.  Mr.  Baylis,  do  you  mean  to  say  —  now  listen  to  me,  please 
—  do  yon  mean  to  say  that  you,  a  lawyer,  because  of  something 
]\Ii'.  Williams  said  to  you,  called  upon  a  man,  or  called  a  man  to 
you,  and  asked  him  to  bring  a  lawsuit  out  of  which  yon  might  get 
some  advantage  incidentally,  and  that  you  paid  the  disbursements 
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and  carried  the  thing  along  at  your  own  expense?  You  induced 
the  man  to  be  the  plaintiff,  and  you  financed  and  carried  the  action ; 
do  you  say  that  ?  " 

A.  I  didn't  say  I  induced  him  to  be  a  plaintiff.  I  said  after 
talking  with  him  he  authorized  me  to  bring  the  action.  Now,  there 
are  various  other  things  that  I  — 

Q.  You  heard  his  testimony.  A.  One  moment.  I  also  did  not 
bring-  it  entirely  because  Col.  Williams  had  made  the  suggestion 
that  such  a  suit  would  be  a  desirable  one,  or  words  to  that  purport. 
I  did  presume  that  out  of  my  work  in  connection  with  the  suit, 
and  my  familiarity  with  the  situation,  I  would  be  able  to  do  work 
which  would  be  remunerative,  which  conclusion  the  result  justified. 

Q.  I  guess  that  is  all,  Mr.  Baylis?    A.  Thank  you. 

Chairman  Thompson. —  Have  you  any  further  explanation  ? 

Mr.  Baylis. —  Oh,  no.  I  would  be  very  giad  to  leave  this  brief 
here. 

Mt.  Moss. —  Yes.    Let  us  mark  it  right  in  evidence. 

(The  brief  referred  to  is  received  in  evidence  and  marked 
Exhibit  6  of  February  2'5,  1916,  V.  E.  Valva.) 

Mr.  Baylis. —  I  endeavored  to  win.  I  want  to  say  in  the  Court 
of  Appeals  I  expected  to  win.  I  felt  confident  we  would  win,  and 
the  differences  in  those  two  contracts  are  brought  out  in  my  brief, 
namely,  that  as  to  the  B.  R.  T.,  that  was  taking  a  subway  built  with 
city  money  and  entering  into  a  partnership  with  property  privately 
owned  by  the  B.  R.  T. ;  whereas  to  a  large  extent  the  Interborough 
was  hitching  up  with  a  new  subway,  a  city  owned  subway,  already 
constructed;  and  the  B.  E.  T.  didn't  get  any  charity  in  my  brief 
or  in  my  argument.  I  did  the  best  I  could  to  win  and  believed  it 
was  unconstitutional. 

By  'Chairman  Thompson : 

Q.  Weren't  you  afraid  you  would  hurt  the  feeling-s  of  Mr. 
Williams  ?    A.  I  didn't  care.    If  I  go  into  a  lawsuit  I  go  in  to  win. 

Q.  If  yon  had  won  the  lawsuit,  do  you  think  you  would  have 
got  this  subsequent  recognition?  A.  T  did  uot  know  nor  care.  T 
was  not  dependent  upon  one  lawsuit. 
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Q.  Did  you  get  excited  in  the  lawsuit,  or  anything?  A.  1  am 
energetic  in  anything  I  do,  Mr.  Thompson. 

By  Mr.  Moss : 

Q.  Mr.  Baylis,  I  would  like  to  ask  your  opinion.  Almost  all 
the  lawyers  have  given  their  opinions  about  this  case.  But  take 
this  accident  that  occurred  up  here  on  Seventh  avenue,  which 
resulted  in  some  damage  ?    A.  Yes. 

Q.  Now,  that  was  not  a  case  where  there  was  damage  in  the 
operation  of  a  railroad,  but  damage  in  the  construction  of  the  rail- 
road. Is  there  any  view  of  that  case  —  that  situation  where 
damages  have  been  paid  and  will  be  paid,  and  which  throw  any 
burden  upon  the  city  of  I^ew  York,  regarding  the  damages  ?  A. 
And  my  answer  to  that  Avould  be  if  the  city  itself  owned  tlie  sub- 
way, it  would  have  to  pay  those  damages.  But  be  that  as  it  may,  it 
did  not  enter  into  the  constitutionality  of  this  proposed  contract. 
It  had  to  do  with  whether  or  not  the  city,  through  its  subway  com- 
mission, had  made  a  good  bargain.  But  it  has  no  bearing  whatever 
upon  the  constitutionality  — 

Q.  I  didn't  ask  you  that. 

A.  — of  the  contract  in  question. 

Mr.  Moss. —  I  think  that  is  all,  Mr.  Baylis. 

'Chairman  Thompson. —  You  don't  get  any  pay  for  this  advice, 
either. 

Mr.  Baylis. —  I  am  used  to  that  misfortune.  But  I  have  done 
very  well  at  it. 

Mr.  Moss. —  The  exjjense  of  $150  to  $200  then  produced  a  good 
retainer.  I  want  to  ask  another  question  of  Mr.  Morse.  Mr. 
Morse,  referring  to  these  transactions  in  the  Gillespie  Com]^yany's 
accounts,  you  have  been  axamining  them,  haven't  you  ? 

Mr.  Morse. —  Yes,  sir. 

Mr.  Moss. — And  have  you  found  any  items  in  their  accounts 
which  go  back  of  January  1,  1914,  that  were  made  the  subject  of 
our  inquiry  ?    If  so,  point  them  out. 

Mr.  Morse. —  tip  to  now  we  have  not  been  allowed  to  examine 
the  accounts  before  January  1,  1914.    We  found,  however,  vouch- 
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ers  and  correspondence  to  do  with  tlie  third-tracking  contract  in 
December,  1913,  as  early  as  December  23. 

Mr.  Moss. —  ISTow,  will  you  specify  those,  and  point  out  anything 
which  relates  to  the  question  which  I  have  given  you. 

(Mr.  Moss  hands  papers  to  Mr.  Morse.) 

I  am  assisting,  Mr.  Chairman,  to  lay  a  foundation  which  may  be 
useful  in  the  future,  at  this  time.  While  Mr.  Morse  is  looking 
through  those  vouchers,  I  want  to  call  your  attention,  Mr.  Chair- 
man, to  the  fact  that  that  check  of  $2,500,  identified  by  Mr.  Quigg, 
now  on  the  testimony,  is  a  part  of  this  investigation  and  is  germane 
to  this  investigation.  I  don't  know  whether  that  attracted  your 
attention,  but  that  is  part  of  this  inquiry  now,  on  the  testimony 
that  has  been  given. 

Chairman  Thompson. — -  That  is  true.  That  was  the  information 
of  the  Chair  all  the  time. 

Mr.  Moss. —  Yes. 

Chairman  Thompson. —  I  have  not  seen  fit  to  retract  anything  I 
have  said  about  the  $2, .500  check  yet. 

Mr.  Moss. —  Go  ahead,  Mr.  Morse. 

Mr.  Morse. —  I  have  in  my  hand  a  voucher  of  Griggs,  Baldwin 
&  Baldwin,  attorneys,  dated  March  31,  1914.  From  that  I  read: 
"  Consultations  and  advice  relative  to  meaning  and  interpretation 
of  construction  contracts  of  Interborough  Rapid  Transit  Company 
with  Terry  &  Tench,  Snare  &  Triest,  or  T.  A.  Gillespie  Company, 
or  letters  relating  to  the  same,  to  wit,  T.  A.  Gillespie  Company,  to 
Interborough  Rapid  Transit  Company,  December  23,  1913 ;  T.  A. 
Gillespie,  President,  to  Theodore  P.  Shouts,  President,  December 
31,  1913 ;  "  which  shows  that  these  contracts  were  being  considered 
in  December,  1913. 

Chairman  Thompson. —  There  isn't  any  question.  Our  record 
shows  these  contracts  were  considered,  and  Mr.  Gillespie  was  in 
touch  with  the  Interborough  Railroad  with  reference  to  tliem  as  far 
back  as,  at  least,  ISTovember,  and  I  think  October,  1913 ;  our  record 
already  shows  that. 
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Ml'.  Moss. —  Yes,  and  1  think,  Mr.  Obairman,  the  general  scope 
of  the  investigation  shows  that  we  have  more  —  no  question  about 
it  —  legal  right  to  inquire  —  as  far  as  we  care  to  go. 

Ohairman  Thompson. —  JSTo  question  about  that,  because  the 
bidding  is  not  competitive  bidding;  it  was  non-competitive  bidding. 
The  record  shows  that  up  to  date. 

Mr.  Moss. — JSTow,  I  will  ask  you  further  to  state  the  conversation 
you  had  with  Mr.  Gillespie. 

Mr.  Morse. —  Mr.  Gillespie,  Jr.,  stated  to  me  this  morning  that 
his  father  was  probably  in  conference  with  Mr.  Shonts  regarding 
this  contract  six  or  seven  days  before  December  23,  1913,  and  that 
most  of  the  details  leading  up  to  this  contract  were  discussed 
between  them  in  diiferent  conA'ersations  that  they  had,  and  it  was 
not  put  down  in  writing. 

Mr.  Moss. —  Now,  was  that  subpoena  sei'ved  upon  Mr.  Gillespie  ? 
Did  you  receive  it  ? 

Mr.  Gillespie. —  Yes. 

Mr.  Moss. —  Now,  I  understand,  Mr.  Gillespie,  from  my  con- 
versation with  Mr.  Oravath,  that  you  are  going  to  bring  those 
reports,  bring  them  here  to  the  Committee  to-morrow. 

Mr.  Gillespie. — Eleven  o'clock.  Called  for  11  o'clock  to-mor- 
row morning. 

Chairman  Thompson. —  W©  won't  be  up  much  before  that. 

Mr.  Moss. —  I  don't  think  there  is  any  other  witness  I  have 
forgotten. 

■Chairman  Thompson. —  We  will  suspend  now  until  11  o'clock 
to-morrow  morning. 

Whereupon,  at  4:40  p.  m.,  the  iCommittee  adjourned  to  meet 
to-morrow  morning,  Saturday,  February  26,  1916,  at  11  o'clock 

A.   M. 
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FEBRUARY  26,  1916 

New  Yokk  County  Lawyers'  Association  Board  Room, 
165  Broadway,  New  York  City 

The  'Committee  was  called  to  order  at  11 :37  o'clock  a.  m.,  Oliair- 
man  Thompson  presiding. 

Mr.  Moss. —  Mr.  Chairman,  can  we  make  some  announcement 
concerning  Mr.  Shonts,  so  as  to  relieve  Mr.  Stanchfield  ? 

Mr.  Stanchfield. —  Mr.  Shonts  is  upstairs,  if  the  Chairman 
please,  and  I  am  informed  by  Mr.  Moss,  the  counsel  for  the  Com- 
mittee, that  he  does  not  desire  to  examine  Mr.  Shonts  until  the 
return  of  Mr.  Young,  and  his  examination  is  finished,  and  I  would 
like  to  ask  if  it  be  satisfactory  if  I  agree  that  Mr.  Shonts  —  in  my 
capacity  as  counsel  — 

Chairman  Thompson. —  You  are  simply  here  in  his  place,  and 
you  will  agree  Mr.  Shonts  will  abide  by  the  direction  of  the 
Committee  ? 

Mr.  Stanchfield. — Absolutely. 

Chairman  Thompson. —  Well,  we  will  direct  that  he  appear 
Wednesday  morning  at  11  o'clock.    Will  that  be  agreeable? 

Mr.  Stanchfield. —  Certainly. 

Chairman  Thompson. —  Very  well. 

Mr.  Moss. —  Will  you  swear  Mr.  Towns  ? 

Chairman  Thompson. —  I  had  a  letter  here  from  Mr.  Quigg, 
somewhere,  that  I  wanted  to  find.    I  can't  find  it. 

Letter  subsequently  handed  to  stenographer  is  as  follows : 

"  Mutual  Life  Building,  32.  Liberty  Street, 
"  New  York,  February  25,  1916. 
"  Hon.  George  F.  Thompson,  Chairman. 

"  Sir:  Referring  to  your  request  that  I  advise  your  com- 
mittee of  the  dates  of  checks  paid  to  me  by  Mr.  Gillespie  or 
his  companies  subsequently  to  the  check  sent  to  me  January  13, 
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1915,  I  beg  to  Inform  joii  tliat.  a  <iheck  for  .$1,0<(H)  was  paid  Ih 
me  on  April  30,  1915,  and  another  chwk  on  October  22,  1915, 
in  pa.yment  of  a  bill  that  I  rendered  to  Iwiii  on  Oc-tobi^r  19, 
1915.    This  check  was  for  $  1 ,500. 

"  These  checks  have  to  do  only  with  th(^  business  of  Mr. 
Gillespie's  Sanitation  Company. 

"  Faithfully  yours, 
"(Signed)     LKMUEL  K.  QIJIGG." 

MiBABKAU   L.  Towns,  called  as  a  witness,  being  firsh  duly 
sworn,  t/cstified  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Towns,  you  have  been  practicing  at  the  bar  a  great  many 
years,  haven't  you?    A.  I  have  been  practicing,  yes,  since  1870. 

Q.  Yes.  Do  you  know  Mr.  Shonts,  the  president  of  the  Inter- 
borough  Railroad?    A.  Yes,  T  have  mot  him. 

Q.  How  long  have  you  known  him?  A.  Well,  1  think  I  liavc; 
known  him  since  December,  1909. 

(Assemblyman  Burr  takes  tlie  chiiir.) 

By  Mr.  Moss: 

Q.  Do  you  remember  the  first  (xiciisioii  on  which  you  met  him  ? 
A.  Yes,  I  think  so. 

Q.  What  was  it  about?  A.  Well,  T  have  no  objeclion  t/)  telling, 
but  T  wish  to  keep  within  section  835  of  the  Oode. 

Q.  iSurely.  A.  If  Mr.  Shouts  'liaa  any  representative  hero  who 
will  relievo  me  from  the  obligation  of  that,  why  T  hsive  no  objontion. 

Q.  Mr.  Stanchfiield  has  just  stepped'  out,  and  I  suppoae  he  repni- 
sents  him.    Ts  Mr.  Quackenbush  here? 

Mr.  Quackonbush. —  Is  it  a  cpiestion  as  to  Mr.  Shonts  as  an 
individual,  or  — 

Mr.  Moss. — ■  1  don't  know. 

Mr.  Towns. —  T  nev«r  had  any  individual  business  with  Mr. 
Shonts. 

Mr.  Quackonbush. —  So  far  as  the  Tnterborough  Ra]iid  Transit 
Oompany  is  ox>ncernod,  it  consents  to  the  testimony,  without  any 
question  of  privilege. 
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Ml-.  Towus. —  \'es;  now,  what  is  the  question? 
J!.y  Mr.  Moss: 

Q.  The  question  is,  wiiat  was  tJic  occasion  of  your  mooting  hiui 
in  1909,  when  yon  first  met  him  ^  A.  To  discuss  tho  plans  of  the 
FntorboTOUgh  —  the  construction  of  tlie  aiew  subway. 

Q.  Yes.  And  did  you  meet  him  frequently  after  that  ^  A.  Yes. 
1  wisJi  to  say  —  1  think  it  is  appropriate  to  say  iiero  that  1  had 
boon  first  sjiokou  to  by  a  representative  of  the  hiterborough  as  far 
back  MS  1909,  before  tlio  election,  and  from  that  time  on  I  had 
conversations  with  repi'osontatives  of  the  Intcrboi-ougli,  concerning 
—  fii*st,  c^iiu'orniiig'  a  campaign  in  the  interest  of  the  subways  as 
against  t^lio  tri-lwrough  proposition. 

Q.  ^'os.  A.  And  tlien  afterwai*ds  all  of  my  conversations  related 
lo  that,  and  what  could  bo  done  in  order  to  favor  tlie  accomplish- 
ment of  the  —  not  having  tlic  city  enter  into  competition  witli  the 
railroad  that  was  already  in  existence,  the  present  subway.  I  never 
demanded  or  ix)coived  ajiy  retainer.  These  fii-st  conversations  were 
informal.  Afterwards  they  became  fonnal  and  I  was  requested  to 
do  certain  things  and  which  1  tried  my  best  to  a<.vomplish.  That 
is  all. 

Cjl.  Did  wu  introduce  ^Ir.  'Shouts  to  Mr.  Towns  —  to  ]\Iayor 
Oaynor?  A.  Well,  I  was  jirosent  on  the  occasion  wlien  he  met 
Mayor  Gaynor. 

Cj.  Did  you  introduce  him?  A.  Well,  I  don't  think  I  did.  Mr. 
Slumts  got  out  of  tJie  automobile,  and  T  think  tliey  recognized  each 
other.  T  did  not.  get  out  and  make  any  formal  introduction  of 
them. 

(.J.  Did  you  go  witli  him  for  the  purpose  of  nuxH-ing  the  l\layor  ? 
A.  1  had  arranged  that  the  ^[ayor  should  meet  —  ^Ir.  Shonts 
should  nuvt  the  ]\fayor  — 

Q.  Then  (he  ^fayor  was  expecting  —  paixion  me.  A.  — on  a 
fomier  occasion,  but  appointmontvS  prevented  their  meeting,  and 
afterwards  the  day  was  sot  that  he  should  meet  him  at  St~  James. 

Q.  You  fixed  tlie  time  and  place  for  the  meeting  of  Mr.  Shonts 
and  Mr.  Gaynor?  A.  T  think  the  time  was  fixed  by  tlie  parties 
themselves.  I  simply  comnninieatixl  one  to  the  other  that  it  would 
Ihi  agixxvible  to  meet, 

(J.    And  so  far  as  \-\m  know,  was  that  the  fii-st  meeting  lietwcen 
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Mt.  Shonts  and  Mr.  Gaynor  ?  A.  So  far  as  my  personal  knowledge 
goes,  that  was  the  first  meeting. 

Q.  Were  you  requested  by  Mr.  Shonts  to  arrange  for  the  meet- 
ing ?  A.  I  think  so.  I  cannot  tell  now  whether  it  was  at  the  sug- 
gestion of  the  Mayor  or  whether  it  was  Mr.  Shonts.  Both  at  that 
time  were  anxious  to  meet  each  other  in  order  to  clear  up  the  con- 
ditions that  existed. 

Q.  They  were  both  anxious  to  meet  each  other  ?    A.   I  think  so. 

Q.  And  the  Mayor  knew  he  was  coming,  did  he  ?  A.  Of  course 
he  knew. 

Q.  'So  far  as  you  can  judge?  A.  Well,  T  liave  ix)sitive  knowl- 
edge that  he  knew,  if  a  statement  means  anything  —  that  is,  a 
message  means  anything. 

(Chairman  Thompson  resumes  the  chair.) 

Q.  Well,  Mr.  Shonts,  in  his  examination  the  other  day,  gave  the 
impression  that  he  did  not  know  you  very  well.  A.  Well,  I  am 
not  socially  familiar  with  Mr.  iShonts.  I  only  know  him  in  this 
transaction.  I  have  met  him  once  or  twice  since  then,  just  to  say 
good-day,  informally. 

Q.  He  seems  to  have  forgotten  all  about  j^u;  didn't  know  your 
name,  even  ?  A.  Yes,  I  regretted  that  when  I  saw  it,  that  I  was 
forgotten,  but  I  imagine  he  was  a  man  of  great  affairs. 

Q.  And  he  just  took  it  in  his  head  to  go  down  and  see  the  Mayor, 
as  it  were,  to  take  the  bull  by  the  horns;  but  you  say  it  had  all 
been  arranged,  and  each  was  desii'ous  of  meeting  the  other?  A. 
That  is  my  recollection  of  it.  Yes.  Well,  each  was  willing  to 
meet  the  other.    I  don't  wish  to  be  too  strong  about  it. 

Q.  Well,  the  Mayor  told  you  to  have  Mr.  Shonts  come  down, 
didn't  he?    A.  Yes. 

Q.  Mr.  Shonts  said  he  wanted  to  go  down,  didn't  he  ?    A.  Yes. 

Q.  And  this  really  brought  two  great  men  together  ?  A.  Well, 
I  won't  pass  on  their  greatness. 

Q.  N^ow,  this  inquiry  which  was  made  by  Mr.  —  A.  I  wish  to 
say  —  which  I  consider  in  justification  of  myself,  in  reading  the 
testimony  of  Mr.  Shonts,  it  seemed  as  if  an  impression  generally 
went  out  that  I  received  $5,000  for  the  privilege  of  taking  him 
down  there.  I  had  worked  diligently  and  faithfully  in  the  interest 
of  my  client,  the  Tnterborough.  from  October  until  about  the  1st 
of  May,  1909. 
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Q.  Wiiat  did  that  work  consist  of,  as  this  is  an  inquiry  into  the 
affairs  of  the  Interborough,  which  is  represented  by  its  counsel, 
and  counsel  says  they  are  perfectly  willing  to  have  you  testify  why 
it  is  germane  to  the  inquiry,  and  there  is  nobody  making  an 
objection  —  so  go  right  into  it  A.  It  consisted  of  submitting 
plans,  of  conveying  to  Mayor  Gaynor  the  desires  of  the  Inter- 
borough. Mayor  Gaynor  had  written  an  article  in  I  think  it  was 
Pearson's  Magazine,  in  which  he  denounced  this  scheme  of  the 
effort  of  the  railroads  to  get  charge  and  monopolize  the  rapid 
transit  system  of  the  city,  in  which  he  had  criticised  the  result  of 
the  present  management  of  the  Interborough,  and  the  giving  of  the 
tunnel  under  the  East  Eiver,  and  I  had  had  something  to  do  with 
that  with  the  Mayor,  Van  Wyck,  on  the  last  day,  it  was  said  he  was 
going  to  \'eto  the  resolution,  and  Mr.  Baldwin,  who  represented  the 
Long  Island  Railroad,  asked  me  to  go  up  and  see  the  Mayor,  at 
that  time  Mr.  Van  Wyck,  and  ask  him  if  he  would  not  approve  of 
the  aldermanic  resolution,  or  at  least  let  it  pass  without  signing  it. 
I  did.  I  went  to  the  Democratic  Club  on  Fifth  avenue  and  laid 
the  facts  before  him,  and  he  did  not  approve  of  it,  but  he  did  not 
veto  it.  And  that  went  through,  so  that  I  bad  some  knowledge  of 
that,  and  my  endeavor  was  to  try  and  convince  Mayor  Gaynor  that 
he  was  wrong  in  his  premise,  and  necessarily  must  be  wrong  in  his 
conclusions,  with  regard  to  the  over-reaching  of  the  railroad  oom- 
]>any,  over-reaching  of  the  city  or  railroad  company,  and  I  worked 
on  that  before  the  election,  and  spoke  to  him  frequently,  thought  it 
was  inadvisable  to  commit  himself  too  strongly  to  that  proposition. 
Then  I  continued  afterwards  to  try  and  convince  him  that  it  would 
be  for  the  best  interests  of  the  city  to  have  —  not  to  enter  into 
competition  vsdth  the  existing  road,  and  then  when  he  came  to  a 
question  of  routes  —  this  al'l  goes  to  your  question  as  to  what  I  did. 

Q.  Yes.  certainly.  A.  Came  to  a  question  of  routes,  there  were 
many  suggestions,  and  as  they  would  come  up  we  would  go  over 
the  matter.     Then  I  would  report  to  the  Interborough. 

Q.  Whom  did  you  report  to,  what  persons?  A.  Well,  at  first 
T  reported  to  Mr.  Campbell. 

Q.  That  was  the  treasurer  ?  A.  He  was  my  friend,  and  I  had 
known  him  for  a  long  time,  and  he  had  gxjt  me  interested  in  this 
question.     T  was  very  much  anxious  to  — 

Q.  Who  else?  A.  T  don't  know  what  attracted  him  to  me,  but 
T  had  charije  of  the  case  of  Duffy  against  Bingham,  and  brought 
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that  about,  and  the  result  of  it  was  to  m'ake  the  Mayor  a  v«ry 
prominent  candidate  for  the  Mayoralty,  and  I  got  up  a  petition 
which  nominated  him  independently  and  filed  it,  and  in  that  way 
I  was  connected  with  Mayor  Gaynor,  I  suppose. 

Q.  Who  else  did  you  report  to  in  the  Interborough,  besides  Mr. 
GamiDbell  ?    A.  Mostly  to  Mr.  Campbell. 

Q.  Who  else  ?  A.  Except  I  never  had  but  about  three  —  I 
think  it  was  three  meetings  with  Mr.  Shonts,  in  which  he  laid  out 
the  different  routes,  see  ?  And  finally  came  to  a  conclusion.  He  is 
quite  right  about  his  statement  that  it  was  the  intention  of  naming 
the  tunnel  the  Gaynor  tunnel.  I  remember  that  distinctly  as  being 
one  of  the  —  one  of  the  argmnents  used  why  the  Seventli  avenue 
route  should  be  adopted,  and  the  tunnel  should  go  under  —  I  think 
it  was  Beekman  street. 

Q.  That  is  that  the —  A.  It  has  passed  out  of  my  mind.  I 
don't  know  now  whether  it  was  to  go  under  the  river  at  the  foot  of 
Beekman  street,  or  some  other  street,  but  at  any  rate,  it  was  to  be 
named  the  Gaynor  tunnel. 

Q.  That  was  one  of  the  arguments,  you  say,  that  was  used  ?  A. 
What? 

Q.  You  say  that  was  one  of  the  arguments  that  was  used?  A. 
Of  course  that  was  one  of  the  arguments.  I  tried  to  show  Mayor 
Gaynor  that  it  would  be  better  to  confer  a  great  benefit  upon  pos- 
terity than  to  nurse  an  unreasonable  grouch. 

Q.  And  you  thought  naming  the  tunnel  after  him  would  help 
him  to  get  over  that  grouch  ?  A.  I  don't  know  anything  about  it. 
I  conveyed  the  intelligence. 

Q.  You  evidently  have  an  atmospheric  judgment?  A.  I  am 
only  dealing  with  facts ;  I  am  not  giving  an  opinion. 

Q.  You  dealt  with  men,  and  you  overcame  Mayor  Gaynor's 
opposition  ?    A.  I  don't  know  whether  I  overcame  it  or  not. 

Q.  Aren't  you  the  one  who  did  it?  A.  It  would  perhaps  be 
rather  presumptuous  on  my  part  to  say  I  overcame  his  opposition. 
I  did  all  I  could,  and  the  results  speak  for  themselves. 

Q.  And  you  only  received  $5,000?  A.  That  is  all.  I  never  — 
when  I  had  gotten  through — let  me  see  the  date.  Is  that  the 
voucher  ? 

Q.  That  is  the  voucher  (hands  voucher  to  witness).  At  least  — 
A.  Yes,  T  received  that  about  —  well,  about  two  years  after  my 
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services  tad  been  rendered.     That  date  refreshes  my  recollection. 

Q.  Did  you  receive  this  money  two  years  after  —  A.  I  never 
did  any  work  for  tlie  Interborough,  or  had  any  consultations  with 
them,  after,  I  think,  about  May,  1910. 

Q.  How  long  was  it  after  you  had  seen  the  Mayor  with  Mr. 
Shonts  that  this  bill  was  paid  ?  A.  It  was  paid  —  when  is  the 
receipt  signed  ?    Paid  on  that  day. 

Q.  Signed  on  March  25,  1912.  A.  Well,  it  was  paid  on  that 
day. 

Q.  I  know,  but  how  long  was  that  after  you  saw  the  Mayor  with 
Mr.  Shonts?  A.  Well,  I  saw  the  Mayor  — now,  I  can  fix  the 
date  exactly ;  if  I  had  known  I  was  going  to  be  called. 

Q.  Yes.  A.  I  know  there  was  snow  on  the  ground,  j^ow,  these 
matters,  when  I  had  finished,  it  was  not  a  matter  that,  like  a  case 
in  court,  in  which  I  kept  a  diary  and  entered  each  particular  item 
upon  my  book,  of  my  activities;  and  so  the  date  I  can't  recall,  but  I 
see  in  Mr.  Shonts's  testimony,  that  he  fixes  it  —  fixed  it  in  April. 
I  always  thought  —  I  know  there  was  snow  on  the  ground,  and  it 
was  quite  cold ;  quite  cold.    It  was  freezing. 

Q.  Well,  then,  it  would  be  some  time  prior  to  that  ?  A.  Why, 
it  was  in  1910. 

Q.  Yes;  I  am  trying  —    A.  It  was  in  1910;  that  is  my  — 

Q.  That  would  be  about  two  years?  A.  As  I  say,  if  I  had 
known  I  was  going  to  be  called  —  Mr.  Thompson  rang  me  up 
about  twenty  minutes  ago  —  I  could  have  fixed  the  date  exactly, 
but  I  should  think  it  could  be  fixed  by  the  railroad  company. 

Q.  Yes.  Is  that  the  only  money  you  received  from  the  Inter- 
borough Company  ?  A.  That  is  eatery  cent,  covering  disbursements 
and  everything  else.  I  must  have  had  about  $1&0  disbursements, 
and  the  way  it  happened  was  this :  After  the  thing  was  finished 
I  said  — they  said,  "Well,  what  are  you  going  to  charge?"  I 
said,  "Well,  you  send  me  a  check  for  whatever  you  think  my 
services  are  worth."  He  said,  "  No,  we  prefer  that  you  should 
make  a  bill."  I  made  a  bill  for  $10,000 ;  I  received  $5,000,  and 
I  signed  a  receipt. 

Q.  You  received  no  money  from  any  other  person  connected 
with  the  company?  A.  ISTot  a  cent;  not  n  cent;  nor  anv  other 
consideration. 
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Q.  Did  you  ever  take  part  in  any  negotiations  with  any  mem- 
bers of  the  Board  of  Estimate  regarding  these  matters  ?  A.  No. 
My  activities  were  confined  entirely  to  taking  reports  to  the  Mayor, 
going  over  them,  showing  him  the  projx^sed  routes,  and  arguing 
with  him  as  to  the  relative  advantage  of  having  the  subway  con- 
trolled by  the  people  who  understood  it  and  who  had  managed  it 
effectively,  and  who,  as  I  argued,  were  efficient,  and  who  could 
represent  the  city  better  than  any  municipal  staff  that  the  city 
might  necessarily  entrust  the  business  of  the  management  of  a  big 
enterprise  like  that  to. 

Q.  Well,  your  work  was  altogether  in  dealing  with  the  Mayor, 
was  it  ?  A.  In  dealing  with  the  Mayor  and  Mr.  Shonts,  or  the 
railroad. 

Q.  You  stood  between  the  railroad  and  the  Mayor?  A.  Had  to 
take  their  views  and  — 

Q  Yes,  I  understand.  That  is  all  I  want.  A.  I  did  that  until 
one  day  when  I  was  informed  that  my  services  were  no  longer 
needed.  I  had  finished  then.  I  want  it  distinctly  —  I  hope  —  I 
felt  humiliated  when  I  —  the  atmosphere  that  was  put  upon  this, 
or  the  aspect  that  I  bad  received  $5,000  to  introduce  two  people. 
I  felt  aggrieved  at  that,  and  I  want  to  state  most  emphatically  here 
that  I  received  no  such  sum  for  such  a  purpose.  It  was  only  in  the 
course  of  my  employment  that  I  made  this  appointment  and  it  was 
part  of  the  fee  tbat  I  had  received  for  what  I  considered  diligent 
and  effective  work.  I  really  believe  tbat  my  representations  —  this 
is  my  personal  belief  —  resulted  in  the  acceptance  of  the  proposi- 
tion of  the  railroad. 

By  Chairman  Thompson : 

Q.  Mr.  Towns,  how  often  did  you  see  the  Mayor?  A.  Oh,  I 
saw  him  every  night,  three  or  four  times  a  week,  whenever  he  was 
not  otherwise  engaged.    We  lived  near  each  other. 

Q.  From  October  to  around  May?  A.  Yes,  but  I  didn't  neces- 
sarily see  him  about  this  all  the  time.  We  talked.  I  would  men- 
tion —  I  think  I  would  be  within  the  mark  if  I  said  forty  or  fifty 
times. 

Q.  You  say  that  extended  in  relation  to  this  matter  until  —  I 
understood  you  to  say  from  October  around  to  May?  A.  Well, 
October  to  May.  The  Mayor  became  a.  candidate  in  October  for 
election. 


Repoet  of  Joint  Legislative  Committee  959 

Q.  October,  1911?  A.  Naturally  I  went  —  he  called  me  up, 
I  would  go  down  to  St.  James  and  see  him. 

Q.  What  year  did  the  Mayor  run  ?    A.  Ean  in  IGOQ. 

Q.  Yes.  Well,  you  mean  that  —  when  you  said  you  had  taken 
this  up  with  the  Mayor  from  October  around  imtil  May,  did  you 
mean  from  1909  to  May,  1910?  A.  I  didn't  say  that.  I  said  I 
was  first  spoken  to  by  a  representative  of  the  Interborough  in 
October,  1909.  If  you  want  to  know  what  that  was  about,  I  am 
willing  to  tell  you  what  that  was  about.  This  is  what  I  said.  I 
didn't  say  I  saw  the  Mayor  then,  but  I  talked  with  him,  but  about 
an  entirely  different  thing  —  that  he  spoke  to  me  — 

Q.  1  was  going  to  ask  if  that  talk  in  October,  1909,  had  anything 
to  do  with  what  you  received  that  $5,000  for  ?    A.  Yes. 

Q.  Well,  then,  what?  A.  I  considei'«d  so.  It  was  fi.rst  —  you 
see  there  was  the  campaign  instituted.  There  were  two  interests, 
the  tri-borough  route  in  which  the  —  naturally  the  wish  or  desire 
on  the  part  of  the  railroad  company  to  maintain  what  they  had, 
and  I  was  consulted  with  regard  to  su^'estions  of  what  could  be 
done  in  order  to  educate  the  public  up  to  the  idea  that  the  Inter- 
borough —  their  interests  would  be  conserved  by  the  Interborough 
remaining  in  control. 

Q.  Well,  what  did  that  have  to  do  with  the  Mayor  ?  A.  Had 
nothing  to  do  with  the  Mayor  — 

Q.  Did  they  want  to  know  —    A.  —  I  said  that  distinctly. 

Q.  Have  this  conference  in  reference  to  seeing  whether  the  Inter- 
borough would  support  Mayor  Gaynor's  candidacy?  A.  No;  I 
understand  the  Interborough  supported  both  candidates. 

Q.  You  said  you  had  a  great  activity  in  relation  to  the  service 
you  performed  for  $5,000,  and  as  I  understood  you  to  say,  it  com- 
menced in  October,  and  continued  until  the  following  May  ?  A. 
Quite  correct. 

Q.  Now,  what  year  ?    A.  I  thought  I  had  told  you,  in  190Q. 

Q.  And  your  service  was  all  performed,  for  which  you  received 
this  $5,000  —  your  service  was  all  performed  between  October, 
1909,  and  May,  1910?    A.  Yes,  sir. 

Q.  And  did  you  think  that  you  had  accomplished  the  result  that 
you  state,  by  bringing  the  Mayor  friendly  to  signing  these  dual 
subway  contracts  ?  A.  That  was  an  incident  of  my  employment. 
That  was  not  —  it  was  an  incident.  That  was  one  of  the  things 
that  I  sought  to  do. 
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Q.  And  jou  say  you  accomplished  it  in  that  tiine^  A.  Well, 
no.  You  have  misunderstood  me.  1  never  said  I  accomplished  it, 
Mr.  Moss,  if  I  remember  the  question  asked  me,  and  1  said  that 
modesty  forbade  me  to  say  — ^ 

Q.  Well,  I  am  a  stranger  here,  you  see.  That  is  why  I  ask  these 
questions.    A.  We  vs^ould  recognize  that. 

Q.  We  will  get  back,  now. 

Mr.  Moss. —  He  has  too  blunt  a  way  about  him,  hasn't  he ''. 

By  Obairman  Thompson: 

Q.  Then  we  will  take  out  the  word  "  accomplished  " ;  but  1  un- 
derstand that  you  felt  that  within  the  limits  of  modesty  that  any 
New  York  lawyer  can  have,  you  want  to  have  us  understand  that 
these  talks  and  activities  that  you  had  between  1909,  October,  and 
1910,  May,  had  considerable  to  do  with  making  the  Mayor  friendly 
to  the  signing  of  the  dual  subway  contract?  Now,  am  I  getting 
that  down  fair  ?    A.  Rather  confused,  Mr.  Ohairman. 

Q.  Just  put  it  your  way.  A.  I  said  I  did  certain  things ;  the 
results  speak  for  themselves.  Now,  it  may  be  attributed  to  any- 
body. Far  be  it  from  me  to  attribute  it  to  myself,  except  in  my 
closet. 

Q.  What  you  did  was  between  those  dates?  A.  Done  between 
those  dates. 

Q.  Begun  in  October,  1909,  and  your  activity  ceased  in  May, 
1910'?  A.  All,  at  least  —  twenty-five  or  —  between  twenty-five 
and  fifty  conferences. 

Q.  Now,  do  you  know,  Mr.  Towns,  that  in  1911,  July,  this 
matter  came  up  for  a  vote  in  the  Board  of  Estimate,  and  at  that 
time  Mayor  Gaynor  refused  to  vote  for  it,  and  wTote  a  letter  where 
he  used  the  word  "  rascality  "  in  relation  to  it?  A.  I  don't  know 
that.     I  have  heard  it. 

Q.  Now,  if  that  was  so,  and  that  occurred  in  July,  1911,  then 
your  accomplishment  did  not  amount  to  much,  did  it,  up  to  that 
time?    A.  Tt  would  seem  so. 

Q.  You  never  saw  him  again  afterwards?  A.  I  never  had  any 
conferences  with  him  in  relation  to  tJiis  subway  matter. 

Q.  And  your  bill  was  paid  on  March  26,  1912?  A.  T  was  told 
my  services  — 
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Q.  Your  bill  was  not  paid  until  March  26,  1912',  was  it'^  A. 
That  is  the  date  of  it.    It  was  paid  on  the  day  I  signed  the  receipt. 

Q.  Pretty  near  two  yeai-s  after  you  rendered  the  last  service? 
A.  I  am  painfully  aware  of  that,  yes. 

Q.  And  that  was  a  little  bit  before  the  Mayor  did  finally  sign 
the  contracts  ?    A.  I  don't  know. 

Q.  Signed  in  May,  1912;  that  is,  he  voted  for  it  in  1912  ?  A. 
It  had  nothing  to  do  with  that. 

Q.  You  don't  know  about  that  ?    A.  I  had  no  contingent  fee. 

Q.  'Can  you  give  us  any  facts  or  circumstances  that  might  en- 
lighten us  as  to  why  the  Mayor  felt  so  badly  about  these  contracts, 
in  July,  1911,  and  then  wrote  a  letter,  using  the  word  "  rascality," 
and  refusing  to  vote  for  them,  and  later,  in  May,  1912,  did  vote 
for  them  ?  A.  Except  to  say  that  men  and  women  are  emotional ; 
may  cry  to-day  and  laugh  to-morrow,  I  cannot  account  —  I  was 
not  in  the  Mayor's  advice  or  confidence. 

Q.  Pretty  intimate  with  him  ?  A.  I  was  not  intimate  with  him 
upon  that  subject  afterwards. 

Q.  After  you  performed  this  service,  you  never  talked  to  him 
■about  it,  or  anybody  ?  Didn't  know  anything  about  it  ?  A.  Well, 
I  never  spoke  to  him  about  the  subway. 

Q.  Well,  now,  we  will  get  back.  You  were  pretty  well  interested 
in  his  being  elected  as  Mayor  ?    A.  Very  well  interested. 

Q.  You  were  the  gentleman  who  had  charge  of  the  Duffy  case, 
and  that  made  a — ^  there  was  considerable  publicity  attached  to 
that,  and  that  brought  him  into  favor  with  the  people  ?    A.  Yes. 

Q.  Made  considerable  strength  to  his  campaign?  A.  I  am  not 
volunteering  any  opinion  about  that.     The  result  speaks  for  itself. 

Q.  You  were  very  active,  and  wanted  to  see  him  elected  Mayor  ? 
A.  I  was.    I  wanted  him  to  be  elected  Mayor. 

Q.  Did  you  have  any  activity  with  relation  to  his  campaign 
other  than  the  Duffy  case  ?    A.  Yes. 

Q.  Did  everything  you  could  to  help  see  him  elected  ?  A.  Did 
everything  I  could  to  help  see  him  elected. 

Q.  You  advised  with  him  about  his  campaign  ?    A.  Yes. 

Q.  And  as  to  the  manner  in  which  it  should  be  conducted  ?  A. 
Yes. 

Q.  And  as  to  the  public  questions  that  he  would  take  a  side  on, 
in  relation  to  the  campaign  ?    A.  I  don't  quite  understand  that 
31 
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Q.  Well,  certain  questions  always  come  up  in  a  campaign, 
where  a  candidate  has  to  take  a  stand  before  the  people,  and  make 
certain  promises  as  to  how  he  is  going  to  conduct  himself  if  he  gets 
elected.  That  is  the  ordinary  case  down  here,  isn't  it  ?  A.  Well, 
Mayor  Gaynor  was  not  a  man  that  took  advice.  You  might  operate 
on  him  by  suggestions,  but  not  advice. 

Q.  You  were  advising  with  him  during  that  campaign?  A. 
What? 

Q.  You  were  advising  him  during  that  campaign?  A.  Influ- 
encing — 

Mr.  Moss. — Suggesting. 

By  Chairman  Thompson: 

Q.  Making  suggestions?  A.  No  doubt  I  made  many  sugges- 
tions. 

Q.  You  say  in  October  you  had  a  talk  with  Mr.  Shouts  in  rela- 
tion to  these  dual  contracts;  did  you  get  convinced —  A.  I  did 
not  say  that,  I  said  the  first  time  I  saw  Mr.  Shonts,  I  think,  was 
the  latter  part  of  December,  after  Christmas. 

Q.  After  election  ?      A.  Yes. 

Q.  Were  you  convinced  these  dual  contracts  were  good  things, 
during  the  campaign  of  1909  ?  A.  I  was  always  convinced,  pro- 
vided a  proper  contract  could  be  made  to  serve  the  interests  of  the 
city,  that  it  was  better  to  have  the  arrangement  that  was  sought  to 
be  put  through.  Whether  that  was  the  final  arrangement  or  not  I 
don't  know.  But  my  impression  is  that  after  the  first  arrange- 
ment was  made,  the  Brooklyn  Rapid  Transit  came  upon  the  field 
very  suddenly  and  upset  everything. 

Q.  That  doesn't  quite  answer  my  question.  A.  What  was  your 
question  ? 

Q.  As  to  whether  in  the  fall  of  1909,  during  that  campaign,  you 
were  convinced  these  dual  subway  contracts  were  a  good  thing? 
A.  I  thought  so.  That  is,  there  was  not  any  dual  subway  contracts 
at  that  time. 

Q.  They  were  talked  about  ?  A.  There  was  not  a  dual  subway 
contract  at  that  time.  It  was  all  upon  the  knees  of  the  gods. 
Nobody  had  any  very  direct  idea.  There  was  one  fundamental 
idea,  if  I  understood  it,  and  that  was  that  the  management  of  the 
subway,  what  we  call  the  Interborough  —  that  is  what  it  is  called  — 
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Q.  Yes.  A.  Did  not  wish  the  property  which  they  had  then 
destroyed  by  public  competition,  and  I  thought  it  was  in  morals 
and  in  business  — 

Q.  The  question  was  as  to  whether  or  not  the  city  should  enter 
into  partnership  with  the  railroads,  or  build  their  own  subway. 
That  was  about  the  situation  then  ?    A.  Yes. 

Q.  And  you  were  convinced  the  proper  thing  to  do  was  for  the 
city  to  enter  into  contracts  with  the  railroads?  A.  I  was  con- 
vinced public  ownership  would  not  be  to  the  advantage  of  the  city. 

Q.  You  wanted  'the  city  to  enter  into  contracts  with  the  railroads. 
Did  you  disagree  —  A.  Don't  say  that,  Mr.  Chairman.  I  didn't 
use  the  word  "  contracts."  I  didn't  have  anything  to  do  about 
th'at.  I  was  convinced  it  would  be  better  for  the  city  to  come  to 
some  arrangement  with  the  present  management  than  to  enter  into 
competition  with  them.  Whether  it  was  to  be  done  by  contract  or 
by  some  other  method,  l^slative  enactment,  or  what  not,  that 
was  — 

Q.  Let's  see,  now.  Take  another  phase  of  it.  Did  you  think 
Mayor  Gaynor  made  a  successful  campaign  when  he  ran  for  Mayor  ? 
A.  Huh !    He  was  elected. 

Q.  You  were  with  him  in  this  campaign  ?  A.  We  only  measure 
everything  by  success. 

Q.  You  were  with  him  in  this  campaign  ?  A.  Well,  I  wasn't  a 
part  of  his  overcoat  or  his  undershirt,  but  I  saw  him  every  now  and 
then. 

Q.  And  you  think  that  the  course  of  conduct  that  he  had  during 
that  campaign  was  a  proper  course  to  insure  his  election  ?  A.  Well, 
Vox  Popvli,  Vox  Dei.    He  was  elected. 

Q.  You  thought  he  didn't  make  any  mistake.  You  thought  that 
was  a  proper  way,  the  subjects  he  stood  for  in  that  campaign  ?  A. 
I  thought  he  didn't  make  any  disastrous  mistakes. 

Q.  Now,  I  am  told  —  I  may  be  wrong  entirely  about  this,  be- 
cause I  was  not  here  —  I  am  told  pretty  near  every  time  he  ap- 
peared in  public  in  th'at  campaign^  he  brought  up  the  question  of 
this  extension  of  subways,  and  declared  against  the  plan  of  the 
city  entering  in  with  the  railroad.  A.  Yes,  and  every  time  I  saw 
him,  I  told  him  I  thought  he  made  a  mistake. 

Q.  You  thought  that  was  a  mistake  ?    A.  Yes.  , 
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Q.  Do  you  think  he  would  have  been  elected  if  he  had  not  done 
that  ?  A.  I  don't  know.  I  don't  measure  convictions  by  success. 
If  a  man  has  a  conviction  of  what  is  moral  and  right,  it  does  not 
make  any  difference. 

Q.  Was  he  convinced  he  was  right  in  the  campaign  ?  A.  I  don't 
know. 

Q.  What  do  you  think  ?  A.  I  would  not  deal  with  his  nunaerous 
thoughts. 

Q.  Did  you  advise  him  to  be  any  other  way  in  the  campaign  ? 
A.  I  told  him  I  thought  his  attitude  was  not  a  proper  one  to  take. 

Q.  Did  you  think  he  was  honest  in  his  advocacy  of  the  plan  he 
made  in  that  campaign  ?    A.  If  I  must  express  an  opinion  — 

Q.  JSTow,  you  were  friendly  to  the  Mayor.  A.  Wait  a  minute. 
One  question  at  a  time. 

Q.  You  are  right  about  that.  A.  I  think  he  was  honest.  I 
think  he  was  honest,  in  his  opinion. 

Q.  And  you  were  interested  in  him  ?    A.  What  is  that  ? 

Q.  You  were  interested  in  him.  ?    A.  Only  as  a  friend. 

Q.  You  wanted  him  to  succeed,  didn't  you  ?  A.  I  had  no  other 
interest  — 

Q.  I  mean  that.  I  mean  that.  I  am  not  —  A.  —  or  for  ap- 
pointment to  any  office. 

Q.  After  he  got  elected  you  were  interested  to  see  him  succeed  ? 
A.  What? 

Q.  You  were  interested  to  see  him  succeed,  interested  in  him  ? 
A.  I,  to  some  extent,  started  the  fire.  I  was  successful  in  the 
Duffy  case,  and  naturally,  whenever  I  could,  I  put  more  fagots 
on  it. 

Q.  After  he  was  elected,  you  wanted  him  to  succeed  as  a  Mayor  ? 
A.  Most  assuredly  I  wanted  him  to  succeed. 

Q.  Well,  how  in  the  world  could  you  possibly  advise  him  to  vote 
for  these  contracts,  after  the  campaign  he  made  against  it?  A. 
These  contracts,  as  they  at  present  exist,  were  not  the  contracts 
under  consideration  at  that  time.  The  Brooklyn  Rapid  Transit 
had  never  been  heard  of.  They  thought  they  would  confine  them- 
selves to  their  own  system.  ISTobody  had  ever  thought  of  them, 
given  them  a  thought.  When  they  came  in,  it  entirely  changed  the 
aspect  of  affairs.    If  you  ask  me  about  whether  I  approved  of  the 
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signing  of  these  contracts,  I  had  nothing  to  do  with  it.  I  was  never 
consulted  about  it,  and  I  am  not  called  upon  to  express  an  opinion. 

Q.  They  were  not  approved  until  after  your  work  was  finished  ? 
A.  Long  after  my  work  was  finished.    I  had  nothing  to  do  with  it. 

Q.  I  wanted  to  see  what  you  thought  about  this.  I  felt  inter- 
ested in  it.  A.  I  wish  to  say  that  as  far  as  my  relations  with  the 
company  were  concerned,  there  was  never  a  suggestion  of  anything 
ulterior  or  sinister  or  immoral  in  the  whole  business.  I  have  told 
you  what  I  did,  except  that  they  should  try  and  get  something,  and 
whether  they  got  it  or  not  is  for  you  to  determine. 

Chairman  Thompson. —  I  have  no  more  questions. 

Mr.  Moss. —  That  is  all. 

(Senator  Towner  takes  the  Chair.) 

J.  AspiNWALL  Hodge,  called  as  witness,  being  first  duly 
sworn,  testified  as  follows: 

By  Mr.  Moss: 

Q.  You  have  been  a  lawyer  a  good  many  years,  Mr.  Hodge? 
A.  Since  the  eighties,  some  time. 

Q.  Have  you  any  knowledge  or  information,  Mr.  Hodge,  as  to 
how  this  Admiral  suit  was  begun?  A.  My  positive  information 
is  that  derived  from  Mr.  Shonts,  the  president  of  the  Interborough. 

Q.  Yes.  Was  there  some  circumstance  that  occurred  in  your 
office  ?    A.  There  was. 

Q.  ISTow,  I  lask  you,  in  your  own  way,  to  state  your  knowledge, 
and  what  occurred  in  your  office?  A.  I  have  always  supposed 
until  the  last  few  days  that  everybody  in  New  York  who  knew 
anything  about  the  Interborough,  knew  that  the  Admiral  suit  was 
begun  at  the  instigation  of  the  Interborough,  so  much  so,  that  in 
July,  1912,  I  drew  a  complaint,  a  supplementary  bill,  a  complaint 
in  the  Federal  Court,  in  which  that  fact  was  alleged,  and  on  the 
12th  of  July,  I  think  it  was  —  it  was  certainly  in  the  first  Irwo 
weeks  of  March  —  not  July  —  Mr.  Shonts  in  my  office  testified, 
stating  that  as  early  as  July,  I  think  he  said  July,  1911,  there  was 
an  agreement  between  the  city  and  the  Interborough  that  the  ques-' 
tion  of  the  legality  of  the  contracts  that  might  be  entered  into,  and 
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testimony  of  Mr.  Marstall  yesterday,  who  said  substantially  that 
he  supposed  he  was  representing  the  Admiral  Company  in  a  liti- 
gation actually  brought  by  them  for  their  own  purposes,  substan- 
tially that  ?  A.  I  merely  noticed  that  Mr.  Marshall  stated  that  he 
did  not  know  that  he  had  been  retained  by  the  Interborough,  in 
the  sense  of  having  the  Interborough  back  of  the  Admiral  Company. 

Q.  Yes.  A.  And  that  was,  I  think,  the  first  intimation  —  I 
have  not  read  the  papers  —  the  first  intimation  I  had  that  any 
lawyer  in  JSTew  York  City  did  not  know  what  was  made  known  in 
a  public  hearing,  as  I  say,  as  early  as  three  or  four  months  before 
that  argument. 

Q.  When  you  speak  of  a  public  hearing,  of  course  it  was  in  a 
legal  sense  public,  but  it  was  restricted  to  the  persons  in  your  ofiice  ? 
A.  That  is  true. 

Q.  Your  private  ofiice?  A.  Sometimes  there  were  reporters 
there,  and  for  the  most  part  there  were  not.  I  don't  know  just  how 
far  there  was  a  publication  of  the  facts  that  were  brought  out  at 
that  particular  hearing.  I  know  that  my  action  did  not' receive 
any  support  from  the  Public  Service  Commission  or  from  the  city 
or  from  the  press  of  New  York.  And  I  attribute  the  final  decision 
in  the  action  largely  to  that,  because  upon  the  original  complaint 
the  court  held  that  the  facts  alleged  in  that  complaint  constituted 
a  right  to  the  plaintiff  to  dissolve  that  merger.  And  all  the  facts 
in  the  complaint  we  believed  were  entirely  and  utterly  proved  by 
the  testimony  of  the  witnesses  for  the  defendants,  and  no  fact  in 
the  complaint  was  left  unproved. 

Q.  Was  one  of  the  issues,  or  one  of  the  subjects  touched  upon 
in  that  case,  the  issuing  of  15,0'00  shares  of  stock  to  August  Bel- 
mont and  some  of  his  associates  for  the  'City  Island  Railroad  up 
there?    A.  No,  sir. 

Q.  That  was  not  in  that  case  ?    A.  Not  in  that  case. 

Q.  I  think  that  is  all,  Mr.  Hodge. 

Mr.  Quackenbush. —  In  view  of  a  statement  I  made  before  you 
were  counsel,  would  you  mind  asking  Mr.  Hodge  if  in  any  other 
litigation  in  which  he  was  attorney  that  was  the  subject? 

By  Mr.  Moss : 

Q.  Yes.  Was  that  involved  in  some  other  litigation?  A.  It 
was. 
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Q.  What  was  that  litigation  ?  A.  That  was  a  suit  to  endeavor 
to  procure  the  return  to  the  treasury  of  the  Interborough,  of 
$l,50Oj0O0i,  and  all  the  accruing  benefits  that  Mr.  Belmont  had 
derived  from  the  ownership  of  that  stock,  to  the  treasury  of  the 
company.  That  suit  is  still  pending,  I  believe,  in  the  Court  of 
Appeals.  I  am  not  attorney  in  either  of  those  oases,  nor  counsel 
at  the  present  time,  and  have  nothing  whatever  to  do  with  that 
litigation  now. 

Q.  Is  that  the  litigation  in  which  Mr.  Venner  was  interested? 
A.  Mr.  Venner  was  the  president  of  the  Continental  Securities 
'Company.     He  was  the  plaintiff  in  both  actions. 

Q.  Yes,  and  in  this  other  action,  to  which  Mr.  Quackenbush  has 
called  attention,  I  think  the  point  of  it  was  that  a  railroad  worth 
not  more  than  $350,000.,  had  been  taken  in  at  a  million  and  a  half, 
and  that  the  stock  of  that  railroad  had  been  issued  to  Mr.  Belmont 
and  his  associates,  who  held  the  stock  for  themselves.  A.  I  would 
not  state  it  in  that  way. 

Q.  How  would  you  state  it  ?  A.  In  the  first  place,  I  think  the 
railroads  were  worth  a  little  less  than  nothing,  as  has  been  subse- 
quently proved,  by  sales  on  the  auction  block. 

Q.  That  is  what  Mr.  'Shonts  called  the  "  mule  "  railroad  ?  A. 
Yes.  The  facts  proved  in  that  action  were  that  Mr.  Belmont  of 
the  Interborough  had  bought  that  railroad  for  $1,50'0',{)00  of  stock, 
from  Mr.  Belmont,  who  was  the  president  of  the  Interborough, 
who  had  been  acting  as  its  ^agent,  and  who  had  secured,  as  he  said, 
the  purchase  of  the  road,  for  between  three  and  four  hundred  thou- 
sand dollars.  It  had  been'  carried  upon  the  books  —  and  that 
transaction  was  carried  upon  the  books  of  the  Interborough  as  the 
purchase  of  that  railroad  for  that  price  —  $1,500,000.  And,  as  I 
have  said,  the  determination  of  that  case  is  —  that  case  is  still 
pending  in  the  Court  of  Appeals,  but  I  retired  from  that  case,  and 
all  other  cases  of  the  Continental  'Securities  Company  last 
September. 

Mr.  Moss. —  I  think  that  is  all. 

Mr.  Quackenbush. —  Would  you  mind  asking  Mr.  Hodge  to  state 
what  the  judgment  of  the  court  below  was  on  the  question  involved  ? 

Mr.  Moss. —  We  might  as  well  have  that  on  the  record. 
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Mr.  Hodge  (to  Mr.  Quackenbush) . —  Can  you  give  me  the  vol- 
ume of  that  case  —  167  Appellate  Division  ? 

Mr.  Quackenbush. —  I  can't  from  memory. 

Mr.  Hodge. —  I  think  that  was  reported  in  167,  and  I  have  never 
understood  the  opinion  rendered  by  the  Appellate  Division,  not- 
withstanding that  they  considered  the  case  for  fourteen  months, 
and  decided  1,000  cases  that  were  argued  after  that  case,  before 
they  reached  a  determination,  and  then  gave  a  short  per  curiam 
opinion.  I  have  never  been  able  to  understand  it  —  and  which  will 
give  you  an  intimation  of  how  the  case  was  decided. 

Mr.  Moss. —  It  is  up  to  the  'Court  of  Appeals  to  try  to  under- 
stand it. 

'Mr.  Hodge. —  I  hope  it  will  be.  It  is  true  that  in  that  case  it 
has  already  been  to  the  'Court  of  Appeals  on  a  demurrer  to  the  com- 
plaint, and  every  issue  of  law  was  determined  in  favor  of  the  plain- 
tiff there,  and  I  cannot  see  any  possibility  of  the  court  reversing 
itself,  although  they  may  reverse  the  Second  Department,  as  they 
sometimes  do. 

T.  H.  Gillespie,  recalled  as  a  witness,  having  previously 
been  duly  sworn,  testified  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Gillespie,  in  obedience  to  the  subpoena  of  the  Committee, 
have  you  produced  some  reports  ?    A.  I  have  the  reports,  yes,  sir. 

Q.  Let  me  have  them  ?  A.  Just  the  same  as  I  had  ten  days  ago 
before  the  sub-committee. 

Q.  How  far  back  do  they  go  ?  A.  Just  as  called  for  in  the  sub- 
poena, to  February  IS,  1914. 

Q.  Is  that  what  the  subpoena  called  for  ?    A.  Yes. 

Mr.  Shuster. —  That  is  the  date  of  the  contract,  whatever  that  is. 

Mr.  Gillespie. —  The  date  of  the  contract. 

By  Mr.  Moss: 

Q.  Well,  we  will  take  those,  and  I  will  change  this  subpoena. 

Mr.  Moss. —  Please  mark  those  in  evidence,  Miss  Stenographer. 

Mr.  GiUespie. —  I  understand  I  am  to  keep  them  in  my  pos- 
session, Mr.  Moss. 
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Mr.  Moss. —  They  are  subpoenaed  now,  and  they  are  going  to 
be  turned  over  to  the  sub-committee. 

Chairman  Thompson.- — -You  can't  keep  them. 

Mr.  Gillespie. —  I  don't  understand  so,  sir.  I  am  advised  that 
I  am  not  compelled  to  submit  these  papers ;  I  am  only  doing  so  in 
line  with  our  general  stand ;  that  we  do  not  wish  to  interfere  with 
this  'Committee,  with  the  —  with  what  they  are  trying  to  get  at. 
I  am  perfectly  willing  to  answer  any  questions,  which  is  the  same 
stand  we  have  taken  for  the  last  two  or  three  weeks ;  I  am  perfectly 
willing  to  answer  questions  with  relation  to  the  disposal  of  moneys 
we  sent  to  Pittsburgh,  but  I  cannot  submit  all  the  records  for  Mr. 
Moss  or  anybody  else  to  go  through. 

Chairman  Thompson. —  You  are  not  advised  that  by  'any  mem- 
ber of  the  Committee. 

Mr.  Gillespie. —  By  my  own  counsel. 

Chairman  Thompson. —  You  just  offer  those  papers  in  evidence. 

Mr.  Moss. —  Mr.  Gillespie,  do  those  reports  which  you  hold  in 
your  hand  show  transactions  between  your  firm  and  your  Pitts- 
burgh office,  being  the  transfer  of  money  from  New  York  to  Pitts- 
burgh, or  the  transfer  of  money  back  from  Pittsburgh  to  New 
York,  since  the  execution  of  the  contract? 

Mr.  Gillespie. —  Yes,  sir,  and  shows  what  the  Pittsburgh  office 
did  with  this  money.    For  instance,  if  you  will  allow  me,  we  — 

Chairman  Thompson. —  No,  we  won't  allow  you  to  state  what 
you  did. 

Mr.  Gillespie. —  Just  the  same  things  as  I  offered  to  state  before 
the  sub-committee  ten  days  ago. 

Mr.  Moss. —  We  are  not  asking  for  any  favors  now.  Let  me 
have  those  reports. 

Mr.  Gillespie. —  I  cannot  do  so. 

Chairman  Thompson. —  I  direct  you  to  deliver  those  reports  to 
the  Committee. 

Mr.  Gillespie. —  I  am  advised  by  counsel,  on  the  ground  that 
they  have  nothing  in  them  whatever  pertaining  to  this  contract  — 
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Mr.  Moss. —  How  do  we  know  that  ?  The  Committee  is  to  pass 
on  that.  I  may  say  to  you  —  I  want  you  to  understand,  Mt.  Oil- 
lespie,  that  the  'Committee  and  the  counsel  know  what  is  right 
about  these  matters,  and  we  are  going  to  treat  these  things  right. 
There  is  no  disposition  on  the  part  of  the  Committee  and  counsel 
to  take  your  private  affairs,  and  separate  them  from  the  matters 
that  are  germane  to  this  inquiry,  and  give  them  to  the  press,  or 
anything  of  that  sort.  There  are  in  those  papers  matters  gemnane 
to  this  inquiry.  There  may  be  other  matters  too  —  I  don't  know. 
But  certainly,  if  those  relate  to  the  passage  of  funds  between  your 
two  offices  since  this  contract  was  made,  in  view  of  the  testimony 
given  in  this  inquiry,  they  are  germane.  I  give  you  the  assiiranee 
—  the  Chairman  is  here  —  all  concerned  are  at  this  table  —  that 
these  reports  will  not  be  used  to  harass  you  or  to  annoy  you,  or  to 
publish  the  affairs  of  your  concern  to  the  community,  or  anything 
of  that  sort.  But  those  things  that,  on  examination  of  them,  ap- 
pear to  be  germane  to  this  inquiry,  will  be  brought  out  and  treated 
properly,  as  an  investigation  of  this  kind  is  intended  to  do.  We 
don't  want  you  to  have  any  misunderstanding  about  it. 

'Chairman  Thompson. —  Now,  you  are  directed  by  the  'Chair, 
and  by  the  Committee,  to  produce  those  papers  which  you  have. 

Mr.  Gillespie. —  For  the  reason  stated,  I  decline  to  produce 
them. 

'Chairman  Thompson. —  So  you  decline  to  produce  them. 

Mr.  De  Gersdorff. —  May  I  be  allowed  to  take  a  — 

•Chairman  Thompson. —  No,  you  need  not  take  any  statement. 
(To  the  stenographer.) 

Mr.  Moss. —  May  I  suggest,  Mr.  Chairman,  that  yon  — 

Chairman  Thompson. —  I  want  a  certified  copy  of  the  record. 

Mr.  Moss. —  give  one  more  direction,  and  that  is  that  he  hand 
to  you  the  papers  in  his  hands  that  he  has  produced  under  this 
subpoena. 

Chairman  Thompson. —  I  direct  you  to  hand  them  —  the  Com- 
mittee authorizes  me  to  direct  you  to  hand  those  papers  to  tbe 
'Chairman  of  this  Committee. 
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Mr.  Gillespie. —  On  the  advice  of  counsel,  and  for  the  reasons 
stated,  that  they  have  nothing  in  them  whatever  which  pertains  to 
this  contract,  I  must  decline  to  do  so. 

Chairman  Thompson. —  That  is  all. 

Mr.  Moss. —  The  witness  makes  himself  the  judge  of  the  con- 
tents of  the  papers. 

Chairman  Thompson. —  Oh,  yes.  We  will  have  to  find  that  out. 
That  is  all. 

('To  the  stenographer).  You  may  certify  a  transcript  of  this 
record  of  Mr.  Gillespie's  testimony.  I  think  he  has  already  testi- 
fied there  were  items  here  of  money  from  this  contract  that  had 
gone  to  Pittsburgh  —  he  has  already  testified  to  that,  hasn't  he  ? 

Mr.  Gillespie. —  Yes,  sir  — ■  no,  not  from  this  contract,  no ;  no, 
sir. 

Mr.  Moss. —  How  is  he  to  be  allowed  to  say,  by  an  operation  of 
his  own  mind,  whether  it  is  connected  with  this  contract?  They 
are  moneys  that  have  gone  from  his  office  in  New  York  to  his  office 
in  Pittsburgh  during  the  time  this  contract  was  running,  and  while 
receiving  money  on  this  contract. 

Mr.  Gillespie. —  That  is  true.  ^ 

Mr.  Moss. —  And  it  is  for  the  'Committee  to  decide. 

Mr.  Gillespie. —  As  a  matter  of  fact,  Mr.  Moss,  we  actually  sent 
$514,0'0'0  during  the  two  years,  and  received  back  from  there 
$335,000  — 

Mr.  Moss. —  You  are  making  a  statement  upon  the  record  in 
your  own  way,  without  submitting  your  vouchers  and  reports. 
You  are  making  yourself  the  judge  of  what  those  reports  cover. 
The  Committee,  as  it  is  investigating,  has  a  right  to  follow  those 
reports. 

Chairman  Thompson. —  You  may  stand  aside,  but  remain  in 
attendance  before  the  'Committee. 

Chairman  Thompson. —  Now,  yesterday  afternoon  I  appeared 
before  the  sub-committee,  and  asked  them  to  submit  a  report  this 
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morning  in  reference  to  tlie  testimony  taken  regarding  the  making 
of  a  prior  determination  by  the  Engineering  Department  of  the 
Public  Service  Commission,  and  various  claims  of  the  Interborough 
Railroad  submitted  to  them,  and  I  am  informed  this  morning  by 
the  Chairman  of  the  sub-committee  that  they  are  still  taking  evi- 
dence on  that,  and  he  thinks  perhaps  a  report  now  —  it  would  per- 
haps be  wise  to  permit  him  to  take  the  rest  of  the  day.  So,  under 
the  circumstances,  we  will  permit  them  to  take  evidence  in  the 
sub-committee.  I  will  state  that  there  is  no  —  the  sub-committee 
is  not  sitting  in  executive  session  because  there  is  any  reason  why 
the  public  should  not  know  what  is  going  on  in  the  sub-committee. 
If  there  is  anything  you  want  to  know,  you  have  our  consent  to  talk 
with  the  Chairman  of  the  sub-committee,  or  see  the  evidence.  We 
are  not  holding  it  there  for  that  purpose,  but  because  they  can  go 
on  without  us  and  get  the  work  along.  So  if  that  is  agreeable,  Mr. 
Moss,  I  shall  not  ask  the  sub-committee  to  report  until  they  get 
ready  later  in  the  day. 

Mr.  Moss. —  All  right. 

'Chairman  Thompson. —  Or  Monday. 

Ohandlee  Withington,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

By  Mr.  Moss: 

Q.  You  have  some  official  position?  A.  Chief  Engineer,  De- 
partment of  Finance. 

Q.  Has  the  city  at  some  recent  time  condemned  property  at  the 
foot  of  Rector  street  for  use  by  the  Lehigh  Valley  Railroad  as  a 
pier?     A.  I  cannot  answer  that  directly. 

Q.  What  is  your  information  about  it  ?  A.  They  are,  or  have  — 
I  don't  know. 

Q.  Well,  if  you  have  information  that  is  sufiicient  for  our  pur- 
pose —  this  is  a  committee  of  investigation.     A.  Yes. 

Q.  And  is  the  railroad  company  to  advance  the  funds  for  the 
purchase  of  the  property  and  for  the  construction  of  the  pier  ?  A. 
Yes,  sir. 

(Senator  Towner  in  the  Chair.) 
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Q.  Does  the  city  agree  to  allow  the  Lehigh  Valley  5  per  cent 
annually  on  the  moneys  it  invests  in  the  pier?  A.  No;  I  don't 
know ;  no. 

Q.  What  income  —  what  interest  does  it  allow  ?  A.  Term  oi 
lease. 

Q.  How  much  lease?  A.  Thirty-seven  years,  if  I  remember 
rightly. 

Q.  Well,  what  does  the  company  get  for  the  money  which  it  in- 
vests ?    A.  A  lease  of  thirty-seven  years. 

Q.  What  becomes  of  the  property  at  the  end  of  the  lease?  A. 
The  city's  —  the  city's  property  as  soon  as  the  title  vests  —  it  vests 
in  the  city,  the  title  does. 

Q.   Yes.     A.  But  the  railroad  company  pays  the  money. 

Q.  How  much  rental  does  it  pay  on  the  lease  ?  A.  I  think  the 
city  did  own  some  property  there  other  than  private  property. 

Q.  Is  there  a  contract  in  existence  for  the  construction  of  a  pier  ? 
A.  I  will  have  to  answer  that  —  I  see  the  pier  is  going  up,  so  I 
presume  there  is  a  contract,  but  it  is  a  contract  by  the  Lehigh  Val- 
ley Railroad.  The  city  don't  make  the  contract;  the  company 
m'akes  the  contract,  and  the  work  is  done  under  the  supervision  of 
the  Ohief  Engineer. 

Q.  Haven't  you  a  copy  of  the  contract  in  those  books?  A.  ISTo, 
sir,  I  only  have  the  resolution  of  the  Commissioner  of  the  Sinking 
Fund  which  authorizes  the  lease. 

Q.  Let  me  see  that,  please. 

(Book,  being  proceedings  of  the  Commissioner  of  the  'Sinking 
Fund  of  the  city  of  New  York,  is  handed  to  counsel  by  the  witness.) 

Q.  You  have  no  copy  of  the  agreement  in  your  ofBce  ?  A.  No, 
sir. 

Q.  Other  than  this  which  you  have  produced  in  the  resolutions  ? 
A.  No,  sir. 

Q.  I  suppose  a  copy  of  that  contract  is  with  the  Lehigh  Valley 
Company  ?    A.  Presumably.    I  presume  so,  yes,  sir. 

Q.  Does  that  other  book  which  you  have  contain  anything  re- 
lating to  this?  A.  That  is  a  resolution  in  1914  which  mgved  the 
location  of  the  piers ;  that  is  all. 

Q.  That  is  all  ?    A.  It  don^t  change  the  lease, 
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Mr.  Moss. —  Just  let  us  mark  this  in  evidence,  and  you  may 
leave  this,  and  we  will  study  it  over. 

(Page  1392  of  the  proceedings  of  the  Commissioner  of  the  Sink- 
ing Fund  of  the  City  of  New  York  is  marked  in  evidence  las  Ex- 
hibit No.  1  of  February  26,  1916,  V.  E.  Valva.) 

Mr.  Moss. —  Now  we  will  have  Mr.  Boss. 

David  W.  Ross,  called  as  a  Avitness,  being  first  duly  sworn, 
testified  as  follows: 

By  Mr.  Moss: 

Q.  Mr.  Ross,  what  is  your  business  and  your  position  ?  A.  I  am 
vice-president  of  the  Interborough  Rapid  Transit  Company  and  the 
New  York  Railways  Company,  in  charge  of  the  purchasing  of  ma- 
terials and  real  estate,  insurance. 

Q.  Do  you  have  to  do  with  the  purchase  of  coal  ?    A.  Yes,  sir. 

Q.  Who  does  the  buying  of  coal  ?    A.  I  do. 

Q.  Who  authorizes  or  approves  of  the  purchase  ?  A.  Well,  the 
president,  of  course,  approves  my  acts. 

Q.  Anybody  else?  A.  The  board,  the  board  of  directors  ap- 
prove all  contracts. 

Q.  Yes.  Well,  when  you  make  your  arrangements  to  purchase 
coal,  you  report  to  somebody.  Whom  do  you  report  to  ?  A.  To  the 
president. 

Q.  And  does  the  president  submit  these  reports  to  the  board  of 
directors?    A.  As  a  rule,  yes,  sir. 

Q.  Is  there  any  committee  of  the  board  that  you  have  to  deal 
with?    A.  'No,  sir. 

Q.  Your  dealings  are  directly,  then,  withMx.  Shonts?  A.  Yes, 
sir. 

Q.  Do  you  ever  come  in  contact  with  Mr.  Berwind  in  these  mat- 
ters?   A.  Yes,  sir,  I  have. 

Q.  How  so?  A.  We  have  had  a  contract  with  Mr.  Berwind's 
company,  Berwind- White  Coal  'Company. 

Q.  You  have  a  contract  for  the  purchase  of  coal  from  Mr.  Ber- 
wind's company,  and  this  is  the  same  Mr.  Berwind  who  is  one  of 
the  directors  of  the  company  ?    A.  Yes,  sir. 

Q.  Who  tests  and  passes  on  the  coal  ?  A.  Our  superintendent 
of  motive  power. 
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Q.  Who  is  that?    A.  Mr.  H.  G.  iSteott. 

Q.  Is  that  test  final  which  he  makes  ?    A.  Yes,  sir. 

Q.  Does  he  certify  the  test  to  you  ?    A.  Yes,  sir. 

Q.  Do  you  go  behind  his  report  at  all  ?    A.  ISTo,  sir. 

Q.  Do  you  —    A.  He  has  chemists. 

Q.  You  consider  him  an  expert  and  accept  his  report  ?  A.  Yes, 
sir. 

Q.  What  quantity  of  coal  does  the  company  use  annually  ?  A. 
About  475,000  tons  approximately. 

Q.  That  is  distributed  among  how  many  stations?  A.  Two 
power  houses,  one  at  Fifty-ninth  street  and  North  Eiver,  and  one 
at  Seventy-fourth  street  and  East  River. 

Q.  What  is  the  proportion  between  those  two  power  houses  ?  A. 
Almost  —  it  is  about  equally  divided. 

Q.  Is  the  coal  which  you  supply  to  these  power  houses  bitumin- 
ous or  anthracite?    A.  Bituminous. 

Q.  No  anthracite  at  all  ?    A.  No,  sir. 

Q.  How  do  you  receive  your  coal,  by  rail  or  by  water?  A.  It 
comes  in  by  rail,  then  is  delivered  to  our  power  houses  by  lighters. 

Q.  These  lighters  take  it  from  the  docks  and  carry  the  cars 
around  ?  A.  No,  delivered  in  lighters  carrying  from  700'  to  1,200' 
tons. 

Q.  'They  don't  take  the  cars'  ?    A.  No. 

Q.  The  coal  is  shifted  ?  A.  Dumped  into  the  lighters  and  then 
taken  to  our  power  houses. 

Q.  Is  your  coal  that  is  received  that  way  —  do  you  have  any  by 
water  at  all  ?    A.  No,  sir.    It  all  comes  by  rail  to  New  York. 

Q.  Well,  do  you  pay  for  the  coal  as  delivered  on  the  ears,  or  as 
delivered  at  the  power  houses?  A.  As  delivered  at  the  power 
houses.    Our  own  weights. 

Q.  The  same  coal  would  be  —  that  you  buy,  would  be  satisfac- 
tory to  each  power  house  plant,  I  suppose  ?    A.  Yes. 

Q.  Do  you  weigh  the  coal  as  it  is  taken  out  of  the  lighter,  or 
when  it  is  put  into  the  lighter  ?    A.  As  it  is  taken  out  of  the  lighter. 

Q.  Does  the  company  require  a  special  quality  of  coal,  or  can 
they  use  ordinary  grades  ?  A.  No,  we  require  a  coal  that  makes 
very  little  smoke,  low  in  bond,  and  we  want  also  a  coal  that  has 
large  heat  units,  with  as  large  number  of  heat  units  as  possible. 
We  buy  our  coal  on  a  B.  R.  U.,  which  is  British  Thermo  Unit 
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basis,  and  as  it  is  analyzed,  we  either  pay  so  much  above  the  base 
price,  or  if  it  is  lower  in  beat  units  than  the  contract  calls  for,  why 
we  make  a  deduction,  if  it  runs  under  the  standard  number  of  heat 
units,  which  my  recollection  is  14,2'50  British  Thermal  Units. 

Q.  Do  you  use  the  underfeed  or  the  overfeed  stoker  system  ?  A. 
Underfeed. 

Q.  What  is  the  chemical  requirement  for  your  coal  further  than 
you  have  stated  ?  A.  My  recollection  is  that  20  per  cent  of  volatile 
matter,  tie  standard  is.  Goal  must  be  of  good  steam,  caking,  run 
of  mine,  bituminous  coal,  free  from  all  dirt  and  excessive  dust,  a 
dry  sample  of  which  will  approximate  the  company's  standard  in 
heat  value  and  analysis,  as  follows:  Carbon,  71  per  cent;  volatile 
matter,  20  per  cent;  ash,  9;  British  Thermal  Units,  14,100';  sul- 
phur, 1^  per  cent.  (Witness  refers  to  specifications.)  This  is 
evidently  an  old  specification. 

Q.  Will  you  send  us  a  specification  such  as  is  used  now?  A. 
The  last  one,  yes,  sir.    The  British  Thermal  Unit  has  been  changed. 

Q.  Is  the  price  at  whicii  you  purchase,  a  flat  figure,  or  do  you 
pay  premiums,  and  exact  penalties  ?  A.  It  is  a  base  price,  based 
on  our  specifications,  and  we  pay  a  premium  when  the  coal  runs 
higher  in  B.  T.  U.  than  the  standard,  or  make  a  deduction  if  it 
runs  under  the  standard. 

Q.  Yes.  And  that  appears  —  all  this  appears  on  the  regular 
specification,  of  which  you  are  going  to  send  me  a  copy  ?  A.  Yes, 
sir. 

Q.  When  in  the  market  for  coal,  is  it  your  custom  to  advertise 
for  prices,  or  do  you  send  tenders  asking  for  bids?  A.  We  send 
out  inquiries.     We  don't  advertise. 

Q.  We  will  ask  you  to  send  us  a  copy  of  those  last  ones  you  have 
used.     You  will  do  that,  will  you?     A.  Yes,  sir. 

Q.  Will  you  state  the  names  of  the  concerns  to  whom  you  send 
invitations  ?  A.  We  have  only  been  sending  them  to  two  com- 
panies, the  only  companies  we  would  feel  safe  in  placing  our  con- 
tracts with.  You  see,  we  have  but  very  little  storage  capacity, 
probably  about  enough  for  probably  ten  days,  and  we  have  to  be 
sure  of  having  a  supply  of  coal  at  all  times,  of  course,  so  they  are 
practically  the  only  two  companies  we  would  feel  safe  in  placing 
coal  contracts  with. 
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Q.  What  are  their  names?  A.  One  is  the  Consolidation  Coal 
Company  and  the  other  is  the  Berwind- White  Company. 

Q.  Are  there  any  persons  connected  with  the  Interborough  Rail- 
road interested  in  the  'Consolidation  Company?  A.  No,  sir,  not 
that  I  know  of. 

Q.  Are  there  any  persons  in  the  Interborough  Company  inter- 
ested in  the  Berwind  'Company  besides  Mr.  Berwind  ?    A.  No,  sir. 

Q.  Are  you  under  any  contracts  now  for  the  supplying  of  coal  ? 
A.  Yes,  sir. 

Q.  What  contracts-?  A.  We  have  a  contract  with  those  two 
companies. 

Q.  Will  you  state  the  quantities  of  the  coal  that  you  are  under 
contract  for  ?  A.  My  recollection  is  that  our  contract  with  the  'Con- 
solidation is  for  20i0,O'0O  tons  a  year,  10'  per  cent  more  or  less,  and 
with  the  Berwind-White  I  think  20'0',000  or  2'50',00'0  tons  a  year, 
10  per  cent  more  or  less. 

(Assemblyman  Kincaid  takes  the  Chair.) 

Q.  When  do  those  contracts  expire?  A.  Two  years  from  next 
July,  first  of  July. 

Q.  Those  two  contracts  cover  all  the  coal  you  are  buying?  A. 
All  the  coal  we  are  using  in  the  power  houses.  We  use  some  black- 
smith coal  and  some  anthracite  ■coal  for  heating  purposes,  but  — 

Q.  How  much  would  that  amount  to  ?  A.  That  probably  would 
amount  to  about  3'0,000'  tons  a  year. 

Q.  Where  do  you  get  that  from  ?  A.  Various  people.  We  get 
bids  from  nearly  everybody  that  handles  it,  and  give  it  to  the  low 
bidder.  I  think  right  now  we  have  got  contracts  with  —  our  with 
order  was  placed  with  Parrish,  Phillips  &  'Company. 

Q.  How  many  years  have  you  been  buying  from  these  concerns, 
the  Consolidation  Company  and  the  Berwind  Company  ?  A.  Well, 
I  have  been  buying  from  them  ever  since  I  have  been  with  the  com- 
pany, 'End  I  think  they  did  for  a  number  of  years  before  that  —  I 
presume  ten  years  or  more. 

Q.  Those  two  companies  for  ten  years  or  more  have  supplied  this 
large  quantity  of  bituminous  coal  ?    A.  Practically  all  the  coal. 

Q.  What  prices  are  you  paying  each  concern  ?  A.  Just  the  same 
price,  $3.23  a  ton  is  my  recollection.    We  pay  them  both  the  same. 

Q.  What  would  that  be  at  the  mines,  f.  o.  b.  ?  A.  I  don't  know 
exactly  that. 
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Q.  What  is  your  best  judgment?  A.  I  imagine  somewhere 
around  $1.25  a  ton  at  the  mine. 

Q.  And  are  those  prices,  $3.23,  which  you  have  mentioned,  in 
■any  important  way  varied  by  the  premiums  or  penalties  in  prac- 
tice ?  Have  those  prices  been  appreciably  varied  by  penalties  and 
premiums?  A.  ISTot  very  much.  Sometimes  there  is  an  increase 
in  the  price.  Sometimes  there  is  a  decrease.  But  it  does  not  vary- 
very  much. 

Q.  A  negligible  amount?  A.  It  doesn't  vary  very  much  from 
the  standard  price,  because  they  select  the  coal.  They  try  to  get 
coal  that  comes  up  to  the  specifications.  In  some  cases  the  Berwind- 
White  coal  runs  a  good  deal  higher  in  heat  units  than  some  we  get 
from  the  Consolidation  and  lower  in  volatile.  We  have  to  have  coal 
that  makes  little  smoke. 

Q.  Which  makes  more?    A.  Berwind  makes  more. 

Q.  And  produces  more  heat  ?    A.  And  produces  more  heat. 

Q.  Then  the  Berwind  coal  is  much  better  than  the  Consolida- 
tion ?    A.  Very  considerably  better  for  our  purpose. 

Q.  Why  don't  you  try  to  get  it  all  from  the  Berwind  Company  ? 
A.  We  feel  safer  in  having  contracts  with  two  companies-.  Kight 
now  — 

Q.  Who  tells  you  that?  A.  Well,  I  don't  know  that  anybody 
tells  me. 

Q.  Have  you  talked  that  over  with  Mr.  Shonts?  A.  I  have 
talked  with  Mr.  Shonts  every  year. 

Q.  What  did  he  ever  say  to  you  about  it  being  safer  by  having 
two  companies  ?    A.  I  don't  know  that  he  ever  told  me. 

Q.  You  never  mentioned  that  to  him.  He  is  interested  in  prac- 
tically every  detail  in  this  matter  ?    A.  Yes,  sir. 

Q.  How  is  it  you  haven't  talked  with  him  upon  that  subject? 
A.  I  have  talked  with  him  about  the  coal  contracts. 

Q.  Did  you  ever  tell  Mr.  Shonts  that  the  Berwind  coal  was  a 
great  deal  better  than  the  Consolidation  ?    A.  Yes. 

Q.  At  the  same  price  ?    A.  Yes,  sir. 

Q.  Did  he  ever  tell  yon  not  to  buy  it  all  from  the  Berwind  Com- 
pany ?    A.  Well,  I  don't  know,  we  never  discussed  it. 

Q.  Did  he  —  never  discussed  it?  Why  didn't  you?  A.  Well, 
I  discussed  coal  contracts  with  him  a  good  many  times. 
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Q.  This  particular  matter  ?    A.  I  never  discussed  the  matter  — 

Q.  Why  didn't  you  ?  A.  —  of  placing  it  all  with  the  Berwind 
'Company. 

Q.   Well,  why  didn't  you  ?    A.    It  didn't  enter  my  head. 

Q.  Why  didn't  you  ?  You  say  the  coal  is  much  better,  makes 
less  smoke,  produces  more  heat,  and  you  think  it  is  better  to  have  — 
safer  to  have  your  contract  with  two  companies.  Well,  now,  when 
you  have  a  question  in  your  mind  as  between  a  much  better  coal  on 
the  one  side,  and  possibly  on  the  other  side  the  safety  of  having 
two  contracts,  why  did  you  take  the  responsibility,  when  you  can 
share  it  with  Mr.  Shonts  ?    A.  You  see,  we  pay  for  it  — 

Q.  You  pay  the  same  price  ?    A.  —  the  same  in  each  case. 

Q.  But  one  coal  is  much  better  than  the  other,  you  say  ?  A.  We 
pay  for  it  when  it  is  better. 

Q.  What?  A.  We  pay  for  so  many  B.  T.  TJ.'s,  you  know,  so  we 
get  the  same  thing  from  each  company. 

Q.  Well,  you  mean  so  far  as  the  going  out  of  the  money  is  con- 
cerned, but  isn't  it  much  better  so  far  as  space  and  practical  opera- 
tions aTe  concerned  to  have  the  best  coal  ?  A.  There  is  not  enough 
difference  to  amount  to  anything.     They  are  close  to  the  same. 

Q.  You  told  me  there  was  considerable  difference?  A.  There 
is  a  difference. 

Q.  A  noticeable  difference.  One  produces  less  smoke.  A. 
Higher  in  heat  units,  'and  some  lower  in  smoke. 

Q.  Better  coal ;  burns  itself  out  and  does  not  throw  out  its  sub- 
stance in  smoke  upon  the  atmosphere  ?  A.  The  other  is  good  coal, 
too. 

Q.  The  other  is  good  coal  too,  or  you  wouldn't  buy  it.  Well,  I 
guess  we  have  all  there  is  on  that  subject.  Now,  then  —  do  you 
pay  premiums,  or  make  deductions  mostly  on  this  coal  ?  A.  Well, — 

Q.  Do  you  pay  premiums  mostly,  or  make  deductions  ?  A.  We 
do  both. 

Q.  Which  is  —  exceeds  —  if  you  figure  it  up,  is  it  greater  on 
the  premium  or  —  A.  On  the  average  we  pay  a  premium  on  the 
Berwind- White  Company,  because  their  .coal  runs  higher  than  our 
standard  requirements.  And  on  the  average  we  make  a  deduction 
from  the  other  company. 

Q.  Then  most  of  the  deduction  is  done  on  the  Consolidation, 
most  of  the  premium  is  on  the  Berwind  coal.    How  much  does  the 
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premium  amount  to  in  a  year  ?  A.  Oh,  very  little,  a  few  cents  a 
ton,  I  should  say. 

Q.  How  much  in  the  course  of  a  year  on  all  these  tons;  how 
much  does  it  amount  to  ?  A.  Probably  around  $25,000',  maybe, 
in  a  year. 

Q.  Yes,  and  how  is  that  • —  A.  The  deduction  on  the  other  com- 
pany would  be  pretty  near  the  same. 

Q.  Then  there  is  a  premium  given  to  the  Berwind- White  of 
$26,000,  and  a  deduction  against  the  Consolidation  of  about 
$25,0O<3  a  year.  How  are  those  premiums  and  deductions  deter- 
mined?    A.  By  the  analysis  of  the  coal. 

Q.  By  your  chemists?  A.  You  will  find  in  the  specifications 
they  say  how  they  are  made. 

Q.  You  might  read  it  in  the  record  (referring  to  the  specifica- 
tions) .    A.  This  is  not  the  latest  copy. 

Q.  How  far  back  is  that?  A.  I  see  it  is  preliminary  specifica- 
tions, 1906  and  190'7,  gotten  out  then.  It  has  been  changed  some 
since  then. 

Q.  Perhaps  you  had  better  give  me  the  later  one  and  not  put 
that  on  the  record.  Now,  you  have  a  record  showing  how  these 
different  coals  have  been  running  chemically,  haven't  you  ?  A. 
Yes,  sir. 

Q.  Will  you  produce  that  record  ?  A.  Copies  of  our  -^  I  don't 
have  it  in  my  ofiice,  but  I  can  get  it  from  the  Superintendent  of 
Motive  Power. 

Q.  Will  you  send  that  to  me?  A.  Yes,  sir.  You  just  want  an 
average  statement,  I  suppose  ?    You  don't  want  a  record. 

Q.  I  would  like  to  have  a  record.  A.  They  analyze  several 
samples  from  each  lighter,  you  know.  It  would  be  very  volumin- 
ous.    If  you  wanted  them  all,  of  course  —  over  what  period  ? 

Q.  I  will  take  an  average,  and  see  how  it  works  out.  A.  Per 
month  ? 

Q.  Per  month.    A.  Per  month. 

Q.  And  see  how  it  works  out.    A.  You  see  — 

Q.  Have  you  conferred  with  any  other  dealers  in  coal  with  the 
object  of  getting  a  better  price?  A.  No,  I  have  only  talked  with 
these  two  companies. 

Q.  Why  haven't  you  conferred  with  other  dealers,  to  get  a  better 
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price?  A.  Well,  because  —  I  would  not  feel  safe  in  doing 
business  — 

Q.  Well,  why  ?  A.  Tbere  are  other  companies  that  I  might  feel 
safe  with,  but  they  don't  handle  the  right  kind  of  coal ;  but  these 
are  the  only  two  companies  that  handle  the  kind  of  coal  we  want, 
that  we  feel  safe  in  doing  business  with.  The  Berwind-White  has 
its  own  coal  equipment,  owns  its  own  coal  cars,  its  own  lighters, 
they  use  their  coal  cars  and  their  lighters  practically  as  a  storage 
place  for  coal  for  us. 

Q.  Well,  they  could  afford  to  do  it.  They  have  had  a  monopoly 
for  ten  years.  A.  ISTot  a  monopoly.  The  Consolidation  Coal 
Company  — 

Q.  Well,  a  monopoly  between  the  two  of  them.  The  Consolida- 
tion has  some  coal  cars,  too  ?    A.  They  don't  own  their  own  oars. 

Q.  They  are  fit  to  furnish  that  goods  at  the  same  price  and  they 
don't  own  their  own  cars?  A.  That  is  a  very  strong  substantial 
concern. 

Q.  Are  there  no  others  ?  A.  Not  that  I  know ;  not  as  strong  as 
those  two. 

Q.  Are  you  going  to  swear  there  are  none?  A.  I  said  I  don't 
know  of  any  as  strong  as  those  two. 

Q.  You  are  an  expert  and  have  been  on  this  job  for  a  good  many 
years.  I  ask  you,  are  there  no  other  strong  coal  companies  that 
could  supply  coal  to  your  company  ?  A.  I  don't  know  of  any,  with 
the  kind  of  coal  we  want. 

Q.  Have  you  tried  to  find  out  ?    A.  Yes,  sir. 

Q.  How  ?    A.  I  don't  know  of  any. 

Q.  How  have  you  tried  to  find  out?  A.  Well,  I  have  the  sub- 
ject in  mind  all  iie  time. 

Q.  How  have  you  tried  to  find  out  ?  Having  the  subject  in  mind 
don't  help  us  very  much  to  know  what  you  have  been  doing.  A. 
Well,  I  don't  know  how  I  could  explain  what  I  mean. 

Q.  Well,  try  and  explain  what  you  mean.  What  have  you  done 
to  try  to  find  out  whether  you  cannot  get  a  better  price  for  your 
coal  ?  A.  Well,  there  would  not  be  any  use  in  getting  a  price  from 
a  company  you  would  not  do  business  with. 

Q.  Why  wouldn't  you  do  business  with  it?  A.  I  don't  know  of 
any  other  company  who  could  furnish  us  the  amount  of  coal  we 
want. 
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Acting  Ohairnian  Kincaid. —  Answer  the  question.  Have  you 
tried  to  find  out  whether  any  other  company  could  do  that  or  not  ? 

By  Mr.  Moss: 

Q.  What  have  you  done  ?    A.  I  liave  made  inquiries. 

Q.  Have  you  asked  for  bids  from  other  companies  ?    A.  No,  sir. 

Q.  Why  haven't  you?  A.  Because  I  don't  know  of  any  other 
companies  we  would  want  to  do  business  with. 

Q.  Wouldn't  you  find  out  by  asking  for  bids  ?    A.  No. 

Q.  Supposing  you  were  to  submit  offers  to  all  of  the  coal  com- 
panies to  supply  this  great  amount  of  coal  that  you  use,  then  they 
would  furnish  you  with  their  bids,  and  you  could  determine 
whether  there  is  a  likelihood  of  their  supplying  the  coal.  Maybe 
they  would  even  give  you  bonds.  Maybe  they  would  like  to  have  a 
look-in  ?  A.  Bonds  wouldn't  do  us  any  good  if  we  did  not  get  the 
coal. 

Q.  'It  would  be  some  assurance  from  the  people  that  gave  the 
bonds  that  the  people  behind  them  would  give  the  ooal  ?  A.  It 
would  help. 

Q.  Tou  have  not  made  an  effort  ?    A.  I  have. 

Q.  Well,  what  effort  have  you  made?  A.  It  does  not  require 
effort. 

Q.  But  you  say  you  have  made  an  effort.  What  was  the  effort 
you  made?    A.  I  am  on  the  lookout  all  the  time. 

Q.  What  does  that  mean?  A.  If  I  learn  of  some  companies, 
some  other  company  that  furnishes  as  good  coal  as  they  do,  and  is 
as  strong  as  they  are  — 

Q.  How  do  you  find  that  out?  Now,  you  say  you  are  on  the 
lookout, —  looking  up  or  looking  down?    A.  Straight  ahead. 

Q.  Is  that  the  way  to  get  coal,  by  looking  straight  ahead  ?  A. 
If  there  is  anybody  in  the  coal  business  that  wants  to  do  business, 
they  come  around  and  see  me. 

Q.  Aren't  there  other  companies  who  are  anxious  to  do  business  ? 
A.  I  don't  know  of  any  other. 

Q.  Don't  you  know  any  at  all,  any  other  ?  A.  Other  companies 
are  anxious  to  do  business,  but  T  don't  know  of  any  company  that 
can  furnish  us  what  we  want. 

Q.  Have  you  tried  to  find  out  ?  Isn't  this  coal  question  a  burn- 
ing question  to  the  coal  trade?    A.  Yes. 
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Q.  You  say  it  is.  What  have  you  tried  to  do  to  find  out  whether 
or  not  these  gentlemen  in  the  burning  industry  could  furnish  you 
some  coal  at  a  cheaper  price?  A.  Well,  I  have  asked  companies 
for  prices  — 

Q.  Do  you  know  that  this  question  —  A.  —  that  I  would  feel 
safe  in  doing  business  with. 

Q.  Do  you  know  that  this  question  of  the  price  of  coal  affects  the 
city  of  New  York,  and  the  people,  and  the  treasury  of  the  city  of 
New  York,  as  well  as  it  does  the  treasury  of  the  Interborough  ?  A. 
It  does  not  yet,  but  it  will. 

Q.  Doesn't  it?  A.  It  will  when  the  new  contract  becomes 
effective. 

Q.  Doesn't  the  operating  expense  interest  the  city  of  New  York  ? 
A.  Not  'at  present. 

Mr.  Quackenbush. —  Not  in  the  slightest. 

Q.  Well,  this  contract  runs  on  for  two  years,  doesn't  it?  A. 
Yes,  sir. 

Acting  Chairman  Kincaid. — ■  'The  witness  testified  he  made  in- 
quiries, and  he  has  not  testified  of  whom  nor  where. 

By  Mr.  Moss: 

Q.  Whom  did  you  make  those  inquiries  of  ?  A.  Just  those  two 
companies,  the  'Consolidation  and  the  Berwind- White. 

Q.  Did  you  make  inquries  of  any  other  companies  ?  A.  No,  I 
didn't  ask  any  other  company. 

Q.  Why  ?    A.  Because  I  didn't  know  of  any  other  company. 

Q.  Whom  did  you  make  inquiries  of  ?    A.  Just  those  companies. 

Q.  And  they  told  you  their  competitors  couldn't  do  any  better  ? 
A.  No.     They  didn't  tell  me  that. 

Q.  What  did  they  tell  you  ?    A.  They  gave  me  their  prices. 

Acting  Ohairm'an  Kincaid. —  It  comes  to  the  fact  they  didn't 
make  any  inquiries. 

Mr.  Moss. —  It  looks  that  way. 

Mr.  Ross. —  Not  from  any  other  than  those  two  companies. 
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By  Mr.  Moss: 

Q.  Is  August  Belmont  interested  in  the  iConsolidation  Company  ? 
A.  No. 

Q.  Are  you  sure  he  isn't  ?    A.  Quite  sure  he  isn't. 

Q.  Hasn't  he  some  of  the  bonds  of  that  company?  A.  I  don't 
know.  I  never  heard  of  his  having.  He  may  have.  If  he  has  I 
never  heard  about  it. 

Q.  Your  inquiries  did  not  go  as  far  as  that  ?    A.  ~No. 

Q.  Have  you  tested  any  coal  and  found  it  unsatisfactory  coal, 
offered  by  other  companies  ?    A.  I  don't  know  as  to  that. 

Q.  You  haven't,  have  you  ?    A.  I  don't  loiow  as  to  that. 

Q.  You  have  no  knowledge  or  information  on  that  subject?  Do 
you  honestly  believe  that  the  concerns  you  are  taking  coal  from  are 
the  only  coal  producing  companies  that  could  take  proper  care  of 
you,  both  as  to  quality  and  service  ?    A.  Yes,  sir. 

Acting  Chairman  Kinoaid. —  That  belief  does  not ,  seem  to  be 
founded  on  anything. 

Q.  Now  I  am  going  to  ask  you  what  foundation  you  put  under 
that  belief  ?  A.  They  are  the  only  companies  that  I  know  of,  doing 
business  in  this  territory,  that  we  would  f«el  safe  in  doing  business 
with.  If  I  learn  or  can  find  any  others,  I  can  send  them  inquiries 
OT  try  to  do  business  with  them.  I  don't  know  of  any  others  at 
present. 

Q.  Don't  you  think,  Mr.  Boss,  that  if  you  should  get  some  other 
company  to  take  the  place  of  the  Berwind  Company,  that  if  you, 
using  your  discretion,  should  find  some  other  company  that  could 
supply  or  would  supply  this  coal,  that  your  job  might  be  in  danger  ? 
A.  No,  T  don't  think  it  would. 

Q.  Don't  you  think  it  is  advantageous  to  you  personally,  having 
some  power  of  discretion,  to  prefer  the  company  in  which  Mr.  Ber- 
wind is  interested?  A.  Well,  I  never  made  any  change  in  that 
respect.    They  were  buying  coal  from  those  two  companies. 

Q.  You  found  it,  and  you  have  continued  it,  thought  it  was  a 
wise  thing  to  do  ?    A.  I  never  thought  about  it  in  that  light  at  all. 

Q.  You  never  thought  of  changing  ?  A.  I  didn't  think  of  it  in 
that  light. 

Q.  Really,  the  matter  of  changing  has  never  come  to  you  seri- 
ously, has  it  ?    A.  I  wouldn't  Icnow  who  to  change  to. 
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Q.  It  has  never  come  to  you  seriously?  You  have  no  serious 
interest  in  trying  to  change,  have  you  ?  A.  Not  as  long  as  we  are 
taken  care  of  as  well  as  we  have  been. 

Q.  If  you  get  coal  for  fifty  cents  a  ton  less,  it  would  not  interest 
you  ?    A.  I  don't  think  there  is  a  chance. 

Q.  If  you  could  get  coal  for  fifty  cents  a  ton  less,  it  would  not 
interest  you  ?  A.  It  would  interest  me  very  much  if  we  got  it 
five  cents  a  ton  less. 

Q.  Do  you  think  it  might  lose  you  your  job?  A.  I  am  quite 
sure  it  would  not,  if  I  could  get  it  for  a  lower  price. 

Q.  Well,  if  you  had  competitors  trying  to  come  in,  they  would 
have  to  pass  the  chemical  test  which  is  under  you,  wouldn't  they? 
A.  Yes,  sir. 

Q.  And  the  finding  of  that  chemist  is  a  matter  you  would  not 
interfere  with  at  all  ?  A.  The  chemist  does  not  report  to  me.  He 
reports  to  the  Superintendent  of  Motive  Power. 

Q.  You  would  not  interfere  with  it?  A.  I  could  not  interfere 
with  it.    I  don't  have  anything  to  do  with  it. 

Q.  Have  you  ever  been  requested  by  any  one  for  the  company 
to  continue  with  your  present  suppliers  of  coal  ?    A.  No,  sir. 

Q.  In  what  respect  do  you  require  a  better  coal  than  the  New 
York  Edison  requires  ?  A.  I  don't  know  that  it  would  require  any 
better  coal  than  they  do,  as  far  as  that  is  concerned. 

Q.  Do  you  require  as  good  a  coal  as  they  require  ?  A.  Yes,  sir. 
We  want  the  best  coal  we  can  get. 

Q.  But  no  better  than  they  require  ?  A.  We  want  the  best  we 
can  get. 

Q.  But  their  demands  are  just  as  great  as  yours,  aren't  they,  as 
to  quality?    A.  Approximately. 

Q.  Yes.  Did  you  ever  buy  any  coal  from  the  Fairmount  or 
(Somerset  Companies  ?  A.  The  Somerset  is  part  of  the  'Consoli- 
dation OoaJ  Company.  Formerly  known  as  the  Somerset,  Our 
contract  used  to  be  with  the  S^omerset  Coal  Company. 

Q.  Then  the  Fairmount  and  the  Somerset  are  combined  with 
the  —    A.  Part  of  the  Consolidation. 

Q.  How  many  big  operatives  offered  you  coal  last  year  ?  A.  I 
don't  recall. 

Q.  Did  any  ?    A.  No. 
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Q.  Are  you  sure  no  other  companies  offered  you  coal,  or  no  other 
operatives  offered  you  coal  last  year  ?  A.  JSTo,  I  think  —  probably 
during  the  past  year^  probably  have  been  several. 

Q.  Who  would  ?    A.  I  don't  recall  the  names  of  them. 

Q.  Who  were  they  ?    A.  I  can  find  out,  but  I  don't  recall. 

Q.  I  know.  i     , , 

Assemblyman  Burr. —  Don't  you  know  the  names  of  the  dif- 
ferent operators  ? 

Mr.  ExDss. —  Davis  Coal  &  Coke  Company. 

By  Mr.  Moss: 

Q.  Have  they  quoted  you  any  price?  A.  Some  time  ago  they 
did. 

Q.  How  long  ago  ?  A.  About  —  oh,  I  guess  about  a  year  and 
a  half  'ago. 

Q.  Who  else  ?    A.  I  don't  recall  the  names  of  any  others. 

Q.  Did  the  Evansburg  Coal  Company  ever  offer  you  any  prices  ? 
A.  I  don't  remember  they  ever  did. 

Q.  Do  you  know  tho  company?    A.  What  is  the  name  of  it? 

Q.  The  Evansburg  ?    A.  No,  sir. 

Q.  Have  you  told  all  you  can  in  answer  to  Senator  Burr's  ques- 
tion ?    A.  Yes,  sir. 

'Chairman  Thompson. —  He  is  going  to  be  Senator  some  day. 

Mr.  Moss. —  I  am  only  taking  time  by  the  forelock. 

Assemblyman  Burr. —  That  is  the  only  big  operator  you  know  ? 
Aren't  there  other  big  operators  in  New  York  ? 

Mr.  Ross. —  There  are  other  big  operators,  but  not  suitable  for 
our  firm. 

Mr.  Moss. —  Perhaps  there  are  some  members  of  the  Committee 
would  like  to  ask  some  questions. 

Assemblyman  Burr. —  I  wanted  to  find  out  if  he  knew  any  of 
the  coal  operators,  that  was  all. 

Mr.  Moss. —  I  am  going  to  continue.  Senator  Burr. 
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By  Mr.  Moss : 

Q.  'Can  you  'answer  tbat?  A.  I  know  of  the  representatives  of 
the  Davis  Goal  &  Coke  Company ;  I  have  talked  with  them  at  times ; 
and  I  think  at  one  time,  a  long  time  ago,  we  did  try  some  of  their 
coal,  but  — 

Q.  The  question  is  not  now  with  whom  you  have  tried  to  deal, 
but  do  you  know  the  names  of  any  of  the  operators?  A.  Yes;  1 
have  given  you  the  names. 

Q.  Any  others  ?    A.  Yes,  I  know  the  names  of  others. 

Q.  Name  them,  please  ?    A.  But  — 

Q.  Prominent  operators  ?  A.  I  don't  know  any  other  prominent 
ones. 

Q.  In  this  whole  territory  ?  A.  jSTot  handling  the  kind  of  coal 
we  use. 

Q.  I  didn't  ask  you  that.  I  asked  you  if  you  knew  the  names 
of  prominent  operators?  A.  Well,  there  is  the  Berwind-White, 
the  Oonsolidation  and  Pittsburgh  Coal  Company,  and  Davis  Coal 
&  Coke  Company.    I  don't  know  any  others. 

Q.  What  is  the  Pittsburgh  'Company  ?  A.  They  handle  a  lower 
grade  of  coal  than  we  use.  It  makes  more  smoke  than  the  coal  we 
use.    We  could  not  use  their  coal. 

Q.  Will  you  send  me  also  a  copy  of  your  contract?    A.  Yes,  sir. 

Q.  Is  there  any  unusual  clause  in  your  contract?  A.  Well, 
there  is  no  —  in  our  contract,  no  strike  clause,  'as  there  usually  is 
in  coal  contracts,  because  we  have  to  have  coal,  and  these  two  con- 
tractors we  get  our  coal  from  are  bound  to  give  it  to  us,  whether 
there  are  strikes  or  not.  If  they  have  trouble,  they  'are  bound  to 
give  us  coal.  Eight  now,  on  account  of  the  roads,  and  congestions 
on  the  railroads,  the  Consolidation  Coal  Company  has  been  getting 
very  little  coal  in,  and  had  to  go  out  and  buy  coal  to  furnish  us, 
and  paid  as  high  as  $1.25  a  ton  more  than  we  are  paying  them. 
The  price  of  coal  now  in  this  market  is  about  $1.25  a  ton  higher 
than  our  contract  price.  They  went  out  and  bought  several  thou- 
sand tons  to  protect  us. 

Q.  Who  owns  the  Consolidation  Coal  Company,  do  you  know? 
A.  I  don't  know  who  tihe  principal  owner  is.  I  think  Senator 
Watson  is  president,  I  believe,  and  chairman  of  the  board.  I 
imagine  he  is  one  of  the  largest  stockholders. 
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Q.  Who  else  do  you  know  in  that  company  ?  Who  else  have  you 
heard  of  in  that  company  ?    A.  As  stockholders,  I  don't  know. 

Q.  Or  as  persons  interested  in  it?  A.  There  is  Mr.  Landstreet, 
who  is  vice-president.     Mr.  F.  S.  Landstreet. 

Chainna.n  Thompson. —  Who  is  Senator  Watson  ?    Where  from  ? 

Mr.  Boss. —  I  think  from  West  Virginia. 

By  Mr.  Moss: 

(Mr.  Moss  writes  something  on  a  piece  of  paper  'and  hands  it 
to  witness.) 

A.  Yes,  sir. 

Q.  Put  the  institution  underneath  that?  A.  (Witness  writes 
on  the  paper  and  hands  paper  to  counsel.) 

Q.  Do  you  know  what  mines  this  coal  comes  from  the  Berwind 
Company?    A.  Mines  in  Pennsylvania. 

Q.  Whereabouts  ?    A.  I  don't  know  exactly  the  localities. 

Q.  What  county  is  it  in  ?    A.  I  don't  know. 

Mr.  Shuster. —  Probably  Clearfield,  Indiana. 

By  Mr.  Moss: 

Q.  Indiana?  A.  I  don't  know  what  county  the  mines  are  in. 
I  can  find  out. 

(■Counsel  writes  on  paper  and  hands  it  to  Chairman  Thompson, 
and  then  hands  it  to  the  witness.) 

Q.  There  is  a  little  direction.    A.  All  right. 

'Chairman  Thompson. —  Can  you  file  that  ? 

Mr.  Ross. —  Yes,  sir. 

Mr.  Moss. —  I  think  that  will  do. 

By  Senator  Thorn pson: 

Q.  How  much  of  a  sallary  do  you  get?    A.  $18,000  a  year. 

Q.  Do  you  get  a  commission  on  purchases  ?    A.  No,  sir. 

Q.  Who  are  the  men  in  your  office  —  what  is  your  title?  A. 
Vice-president  in  charge  of  real  estate,  purchase,  and  the  store- 
house— ■ 
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Q.  Who  is  your  principal  assistant  ?    A.  Mr.  Fuhrer. 

Q.  Have  you  more  than  one?  A.  Mr.  Fuhrer  is  my  assistant 
so  far  as  purchasing  is  concerned,  and  I  have  another  man'  in 
charge  who  is  my  assistant  so  far  as  real  estate  is  concerned,  Mr. 
Warner. 

Q.  Those  are  your  two  principal  assistants  ?    A.  Yes. 

Senator  Thompson. —  That  is  all. 

OscAE  W.  Palmenberg,  called  as  a  witness,  being  first  duly 
sworn,  testified  as  follows : 

By  Mr.  Moss: 

Q.  What  is  your  business,  Mr.  Palmenberg?  A.  I  am  an 
analytical  chemist  and  fuel  engineering  expert. 

Q.  How  long  have  you  followed  that  occupation  ?  A.  My  work 
has  been  affiliated  with  coal  and  its  investigation  for  sixteen  years. 

Q.  And  you  have  followed  it  practically,  have  you  ?  A.  I  made 
a  study  of  coal  in  its  application  to  power,  and  the  arts. 

Q.  Yes,  and  you  have  a  knowledge  of  the  practical  uses  of  coal, 
hav«  you  ?  A.  Yes,  I  have  the  knowledge  of  the  practical  use  of 
coal. 

Q.  You  analyze  mostly  ?    A.  I  analyze  very  extensively. 

Q.  And  have  you  ever  been  employed  by  the  Interborough  ?  A. 
I  have. 

Q.  How  long  were  you  with  them  ?  A.  Why,  in  the  year  19  — 
in  the  spring  of  1902  I  became  employed,  and  stayed  in  there,  with 
them,  until  1910. 

Q.  In  this  same  line,  or  what  did  you  do?  A.  I  was  called  at 
the  time  of  the  starting  of  the  Seventy-fourth  street  power  station 
to  investigate  their  fuel  conditions,  to  obviate  the  production  of 
smoke.  And  I  instituted  the  chemical  laboratory  and  carried  on 
the  fuel  investigation  and  chemical  work  which  came  up  in  con- 
nection with  the  power  plants. 

Q.  During  this  period  ?  A.  During  this  period,  to  1910.  Since 
then  I  have  had  Taj  own  establishment. 

Q.  Where  is  your  office  ?  A.  My  office  and  laboratory  is  in  the 
Chemist  Building,  50  East  Forty-first  street. 

Q.  Are  you  familiar  with  the  requirements  of  the  coal  that  is 
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needed  by  the  Interborough  'Company,  particularly  the  power 
houses  ^    A.  I  am,  up  to  the  time  I  left  their  services. 

Q.  Are  you  aware  of  any  change  in  their  requirements  'i  A.  I 
don't  believe  they  have  made  any  gTeat  changes. 

Q.  Are  you  familiar  with  the  coal  ordinarily  supplied  by  the 
Bervvind  Company  ?     A.  Yes,  I  am  familiar  with  that. 

Q.  And  the  'Consolidation  Company  ?    A.  Yes. 

Q.  And  other  companies  ?    A.  Other  companies. 

Q.  You  know  the  supply  that  comes  into  JSFew  York  pretty  well, 
don't  you,  practically  ?    A.  Yes,  sir. 

Q.  Are  there  any  other  companies  that  supply  a  coal  equal  for 
the  purposes  of  the  Interborough  Railroad  —  equal  to  that  of  the 
Berwind-White  or  Consolidation  companies  ?  A.  There  are  other 
coals  equal  in  quality  'and  action. 

Q.  Name  some  of  them?  A.  But  as  to  quantity,  I  could  not 
state. 

Q.  Yes;  because  your  specialty  is  in  the  coal  itself?  The  ex- 
amination of  the  coal  ?  A.  The  examination  of  problems ;  but  as 
to  quantity. 

Q.  Leave  that  out ;  name  some  of  the  companies  that  supply  coal 
that  will  meet  the  requirements,  so  far  as  the  constituent  elements 
in  the  coal  are  concerned  ?  A.  Well,  I  cannot  name  the  companies 
in  particular.  They  may  have  a  supply  of  typical  types  —  typical 
coals  which  classify  as  these  which  are  used  by  the  Interborough, 
and  which  should  act  very  much  the  same  when  used  with  the  same 
installation. 

Q.  'Can  you  name  such  companies,  for  furnishing  or  supplying 
coal  ?  A.  Well,  broadly,  many  of  the  coals  coming  from  the  same 
districts  where  these  coals  are  mined,  should  certainly  meet  with 
the  same  value. 

Q.  Are  there  other  companies,  broadly,  that  sell  coal  from  those 
districts?  A.  There  are  companies  that  sell  coal  from  those 
districts. 

Q.  Well,  name  some  of  them  ?  A.  Well,  I  cannot  name  all  the 
companies. 

Q.  I  only  lasked  you  to  name  some  of  them.  A.  'Some  of  them. 
Well,  the  United  Coal  'Company  has  a  coal  'similar  to  that  of  the 
Consolidation.  The  Pennsylvania  'Coal  &  Coke  Corporation,  they 
handle  coals  which  are  adjoining  to  the  Berwind  operations.     And 
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there  is  the  Loyal  Hanna  Coal  &  Coke  Company;  the  Pocahontas 
Fuel  Company,  probably  they  would  have  difficulty  in  making  rail 
shipments;  the  J.  H.  Weaver  'Company  — 

Q.  Can  they  make  water  shipments,  that  company?  A.  Oh, 
the  best  coals  available  are  nearest  the  port  of  Norfolk. 

Q.  Norfolk  ?  A.  All  the  New  Kiver  and  Pocahontas  type  coals 
are  nearest  that  port.  It  is  nearest  to  ship  there,  or  Philadelphia, 
and  therefore  the  direct  route  is  to  Norfolk. 

Q.  What  was  that  last  company  you  mentioned  ?  I  did  not  get 
the  name  ?  A.  Well,  the  Chesapeake  &  Ohio  Coal  &  Coke  Corpora- 
tion, and  then  there  is  the  Pocahontas  Company. 

Q.  Did  you  speak  of  J.  H.  Weaver  ?  A.  J.  H.  Weaver.  Weaver 
ships  to  this  port.  His  mines  are  located  —  that  is,  they  have  a 
direct  rail  connection. 

Q.  Do  you  know  the  tonnage  of  Weaver's  ?  A.  Why,  yes,  I  have 
that. 

Q.  Approximately,  of  course?  A.  I  think  upwards  of  a  thou- 
sand tons  a  day,  if  not  two  thousand  tons  now ;  they  have  extended 
their  operation. 

Q.  What  is  the  quality  of  that  coal  ?    A.  Very  high  class  coal. 

Q.  Does  it  come  into  the  port  of  New  York  now  ?  A.  Yes.  It 
is  higher  in  volatile  than  the  other  two;  and  perhaps  might  not 
be  as  well  adaptable  for  the  purpose. 

Q.  You  say  perhaps.  Can  you  make  that  a  little  clearer?  A. 
Well,  with  the  present  installation  of  furnaces,  the  higher  volatile 
might  cause  more  smoke  to  emit  from  the  stack.  Otherwise,  the 
coal  would  probably  be  almost  equal  to  the  other  two. 

Q.  Is  the  Weaver  output  -almost,  about  4,0'0'0'  tons  a  day  ?  A.  I 
am  not  informed  on  that.    I  cannot  say.    It  may  be. 

Mr.  Moss. —  I  think  that  is  all. 

By  Senator  Thompson : 

Q.  Who  furnishes  the  coal  to  the  New  York  Edison  Company  ? 
A.  The  New  York  Edison  Company  ? 

Q.  Yes  ?    A.  I  cannot  answer  that. 

Q.  They  have  the  same  style  furnaces,  don't  they  ?  They  make 
their  power  the  same  way  the  Interborough  make  it  ?  A.  I  think 
32 
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—  I  think  they  are  supplied  by  a  number  of  companies.  I  don't 
know  exactly  how  many,  though. 

Q.  I  say  they  make  the  power  the  same  way  the  Interborough 
make  it,  by  turbine  steam  engines  ?  A.  The  power  is  generated  — 
that  is,  the  water  is  evaporated  in  about  the  same  class  boiler ;  have 
the  underfeed  Taylor  stoker;  same  installation. 

Q.  They  make  the  power  by  the  steam  turbine  system  ?  A. 
That  has  nothing  to  do  with  the  coal. 

Q.  They  have  the  same  kind  of  a  power  generating  station  ?  A. 
Yes ;  the  boiler  equipment  is  very  niuch  the  same. 

Q.  Yes.  Do  you  know  how  much  coal  the  ISTew  York  Edison 
■Company  use  in  a  year  ?  A.  I  suppose  close  on  to  half  a  million 
tons.  The  most  important  proposition  with  regard  to  coal  is  to 
have  a  coal  which  will  be  of  uniform  grade.  In  taking  coals  from 
various  coal  companies,  unless  the  coal  can  be  held  to  a  uniform 
grade,  and  of  the  same  character,  it  will  give  difficulty,  with  a 
large  unit,  as  the  modern  power  station ;  there  are  so  many  boilers 
to  operate  frequently,  and  that  is  the  main  feature  in  obtaining  a 
coal  which  will  be  of  uniform  grade. 

By  Mr.  Moss: 

Q.  Did  you  say  that  several  companies  were  supplying  the 
Edison?  A.  I  think  so.  If  several  companies  can  supply  the 
samo  grade  of  coal,  then  there  would  be  no  trouble,  but  the  moment 
you  have  a  mixture  of  coals,  coming  into  a  power  station,  you  are 
going  to  have  variable  conditions  to  meet. 

Q.  Do  you  know  the  names  of  some  of  the  companies  that  supply 
the  Edison  ?    A.  No,  I  don't. 

Q.  Not  one  of  them  ?    A.  Not  positively. 

Q.  What  is  your  information  on  that  subject?     A.  What? 

Q.  What  is  your  information  on  that  subject,  as  to  the  names  of 
those  companies?  You  say  not  positively,  but  you  have  some 
information  ?  A.  I  have  never  inquired  into  who  furnished  the 
coal  to  the  Edison  Company. 

Q.  All  right. 

By  Senator  Thompson : 

Q.  You  say  you  quit  the  Interborough  in  1910?  A.  1910  I  left 
them. 
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Q.  Why  ?    A.  I  established  myself. 

Q.  Have  you  ever  been  called  in  by  Mr.  Eoss  since,  and  talked 
over  coal  with  him  ?    A.  ISTever. 

Q.  And  you  never  —  they  never  desired  your  service  since  that 
time?  A.  I  have  never  had  any  contact  with  Mr.  Ross  except 
perhaps  — 

Mr.  Q'uackenbush. —  I  think,  Senator,  the  M'itness  was  probably 
associated  with  Mr.  Stott.     Am  I  right  ? 

Mr.  Palmenborg. —  Mr.  Stott  was  my  superior. 

Mr.  Quackenbush. —  That  is  the  Superintendent  of  Motive 
Power. 

■Senator  Thompson. —  When  did  you  go  to  work  for  the  Inter- 
borough  ? 

Mr.  Ross.—  1906. 

]\Ir.  Moss. —  That  is  all. 

Clareijce  C.   Harris,  being  called  as  a  witness,  first  duly 
sworn,  testified  as  follows: 

By  Mr.  Moss : 

Q.  Mr.  Harris,  what  do  you  know  about  coal?  That  is  a  big 
question.     A.  That  is  a  big  question. 

Q.  Tell  us.  A.  Well,  I  know  that  there  are  several  million  tons 
of  coal  mined  yearly,  of  excellent  quality,  that  are  shipped  into 
this  market  at  fair  and  reasonable  market  prices.  I  am  acquainted 
with  the  quality  of  a  great  deal  of  this  coal,  and  I  know  who  ships 
some  of  it. 

Q.  What  is  your  business  ?    A.  I  am  in  the  coal  business. 

Q.  Will  you  speak  just  a  little  louder  ?  A.  Yes,  sir.  I  am  in 
the  coal  business. 

Q.  In  what  line,  and  how  ?  Just  describe  your  business  ?  A.  I 
am  an  officer  of  a  company. 

Q.  What  is  the  name  of  it?  A.  George  D.  Harris  &  Comi>any, 
dealing  in  coal. 

Q.  Yes.    Are  you  a  wholesaler  ?    A.  At  wholesale,  j&s,  sir. 

Q.  How  much  coal  do  you  handle  ?    A.  Well,  I  would  not  want 
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to  say  that  without  reference  to  the  records.  In  our  business  that  is 
something  that  varies  greatly  with'  the  supply  and  demand. 

Q.  But  you  are  familiar  with  the  coal  in  large  quantities  ?  A. 
Yes,  sir. 

Q.  Do  you  know  anything  about  the  coal  used  by  the  Edison 
Company  ?  A.  Yes,  I  know  what  some  of  the  coals  that  they  use 
are. 

Q.  Do  you  know  the  names  of  any  of  the  companies  that  supply 
coal  that  goes  to  the  Edison  Oomi>any  ?    A.  Yes,  sir. 

Q.  State  them.  A.  Quemahoning  Ooal  Company ;  Blaine  Min- 
ing Company ;  Davis  Coal  &  Coke  Company.  I  think,  Mr.  Moss,  I 
may  be  mistaken  about  some  of  these.  Piedmont  &  Georges  Creek 
Coal  iCoinpany.  I  believe  the  Knickerbocker  Coal  Company.  I  am, 
not  sure  about  that. 

Assistant  to  Mr.  Moss. —  Fuel,  isn't  it? 

Mr.  Harris. —  Knickerbocker  Fuel  Company. 

By  Mr.  Moss : 

Q.  Do  you  believe  that  the  Berwind  •Company  or  the  Consolida- 
tion Company  supply  any  coal  to  the  Edison  Company?  A.  I 
don't  think  they  do. 

Q.  Do  you  know  where  most  of  this  Edison  coal  comes  from, 
what  district  ?  A.  Well,  these  companies  I  have  enumerated  ship 
from  different  districts.  I  know  substantially  where  the  coal  of 
these  different  companies  I  have  mentioned  comes  from. 

Q.  Where?  A.  Come  from  the  Somerset  district  of  Pennsylva- 
nia, Cambria  county.  I  believe  some  comes  from  West  Virginia, 
•and  also  some  from  what  is  called  the  Georges  Creek  district. 

Q.  Yes.  Is  there  any  considerable  amount  of  coal  coming  into 
New  York  by  water  ?    A.  Yes. 

Q.  What  companies  handle  that  mostly?  A.  Well,  there  are 
probably  seventy-five  or  a  hundred  companies  ship  coal  into  New 
York  by  water. 

Q.  And  is  coal  brought  in  from  certain  districts  by  water  at 
such  prices  as  can  compete  with  coal  tbat  is  brought  by  rail,  such 
coal  as  the  Consolidation  and  the  Berwind  people  bring  in?  A. 
Well,  I  would  like  to  correct  the  last  answer. ,  I  guess  I  did  not' 
understand  you.  There  are  not  many  companies  that  bring  coaT 
into  New  York  by  water,  that  is  from  outside. 
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Q.  That  is  —  A.  What  I  meant  was,  companies  bring  coal  into 
New  York  city  by  water,  but  it  is  brought  from  railroad  connec- 
tions across  the  river,  the  Jersey  terminals. 

Q.  Oh,  yes.  Well,  are  there  companies  shipping  direct  to  New 
York  from  the  coal  fields  ?    A.  You  mean  by  water  ? 

Q.  Yes.    A.  From  outside  ? 

Q.  Yes.  A.  Well,  that  is  not  done  to  any  gTeat  extent.  I 
believe  th-at  one  company  does  a  little  of  that,  but  on  account  of  the 
long  distance  that  the  coal  would  have  to  come  by  boat,  and  the 
conditions  in  freight  rates,  it  is  not  considered  practicable  to  — 

Q.  That  is  what  I  have  been  inquiring  about.  A.  Yes,  it  is  not 
practicable. 

Q.  So  that  the  market  here,  so  far  as  price  is  concerned,  is 
mostly  to  the  companies  that  send  in  by  rail,  is  that  so  ?  A.  Yes, 
sir,  that  is  right. 

Q.  And  those  that  you  say  deliver  by  water,  to  what  point  do 
they  come,  how  near  the  city  ?  A.  Well,  that  is,  Norfolk,  and,  that 
is,  Hampton  Roads  —  those  piers  there  that  load  coal.  I  have 
laiown  of  coal  to  be  shipped  to  New  York  from  those  piers,  but  of 
course  that  is  a  long  trip  by  boat. 

Q.  Yes.  Now,  what  can  you  say  about  the  prices  of  coal,  and, 
of  course,  I  am  speaking  now  of  bituminous  coal  such  as  used  by 
the  Edison  Company  and  the  Interborough  Company  for  five  years 
back  ?  A.  Well,  you  want  a  general  average  price  covering  five 
years  ? 

Q.  No,  make  it  for  each  year,  if  you  can  ?  A.  Well,  I  think 
the  same  price  would  answer  your  question.     There  has  been  — 

Q.  No  change  of  any  consequence?  A.  Not  a  great  deal  of 
variation. 

Q.  All  right.  A.  I  should  say  a  price  ranging  from  $1.20  to 
$1.3'5  at  the  mines  would  be  a  fair  average  for  such  coal  as  you 
refer  to,  covering  a  period  of  five  years. 

Q.  Now,  what  would  be  the  freight  rat«  during  that  period  ?  A. 
The  freight  rate  to  New  York  tidewater  is  $1.55  a  ton,  and  it 
costs  about  twenty  cents  a  ton  to  boat  it. 

Q.  That  is  what  is  called  alongside  ?    A.  That  puts  it  alongside. 
Q.  That  would  be  $1.75  ?    A.  Yes. 

Q.  That  would  deliver  it  in  at  $3.00' — at  $1.25  at  the  mines? 
A.  Yes. 


998        Investigatiost  op  Public  Seevice  Commissions 

'Assembljman  Burr. —  Did  you  say  $1.2'5  or  $1.35  ?    You  said 

$1.35  to  $1.50. 

Mr.  Harris.—  I  said  $1.20  to  $1.35. 

By  Mr.  Moss : 

Q.  And  I  am  taking  $1.25  as  an  average.  A.  That  would 
deliver  it  at  $3.00. 

Q.  l^ow,  will  you  name  some  of  the  companies  that,  in  your 
opinion,  would  furnish  coal  to  meet  the  requirements  of  the  Edison 
Company  or  of  the  Interborough  Company  ?  A.  J.  H.  Weaver  & 
Company;  Pennsylvania  Coal  &  Coke  Company;  Sterling  Coal 
Company;  Stineman  Coal  Company;  Quemahoning  Coal  Com- 
pany; the  United  Coal  Company;  Knickerbocker  Fuel  Company; 
Davis  Coal  &  Coke  Company.    Any  more,  Mr.  Moss  ? 

Q.  Well,  all  that  you  have.  I  would  like  to  get  advantage  of  all 
your  knowledge  while  you  are  here.  A.  (referring  to  memoran- 
dum book)  Loyal  Hanna  Coal  &  Coke  Company;  Baker-Whitely 
Coal  Company ;  Commercial  Coal  Mining  Company ;  Vinton  Col- 
liery Company;  Miller  Coal  Company;  Lincoln  Coal  Company; 
Eoek  Hill  Coal  &  Iron  Company. 

Q.  Now,  Mr.  Harris,  is  there  any  feeling  in  the  coal  trade  that 
there  is  a  discrimination  against  the  trade  generally  in  the  con- 
tracts of  the  Interborough  Railroad;  is  there?  A.  Why,  yes.  I 
should  say  there  was. 

Q.  What  is  that  feeling?  Let  us  have  it.  A.  It  is  a  difficult 
thing  to  put  into  words. 

Q.  Put  it  as  well  as  you  can.  I  don't  want  to  frame  the  words 
for  you,  Mr.  Harris.  What  is  the  feeling  of  the  trade?  That  is 
what  we  want  to  get  at. 

(Chairman  Thompson  resumes  the  chair. ) 

Mr.  Moss. —  I  may  say,  Senator,  it  is  because  of  complaints 
made  to  us  by  people  in  the  trade  that  this  inquiry  has  been  had. 
We  are  only  interested  in  knowing  what  the  facts  are. 

Mr.  Harris. —  The  people  in  the  trade  think  that  it  is  unfair  for 
a  public  service  corporation  to  award  their  contracts  for  coal  with- 
out any  competition  and  that  without  even  inviting  other  people 
to  bid,  and  to  confine  their  jiurchases  of  this  large  quantity  of  coal. 
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whicli,  if  it  were  distributed  around,  would  be  of  great  benefit  to 
the  trade,  to  two  or  three  people.  There  always  has  been'  that  feel- 
ing amongst  the  trade,  and  it  is  nothing  the  trade  felt  they  could 
overcome.  We  are  not  invited  to  bid,  and  the  company  does  not 
know  what  other  people  would  be  willing  to  take  the  contract  for. 

Q.  Now,  Mr.  Ross  has  intimated  that  he  has  been  looking  out  — 
looking  out  for  others  that  might  make  better  terms  with  the  com- 
pany. As  an  interested  coal  man,  have  you  been  aware  of  the  fact 
that  Mr.  Ross  has  been  looking  out  for  other  bidders  ?  A.  I  never 
heard  of  him  looking  out  for  other  bidders,  no. 

Chairman  Thompson. —  He  might  have  been  looking  out  for  fear 
other  bidders  would  come. 

Mr.  Harris. —  Possibly. 

Q.  Has  there  been  a  feeling  that  the  door  was  shut  to  the  trade  ? 
A-  Yes,  that  is  a  good  way  to  express  it. 

Mr.  Moss. —  Well,  I  think  that  is  all  I  want  to  ask. 

By  Chairman  Thompson: 

Q.  What  I  am  interested  in  more  than  anything  is,  could  these 
people  buy  coal  cheaper  than  they  ipay  Berwind  for  it  ?  A.  Yes, 
certainly. 

Q.  How  much  cheaper  a  ton  ?  A.  Well,  according  to  the  scale 
of  prices  I  gave  Mr.  Moss,  it  would  be  at  least  twenty-three  cents 
a  ton. 

Q.  Just  as  good  coal  ?    A.  Yes. 

Q.  Adaptable  for  their  purposes  ?    A.  Certainly. 

Mr.  Moss. —  That  is  all. 

Mr.  Quackenbush. —  I  don't  suppose  you  expect  to  allow  cross- 
examination  ? 

Chairman  Thompson. —  Do  you  want  to  ask  questions?  I  am 
going  to  let  you,  if  you  want  to.  This  won't  create  any  precedent, 
Mr.  Quackenbush. 

Mr.  Quackenbush. —  I  assume  not. 

Mr.  Moss. —  Of  course,  Mr.  Quackenbush  is  interested.  Go 
ahead. 
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Mr.  Quackenbusk — ^It  occurred,  to  me  that  one  thing  to  ask 
would  be  whether  th^  companies  that  the  witness  has  named  are 
all  as  able  to  furnish  such  quantity  of  coal  as  the  Interborough 
needs,  as  Berwind- White  or  the  Consolidation  'Company. 

Chairman  Thompson. — ^What  do  you  say  to  that? 

Mr.  Moss. — Answer  that. 

Mr.  Harris. —  I  am  not  acquainted  with  the  capabilities  of  these 
people.  That  is  their  own  private  business  as  far  as  I  am  con- 
cerned. But  I  do  know  that  practically  all  the  concerns  I  men- 
tioned have  very  large  outputs  and  presumably  have  enough  output 
to  take  care  of  a  contract  of  that  size. 

By  Mr.  Quackenbush : 

Q.  Do  you  know  whether  or  not  they  would  be  prepared  to  make 
a  contract  which  did  not  contain  -any  strike  clause,  which  requires 
them  absolutely  and  at  all  events  to  deliver  the  coal  ?  A.  That  is 
a  question  that  there  would  be  some  consideration  given  to,  before 
any  one  would  sign  such  a  contract  as  that. 

Q.  That  would  affect  the  price,  would  it  not?  A.  Well,  if  a 
contract  is  made  with  a  strike  clause  eliminated,  the  maker  of  the 
contract  expects  to  get  something  for  it. 

Q.  And  could  you  state  whether  or  not  these  concerns  that  you 
have  mentioned  have  the  same  facilities  as  to  the  ownership  of 
their  own  cars  and  means  of  transportation,  so  that  they  would  be 
able  to  make  good  their  deliveries  against  strike  troubles  on  the 
railroads  or  steamship  lines,  to  the  extent  that  these  other  two  com- 
panies do  ?  A.  These  other  two  companies  —  the  Consolidation 
Coal  Company,  as  I  understand  it,  does  not  own  any  cars  or  boats. 

Q.  How  about  the  Berwind- White  ?  A.  The  Berwind-White 
own  both  boats  and  cars. 

Mr.  Moss. —  The  Consolidation,  by  the  way,  has  half  —  supplies 
half  the  coal. 

Q.  Exactly.  Take  the  companies  that  you  have  mentioned.  I 
would  like  to  know  whether  you  know  whether  they  are  equipped 
in  that  way,  so  that  the  public,  who  are  interested  in  this  question, 
won't  be  inconvenienced  by  any  breakdown  in  the  transportation 
system  ?    A.  I  believe  many  of  those  companies  could,  take  care  of 
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half  of  that  contract,  the  way  you  have  it  awarded,  as  well  as  the 
Consolidation,  and  possibly  the  Berwind.    I  don't  know  about  that. 

Mr.  Quackenbush. —  Well,  those  occurred  to  me,  Mr.  Ohairman. 

Mr.  Moss. —  I  am  glad  you  asked  that. 

Mr.  Quackenbush. —  My  understanding  is  indicated  by  the 
questions. 

By  Mr.  Moss : 

Q.  Mr.  Harris,  J.  H.  Weaver  represents  the  Evansburg  Coal 
Company,  doesn't  he  ?    A.  Yes,  sir. 

Q.  What  is  their  output  a  year,  about  ?  A.  The  Evansburg  Coal 
Company's  output,  I  believe,  is  about  4,000'  tons  a  day. 

Q.  About  a  million  tons  a  year  ?    A.  At  least  that. 

Q.  Probably  more  ?    A.  Probably  more,  yes. 

Q.  Have  they  any  railroad  facilities  ?    A.  Yes,  they  have. 

Q.  What  are  they  ?  A.  They  are  located  on  a  railroad  which  I 
understand  they  control. 

Q.  Yes. 

Mr.  Moss. —  Now,  may  I  ask  Mr.  Eoss  right  here,  do  you  know 
all  the  companies  that  this  witness  has  enumerated  ? 

Mr.  Eoss. —  ISTo,  sir.  I  have  heard  of  them.  I  know  of  some  of 
them. 

Mr.  Moss. —  How  many  of  those  —  about  half  of  what  Mr.  Eoss 
enumerated — -Mr.  Harris  enumerated?  Do  you  know  half  of 
them  ? 

Mr.  Eoss. —  Possibly  that,  I  think. 

Chairman  Thompson. —  I  think  it  is  fair  to  say  Mr.  Eoss  has 
not  given  this  feature  any  attention  at  all.  You  have  not  tried  to 
find  another  contract.  You  have  assumed  to  go  on  with  the  condi- 
tions there.  Mr.  Berwind  is  a  director,  and  you  go  on  with  him 
and  the  Consolidation.    Haven't  tried,  have  you  ? 

Mr.  Eoss. —  Yes,  sir,  I  have  tried. 

Chairman  Thompson. —  You  have  tried  ?    When  ? 

Mr.  Eoss. —  When  we  make  our  coal  contract. 
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Mr.  Moss. — ^Ask  Mm  -what  'he  has  done  to  find  out  whether  Mr. 
Weaver,  of  the  Evansburg  Company,  could  do  this  work? 

'Chairman  Thompson. —  I  just  asked  that  question  to  show  him 
the  Committee's  idea  is,  from  your  testimony,  that  you  have  not 
tried  at  all.    I  wondered  if  that  was  not  the  truth. 

Mr.  Moss. —  You  mean  to  give  him  a  chance  to  show,  not  by 
grilling  him  with  questions  —  to  show  definitely.  He  has  heard 
the  testimony.    What  have  you  done  ?    That  is  the  point  of  it. 

Mr.  Ross. —  I  don't  know  that  I  could  add  anything  to  what  I 
said  before. 

Mr.  Moss. —  Let  us  take  the  Evansburg  Company.  There  is  a 
tremendous  company,  with  railroad  facilities,  owning  a  railroad, 
and  supplying  more  than  a  half  million  tons  to  this  port  a  year. 
Have  you  looked  into  their  system,  into  their  coal  ? 

Mr.  Ros's. —  No,  sir. 

Mr.  Moss. —  Haven't  thought  about  it,  have  you  ? 

Mr.  Ross. —  ITo,  sir. 

Mr.  Moss. —  Nobody  asked  you  to.  Now,  the  Quemahoning 
Company  has  about  the  same,  hasn't  it,  about  the  same  output  ? 

Mr.  Harris. —  Yes,  I  believe  it  has. 

Mr.  Moss. —  Have  you  ever  looked  into  that,  Mr.  Ross  ? 

Mr.  Ross. —  No,  sir. 

Mr.  Moss. —  Did  you  know  of  the  great  output  of  those  two  con- 
cerns before  you  were  told  this  morning  ? 

Mr.  Ross. —  I  did  not  know  it  was  as  large. 

Mr.  Moss. —  Did  you  know  it  was  half  as  large  as  Mr.  Harris 
has  testified  ? 

Mr.  Ross. —  No,  sir,  I  did  not  know  what  their  output  was. 

Mr.  Moss. —  This  is  news  to  you  this  morning,  a  liberal  educa- 
tion in  coal.  Now,  I  have  another  witness,  and  I  am  going  to  ask 
him  just  a  general  question  in  the  same  line  as  Mr.  Harris.     He  is 


Report  of  Joint  Legislative  Committee  1003 

here.     Mr.   Chairman,  I  presume  you  want  to  adjourn  about  2 
o'clock. 

Chairman  Thompson.—  Do  you  think  this  difference  in  this 
strike  clause  contract  would  consume  the  difference  of  twenty-three 
cents  you  suggest  ?  Would  that  —  would  that  make  up  that  dif- 
ference of  twenty-three  cents  a  ton?  You  say  the  coal  can  be 
furnished  for  twenty-three  cents  a  ton  less  than  they  are  buying 
it  for.  ISTow,  do  you  think  the  elimination  of  a  strike  clause  would 
account  for  that  twenty-three  cents  ? 

Mr.  Harris. —  Well,  I  don't  know,  Mr.  Chairman,  about  that. 
I  do  know  they  don't  get  twenty-three  cents  for  eliminating  their 
strike  clause. 

'Chairman  Thomtpson. — •  Don't  get  that. 

Mr.  Moss. —  Don't  get  it.  But  your  point,  as  I  understand,  is 
they  have  had  no  chance  to  figure  on  those  bids. 

Mr.  Harris. —  ISTo,  they  have  not ;  not  the  trade  in  general. 

Mr.  Moss. —  If  the  trade  in  general  had  a  look-in  on  this  Inter- 
borough  business,  they  might  be  willing  to  take  some  chances,  just 
as  much  as  these  fellows,  for  keeping  what  they  have  ? 

Mr.  Harris. —  They  would  be. 

Mr.  Moss. —  If  they  had  a  chanco  at  these  large  contracts,  they 
might  take  some  risks,  too.    Mr.  Lesher. 

G.  F.  Leshee,  called  as  a  witness,  testified  as  follows : 

By  Mr.  Moss: 

Q.  Mr.  Lesher,  you  are  in  the  coal  business  too  ?    A.  Yes. 

Q.  And  you  know  this  coal  subject  as  it  has  been  discussed  here  ? 
A.  Yes,  sir. 

Q.  Practically?    A.  Yes,  sir. 

Q.  I  am  going  to  ask  you  a  general  question. 

'Chairman  Thompson. —  The  witness  has  not  been  sworn. 
(Witness  sworn.) 
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■Chairman  Thompson. — All  you  have  said  in  evidence  is  in- 
cluded ? 

Mr.  Lesher. — All  included. 

Ey  Mr.  Moss: 

Q.  IsTow,  you  have  listened  to  the  testimony  of  these  witnesses 
that  we  have  examined  on  this  coal  subject,  have  you  ?    A.  Yes,  sir. 

Q.  You  heard  the  testimony  of  Mr.  Harris  ?    A.  Yes,  sir. 

Q.  Do  you  agree  with  the  testimony  of  Mr.  Harris  ?  A.  Yes,  in 
a  general  way  I  do. 

Q.  If  there  is  any  point  of  difference,  either  in  matters  of  fact 
or  matters  of  opinion,  I  wish  you  would  state  it,  as  between  you 
and  Mr.  Harris  ?    A.  ISTo,  there  is  not. 

Q.  WhsLt  do  you  say  about  price,  price  at  the  mines  and  hauling 
charges,  and  that  — -A.  I  consider  an  average  price  for  coal  of 
that  description,  during  the  past  five  years,  would  run  —  that  is, 
on  contracts  of  — 

Q.  Large  contracts  ?  A.  Large  contracts,  would  run  from  $1.20' 
to  $1.30  at  the  mines. 

Q.  At  the  mines  ?    A.  At  the  mines. 

Q.  That  is  about  the  same  figure?  A.  The  rate  of  the  freight 
from  tidewater  to  thci  piers  is  $1.55,  and  the  boating  charge  from 
eighteen  to  twenty  cents  a  ton. 

Q.  So  that  on  the  figures,  you  agree  with  Mr.  Harris  ?  A.  Yes, 
sir. 

Q.  And  do  you  believe  there  are  large  concerns  in  New  York 
that  would  furnish  all  of  this  coal,  or  a  portion  of  the  coal,  a  large 
portion  of  the  coal  lat  a  lower  price  —    A.  I  believe  there  are. 

Q.  — than  is  now  being  paid?  A.  I  believe  there  are,  that 
would  be  glad  to  have  an  opportunity. 

Q.  And  do  you  believe  the  feeling  of  the  trade  on  the  subject  of 
the  closed  door  to  be  as  Mr.  Harris  expressed  it?  A.  Has  always 
been  so  understood  by  the  trade,  that  it  w^as  not  open  to  competition. 

Q.  And  if  other  concerns  had  a  chance  to  bid,  to  get  in  on  this 
important  business,  do  you  believe  they  would  take  chances  on 
strike  clauses,  and  chances  on  prices,  just  as  well  as  the  companie? 
that  have  ?  A.  At  a  little  advance  in  price  I  believe  they  would,  a 
number  of  them. 

Q.  Yes.  At  any  rate,  they  have  not  been  given  a  chance  to  figure 
and  try  to  compete,  'have  they  ?    A.  No. 
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llr.  Moss. — All  right. 

Ohaimian  Thompson. —  I  am  in  receipt  of  a  letter  which  I  will 
read  in  the  record. 

"  28  ISTassau  Street,  New  York, 

"February  26,  1916. 
"  Dear  sir: — I  hand  you  herewith  a  copy  of  a  letter  I  am 
to-day  sending  to  the  ISTew  York  Tribune.  In  view  of  what 
is  contained  in  it,  I  should  be  much  obliged  if  you  would  fur- 
nish me  with  an  official  copy  of  the  record  of  my  examination 
before  your  Committee,  in  order  that  I  may  understand  ex- 
actly how  I  am  reported  as  having  testified. 

"  Yours  very  truly, 
"  End.  "  (Sig-ned)         WM.  A.  READ." 

"  Hon.  Geo.  F.  Thompson,  Chairman. 

Joint  Leg'islative  Committee  to  Investigate  Public  Service 
'Commissions,  165  Broadway,  City." 

The  letter  enclosed  is  —  this  is  a  copy  of  the  letter,  evidently, 
that  he  has  written  to  the  Tribune: 

"Feb.  26th,  1916. 
"  Dear  Sir : —  My  attention  has  been  called  to  a  letter  signed 
by  Mr.  Shonts,  dated  Februaiy  21,  1916,  which  was  published 
in  your  edition  to-day. 

"  While  regretting  the  necessity  of  noticing  it,  I  feel  forced 
to  say  that  I  thought  the  questions  quoted  by  Mr.  Shonts  were 
confined  to  the  operation  of  my  mind  at  the  time  the  Stevens 
contract  was  first  brought  up  before  the  Executive  Committee 
of  the  Interborough  Rapid  Transit  Company. 

"  One  of  the  questions,  at  least,  as  it  is  quoted,  seems  to 
have  called  for  my  thought  at  the  date  of  my  examination.  If 
this  is  not  a  stenographer's  error,  then  I  certainly  misunder- 
stood the  time  to  which  the  question  referred. 

"  Yours  very  truly, 

"WM.  A.  READ." 
"  Editor,  ISTew  York  Tribune, 
"  154  Nassau  Street, 
"  New  York  City." 
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Mr.  Moss. —  It  would  be  well  to  state  your  purpose. 

Chairman  Thompson. —  My  purpose  —  I  will  read  into  the  rec- 
ord the  letter  in  the  ISTew  York  Tribune.  This  is  the  letter  re- 
ferred to,  and  appeared  in  the  Tribune  to-day: 

"ME.  EEAD  TESTIFIED. 
"  To  the  Editor  of  The  Tribune: 

"  Sir : —  In  an  editorial  appearing  in  this  morning's  paper 
you  state : 

'■  '  Mr.  Read,  fortunately,  is  alive,  and  from  the  description 
Mr.  Shonts  has  given  of  him  should  provide  entertaining 
testimony.' 

"  The  above  creates  an  impression  that  Mr.  Eead  has  not 
testified,  and  I  ask  ipermission  to  call  your  attention  to  the 
fact  that  he  testified  before  the  Thompson  legislative  commit- 
tee on  'September  29,  1915.  I  quote  the  following  from  his 
testimony : 

"  '  Q.  Did  you  know,  Mr.  Read,  of  any  statement  being 
made  by  any  one  in  the  board  of  directors  that  a  fund  had  been 
raised  by  voluntary  contributions  for  the  purpose  of  promoting 
the  execution  of  the  dual  contracts,  so  called  ?    A.  ISTo,  sir. 

"  '  Q.  Ever  hear  that  subject  discussed  ?    A.  JSTo,  sir. 

"  '  Q.  Either  in  or  out  of  the  board  ?    A.  ~No,  sir. 

"  '  Q.  Had  you  any  reasons  to  suppose  at  the  time  theipropo- 
sition  was  presented  for  the  approval  of  the  executive  com- 
mittee that  any  such  fund  had  been  created  and  expended  ? 
A.  No,  sir. 

"  '  Q.  Don't  you  think  ]\[r.  Shonts  had  some  other  object? 
A.  No. 

"  '  Q.  Didn't  the  suspicion  occur  to  you  that  there  might 
be  something  behind  a  thing  like  this  ?  A.  I  don't  like  to  have 
suspicions. 

"  T.  P.  SHONTS,  President." 
"  Xew  York,  Feb.  21,  1916." 

I  put  this  in  the  record  because  Mr.  Read  is  an  important  wit- 
ness in  this  Committee  :and  he  evidently  disagrees  with  Mr.  Shonts 
in  some  way  we  don't  know  about,  and  we  shall  want  to  -hear  from 
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Mr.  Eead  further  about  this  matter.  And  the  stenographer  can 
furnish  me  with  a  copy  of  the  record  of  his  examination,  'and  we 
will  take  it  up  later,  as  to  forwarding  it  to  Mr.  Read,  after  consul- 
tation with  counsel. 

Mr.  Quackenbush. —  Senator,  may  I  suggest,  in  case  you  con- 
clude, after  consultation  with  counsel,  that  you  will  send  a  copy  of 
the  minutes  to  Mr.  Read,  that  a  copy  also  be  sent  to  Mr.  Shonts  ? 

Chairman  Thompson. —  Yes,  but  I  think  we  will  conclude  after 
consultation  with  counsel  not  to  send  a  copy  of  it  at  all,  because 
we  would  rather  have  the  recollections  without  being  reinforced. 

Mr.  Quackenbush. — As  to  that,  I  have  no  request. 

Mr.  Moss. —  Mr.  Quackenbush  means,  if  it  goes  one  way,  it 
should  go  another. 

•Chairman  Thompson. —  It  shows  that  Mr.  Shonts  is  very  techni- 
cally familiar  with  the  testimony  that  appears  here. 

Mr.  Quackenbush. —  Mr.  Cbairman,  that  was  before  you  made 
the  rule.    At  that  time  we  had  our  stenographer  here. 

'Chairman  Thompson. —  Mr.  Alvin  Untermyer  has  been  reported 
to  me  by  the  Sergeant  at  Arms  to  be  in  California. 

Mr.  Moss. —  Did  the  'Sergeant  'at  Arms  report  when  he  left  ? 

'Chairman  Thompson. —  I  didn't  ask  that.  I  am  getting  so  used 
to  that,  I  didn't  ask  that  detail.     Any  other  witness  ? 

Mr.  Moss. —  That  is  all.  I  don't  think  that  I  have  overlooked 
anybody  that  is  anxious  to  sit  in  the  chair. 

Chairman  Thompson. —  Mr.  Gillespie,  I  asked  you  yesterda,'-- 
when  your  father  would  be  likely  to  return. 

Mr.  Gillespie. —  I  sent  him  a  telegram.    I  'have  not  heard. 

•Chairman  Thompson. —  When  you  have  received  a  reply,  will 
you  communicate  to  Mr.  Moss  or  myself  ? 

Mr.  Shuster,  I  think  there  ought  to  be  a  copy  of  our  record,  so 
far  as  it  relates  to  this  Admiral  Realty  Company  case,  made  and 
turned  over  to  the  Bar  Association. 

Mr.  Shuster. — And  the  District  Attorney? 
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Ohaimian  Thompson. —  Well,  he  gets  a  copy  of  the  minutes,  'any- 
way. Will  you,  Mr.  Shuster,  take  care  of  that  and  see  that  is  made 
in  shape  ? 

I  want  a  certified  copy  of  the  record  —  I  want  it  made  and 
certified  by  the  stenographer,  relative  to  Mr.  Gillespie's  testimony 
this  morning.  I  would  like  that  out  to-night.  And  there  is  one 
other  thing.  A  copy  of  the  testimony  relative  to  Mr.  Ooleman, 
that  investigation  in  search  for  his  memory.  Will  you  see  that  is 
made  out,  too,  if  you  please,  and  forward  that  to  the  Public  Service 
Commission  ? 

Is  there  anything  more  ?  Then  we  will  suspend.  ISTow  the  mat- 
ters Monday  —  Tuesday  —  we  are  going  to  suspend  the  Com- 
mittee, because  Mr.  Moss  may  find  he  desires  to  have  us  in  session 
—  there  probably  will  not  be  and  cannot  be  —  we  have  got  to  be 
in  Albany,  most  of  us,  and  for  that  reason  the  sessions  won't  be 
very  full  in  evidence  on  Monday  and  Tuesday. 

Mr.  Moss. —  Make  it  to  Tuesday  and  Wednesday;  put  both 
dates  in. 

Chairman  Thompson. —  We  will  adjourn  in  that  way,  to  Tues- 
day morning  at  11  o'clock,  and  to  Wednesday  morning  at  11 
o'clock,  same  place. 

They  have  also  refused  to  produce,  or  haven't  produced  the 
books  that  the  accountant  has  been  working  on,  and  not  only 
stopped  with  the  record  they  have  here,  but  stopped  with  all  other 
records  (referring  to  Mr.  Gillespie),  and  I  don't  make  these  things 
for  any  particular  purpose,  except  to  say  that  the  Committee  gets 
the  impression  that  this  is  all  for  the  purpose  of  gaining  time  on 
the  part  of  Mr.  Gillespie.  Then  we  will  take  a  i-ecess  for  fifteen 
minutes,  to  allow  a  conference  of  counsel. 

(A  recess  from  2 :0'5  o'clock  p.  m.  to  2  :45  o'clock  p.  m.) 


Committee  called  to  order  at  2:45  p.  m. 

Chairmian. —  The  Committee  will  come  to  order.  In  the  specu- 
lating over  adjournment  to  Wednesday,  I  overlooked  the  sub-com- 
mittee is  in  session  and  they  will  —  we  will  adjourn,  and  this 
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Committee  will  adjourn,  but  the  sub-oommitte©  will  be  in  session 
Monday,  and  probably  Tuesday,  and  it  is  up  to  tbem.  So  tbat 
they  will  be  running  ^along.  The  sub-committee  —  the  matters 
before  the  sub-committee  —  they  are  not  executive  or  private,  and 
any  matters  there,  if  anybody  desires,  he  can  ascertain,  if  he  desires 
by  requesting  of  Senator  Lawson,  who  is  acting  as  Chairman  of  the 
sub-committee. 

We  will  suspend,  then,  until  Wednesday  morning,  at  11  o'clock, 
at  this  place. 

Whereupon,  at  ^■■AQ  p.  m.,  the  Committee  adjourned  to  meet  on 
Wednesday,  March  1,  1916,  at  11  o'clock  a.  m. 
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